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ADVERTISEMENT 

TO    THE 

SECOND  EDITION. 


The  Publishers  have  availed  themselves  of  the 
opportunity  afforded  them  by  a  demand  for  a 
Second  Editionof  the  following  Work,  to  have  it 
revised  throughout  and  brought  down  to  the 
present  period.  For  this  purpose  they  have  been 
enabled  to  procure  the  services  of  a  Gentleman  of 
considerable  experience  at  the  Chancery  BTar, 
whom  they  judged  well  qualified  to  make  such 
alterations  as  recent  decisions  rendered  neces- 
sary. 

In  the  preparing  this  Edition  for  the  press,  great 
care  has  been  taken  to  preserve  the  body  of 
Mr.  Archbold's  work  entire*  and  therefore  no 
further  alterations  have  been  attempted,  than 
was  necessary  to  make  it  consistent  with  the 
present  state  of  the  Law  and  Practice  in  Bank- 
ruptcy. Some  errors  which  had  inadvertently 
crept  into  the  former  edition  have  been  corrected, 
and  in  the  first  part  of  the  work  all  the  recent 
decisions  on  the  subject,  both  at  law  and  in  equity. 


IT  ADVERTISEMENT. 

have  been  incorporated;  thereby  bringing  the 
law  in  ordinary  cases  of  bankruptcy  down  to  the 
present  period  of  publication. 

To  the  second  part  of  the  work,  great,  and  it 
is  hoped,  very  important  additions  have  b  een 
made,  by  introducing  many  points  of  practice  not 
hitherto  noticed,  and  many  forms  and  precedents 
in  general  use,  but  heretofore  omitted ;  such,  for 
instance,  as  will  be  found  on'the  subject  of  Renew- 
ed Commissions ;  the  Expunging  Proof  of  Debt$ 
by  the  Commissioners ;  superseding  a  Commission 
on  consent  of  Creditors  accepting  a  Composition 
under  the  new  Statute  ;  Precedents  of  the  Soli- 
citors' and  Messengers'  Bills  of  Costs,  &c.  &c. 
It  is  hoped  that  the  additions  made  to  the  work 
have  not  in  any  instance  interfered  with  its 
general  character.  The  publishers,  therefore, 
presuming  upon  the  estimation  in  which  this 
work  is  held,  as  evinced  by  the  rapid  sale  of 
the  first  edition,  submit  the  present  with  some 
confidence  to  the  approbation  of  the  profession. 
The  most  material  of  the  new  Forms  and  Prece- 
dents in  the  second  book,  are  distinguished  in 
the  general  Table  of  Contents  by  being  printed 
in  Italics. 


Trinittf  Vacati4mt 
1827. 


PREFACE. 


The  gpreaJter  part  of  the  manuscript  of  this  little  work 
was  compiled  by  me  many  years  since,  not  with  a  view 
to  publication,  but  merely  for  my  private  use.  Indeed, 
at  that  time,  the  profession  were  so  abundantly  sup- 
plied with  works  upon  the  Bankrupt  Law,  so  many 
gentleman  had  written,  and  so  ably,  upon  the  subject, 
that  so  far  from  having  any  inducement  to  publish 
what  I  had  thus  compiled,  I  had  many  motives  to 
dissuade  ma  from  doing  so. 

The  works  hitherto  extant  upon  this  subject,  how- 
ever, have  now  become  nearly  obsolete ;  the  recent 
act  of  parliament  has  mado  so  many,  and*in  many 
cases  such  minute,  alterations  in  the  Bankrupt  Law, 
that  the  old  established  w<Hrks  upon  the  subject  are 
no  longer  guides  that  can  at  all  be  depended  upon, 
they  can  no  longer  be  safely  used  as  books  of  refe- 
rence, except  by  persons  thoroughly  conversant  with 
the  subject,  and  well  aware  of  the  instances  in  which 
it  has  hden  afibcted  by  the  recent  statute.  Nor  have 
the  writers  of  these  works  intimated  any  intention  of 
altering  them,  so  as  to  adapt  them  to  the  present  state 
of  the  law ;  if  they  had,  so  fully  do  I  appreciate  the 
value  of  their  writings,  that  I  think  I  should  be  the 
last  person  who  would  feel  an  inclination  to  compete 
with  them. 

Under  these  circumstances,  therefore,  I  have  placed 
my  manuscript  in  the  hands  of  my  publishers, — altered 
veiy  materially,  of  eourse,  from  what  it  was  originally, 
and  in  many  parts  altogether  rewritten.  Adaptittg 
what  I  had  form^y  written,  to  the  recent  act  of  par* 
liament ;  and  engraft]n|^  the  one  thus,  upon  the  oAier, 
war  a  work  of  great  delicacy,  and,  under  the  peculiar 
circumstances  of  the  ease,  required  much  considera- 
tion and  caution :  but  I  have  taken  infinite  pams  with 
the  work  in  this  respect,  and  I  think  it  will  be  found 
correct ;  I  think  the  reader  will  find  it  to  comprise 


VI  PREFACE. 

the  whole  of  the  law  relating  to  bankrupts,  as  that  law 
stands  at  present. 

The  manner  in  which  the  work  is  arranged,  is  very 
simple.  It  is  divided  into  two  books :  the  one  con^ 
taining  the  law,  the  other  the  practise  and  forms,  in 
cases  of  bankruptcy.  The  first  Book  contains  three 
Chapters  :  the  first,  treating  of  the  Law  in  ordinary 
cases  of  bankruptcy,  arranged  in  Sections,  in  the  order 
in  which  the  subject  of  eaohusually  occurs  in  prac* 
tice ;  the  second,  treating  of  Joint  and  Separate  Com- 
missions ;  and  the  third,  treating  of  the  Bankruptcy 
of  Members  of  Parliament.  The  second  Book  con> 
tains,  Ist,  the  practice,  and  the  forms  necessary,  upon 
striking  the  docket  and  isstiing  the  commission ;  2dly, 
the  practice,  and  the  forms  necessary,  at  the  private 
meeting ;  3dly,  the  practice,  and  the  forma  necessary, 
at  the  first  public  meeting  ;  4thly,  the  practice,  and 
the  forms  necessary,  at  &«  second  publie  meeting  ; 
dthly,  the  piactice,  and  the  fonns  necessary,  at  the 
thlra  public  meeting;  Othly,  the  "practice,  and  the 
forms  necessary,  at  other  meetings :  such  as,  meet- 
ings, to  consent  to  the  assignees  commencing  suits, 
kc. ;  for  the  sale  of  the  bankrupt's  lands,  &c. ;  for 
declaring  a  first,  further  or  final  (tividend ;  Forms  in 
the  case  of  stqfersedeas ;  Forms  of  petitions,  affidavits, 
orders,  &c. ;  Forms  under  joint  commissions ;  and 
Forms  under  commissions  against  Members  of  Parlia- 
ment. 

Ais  to  the  manner  in  which  an  this  has  been  done, 
I  shall,  of  course,  say  nothing.  I  do  trust,  however, 
that  the  unassuming  form  in  which  this  little  work  is 
offered  to  the  public,  the  plain  and  unaffected  stvle  in 
which  it  i^  written,  will  acquire  for  it  some  portion  of 
that  favour  which  has  been  uiKsparingly  bestowed  upon 
my  other  professional  works.  In  each  of  my  former 
works,  I  attempted  to  simplify  my  subject,  to  render 
a  knowledge  of  it  easy  of  attainment,  and,  by  a  simple 
and  familiar  arrangement  of  the  matter,  to  make  the 
work  desirable  as  a  book  of  reference ;  and  I  suc- 
ceeded^ .  I  have  endeavoured  to  do  the  same  in  the 
present  work ;  whether  flmccesdfuUy  or  not,  is  for  the 
Profession  to  determine. 

J.  F.  A. 

6>  iSymendV  Inn. 
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BOOK  I.  . 

^HE  LAW  REUkTING  Tp  RaNKRIT^TS,.     . 

CHAPTJBEI. 

The  Law  in  ordinary  Coses  rf  Bankruptcy, 

8«CT.  1  •  Who  may  ba  btnkrupi :  2S-^38  :  baxdieis,  dS  ; .  iir«> 
kirs,  23  ^  gcmenen,  24 ;  ti»l«Twritert,  24  -,  wan* 
.  iMMBQineii,  24;  wbufingeta,.  25;  padieta,  25; 
builders,  25;  carpenters,  25;  shipwrights^  25; 
victuallers,  25 ;  iknkeepers,  &c.  25 ;  dyers,  25 ; 
printers,  25  ;  bleachers,  25  ;  fuUers*  26  ;  calf  n* 


viii  Tahle  rf  CowterUt, 

deren,  26 ;  cattle  or  sheep  taletmen,  26 ;  penoas 
using  the  trade  of  merchandize,  26 ;  persons  seek- 
ing their  living  by  buying  and  selling,  or  buying  and 
letting  to  hire,  or  by  the  workmanship  of  goods,  &c« 
26 ; — whether  men  or  women,  aliens,  denizens,  or 
subjects,  32. 

Sect.  2.  The  acts  of  bankruptcy :  33 — 49 :  departing  the  realm, 
34 ;  remaining  abroad,  35 ;  departing  from  his 
dwelling  hotoe,  35 ;  olfrerwise  absenting  himself, 
36 ;  beginning  to  keep  house,  36 ',  suffering  himself 
to  be  arrested  for  a  debt  not  due,  38,  yielding  him- 
self to  prison,  38 ;  suffering  himself  to  be  outlEiwed, 
38  ;  procuring  himself  to  be  arrested,  or  his  goods 
taken  in  execution,  &c.  39 ;  fraudulent  conveyance, 
39 ;  fraudulent  surrender  of  copyholds,  43 ;  frau- 
dulent transfer,  &c.  of  his  goods,  43 ;  lying  in  pri- 
son 21  days  for  debt,  45 ;  escaping  out  of  prison, 
47 ;  filing  a  declaration  of  ioiohftocj,  47  $  filing 
petition  in  iioolveiit  debtor's  eotvt,  48 ;  givittg  mo- 
ney or  security  to  a  creditor  who  has  struck  a 
docket  against  him,  48« 

Sect.  3.  The  petitioning  ereditor^t  debt:  49 — 58;  what,  49; 
when  accrued,  54 ;  how  proved,  57 ;  defects  in  it, 
how  aided,  58. 

SscT .  4.  The  docket  and  commiatum :  58 — 65 :  the  affidavit,  58 ; 
the  bond,  60 ;  the  petition,  61 ;  the  commission, 
62 ;  renewed  commission,  64 ;  auxiliary  commis- 
sion, 65. 

SicT.  5.  Opening  the  commission,  and  declaring  the  party  a 
bankrupt :  65—72 ;  cemmissioners'  oath,  66 ;  sum- 
mons for  witnesses,  66 ;  proof  of  the  petitioning 
creditor's  debt,  68 ;  proof  of  the  trading,  68 ;  proof 
of  the  act  of  bankruptcy,  68 ;  the  adjudication,  69 ; 
provisional  aasignmettt,  69;  advertisement  in  the 
Gazette,  70 ;  summons  of  the  bankrupt,  71 ;  bank- 
rupt's sur^nder,  71. 

SicT.  6.  SeiMure  <f  the  property  by  the  mmeenger:  71—73}  in 
England,  71 ;  hi  Ireland,  72;  isk  Scotland,  72; 
search  warrant,  72 ;  obstructing  the  wessenger,  73. 

Ssct.  7.  Proof  efdOU:  73—107. 

1.  What  <ieM«;— debts  legal  or  equitable,  73;  when 


TmbU  tf  Gnitffilt.  is 

aoft  and  payable,  75;  covenants,  77;  bondt,  77; 
bill»of  exclunge  and  piomissoiy  notes,  79 ;  damages, 
costs,  &Ck  83;  interest,  86;  rent,  86;  servants' 
wages  and  apprentice  fees,  87  ;  annuities,  88  ;  con- 
tingent debts,  89 ;  where  there  are  mutual  debts, 
91 ;  proof  by  sureties,  ^\  proof  by  penons  hold- 
ing securities,  99;  proof  upon  bottomry  or  respon- 
dentia bonds,  or  policies  of  insurance,  106 ;  proof 
by  wife,  child,  &c  105. 

2.  flMaproMd:-lby  whom,  107;  when  and  where, 
109 ;  how  proved,  109  ;  how  and  in  what  cases 
claimed,  110;  privilege  of  the  creditor  from  ar- 
rest, 111. 

3.  Effect  of  proof:  111. 

4.  RoitutioH,  and  tspimging  tf  prooft,  114. 

Sect,  8.  The  choice,  ^e.  of  assignees:  115 — 120 :  who  may  be 
chosen,  115;  when,  where,  how  and  by  whom 
chosen,  1 16 ;  in  what  cases  removed,  118 ;  appoint- 
ment of  banker,  &c.  119. 

SicT.  9.    The  assignment,  and  what  passes  under  U :  121 — 179 

1.  The  assignment: — ^to  what  time  it  relates,  121  ;  in 
what  cases,  and  how  vacated,  122. 

2.  What  property  passes  under  the  assignment :'^et 
simple,  estate  for  life,  &c.  124  ;  estate  tail,  125  ; 
copyholds,  126,  leaseholds,  126,  conditional  estates, 
129  ;  powers,  132  ;  personal  property,  132 ;  debts 
and  oUier  choses  in  action,  134  ;  property  of  others 
in  the  bankropt's  possession,  order  or  disposition, 
137 ;  property  of  the  bankrupt  in  the  possession  of 
oAcrt,  146  ;  property  of  the  bankrupt^  wife,  163  ; 
stock  in  the  public  funds,  &c.  165 ;  estates  in  joint 
tenancy,  &c.  165;  the  bankrupt's  future  property, 
166 ;  where  situate,  166 ;  penalties  and  forfeitures 
under  the  statute,  166. 

Exceptions: — property  in  the  bankrupt's  possession  in 
outer  droit,  167;  conveyances,  contracts,  execu- 
tions, &c*  171 ;  payment  by  or  to  the  bankrupt 
witbsat  notice,  174 ;  delivery  of  his  goods,  &c. 
t0  the  bankrupt,  without  notice,  175;  notice, 
what,  175. 

3.  Concealment  and  discovery  cfthe  bankrupt's  property, 
176. 

4.  How  the  property  is  to  be  disposed  vf,  177. 

Ssci.  10.  7^  batdeni^'s  surrender:  179 — 184:  when,  179 ; 
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tine,  how  enlarged,  180 ;  \9m  sunrendered  if  in 
custody,  181 ;  his  privilege  firom  airest,  181  ; 
allowance  to  the  bankrupt  imttl  hit  etamination, 
183. 

Sect.  11.  ThA  hanknKpX^tetamvMAvmi  184-^194 :  the  summons, 
&c.  184 ;  examination  and  commitment,  185 ;  war- 
rant, 189 ;  re-examination  and  re-commitment,  191; 
hahwi  corpus,  191 ;  action,  192 ;  not  discovering  his 
effects,  not  delivering  them  up,  or  embezzling 
them,  felony,  193. 

Sect.  12.  Examination  of  other  penons  rolatiw  to  the  bankrupt** 
estate:  194--- 198  :  summons,  &c.  194;  witness's 
privilege  from  annest,  195 ;  ezaminatton  and  com- 
mitment, 195;  warrant,  198;  habeas,  &c.  198; 
witness's  expenses,  198. 

Sect.  13.  The  certificate :  199 — 211:  to  be  signed  by  the  credi- 
tors, 199  ;  to  be  signed  and  sealed  by  the  commis- 
sioners, 202 ;  to  be  allowed,  203 ;  in  what  cases 
suspended,  stayed,  recalled,  or  void,  204 ;  its  ef- 
fect, 208.  ,  . 

Sect.  14.  The  dividend :  211 — 215 :  assignees'  accounts  audit- 
ed, 211 ;  dividends  declared,  212 ;  final  dividend, 
213  ;  remedy  for  dividends,  214;  unclaimed  divi- 
dends, 214. 

Se<;v.  15.  Costs:  215 — 219:  what,  and  by  whom  payable, 
215;  taxation  of  them,  217;  remedy  for  them, 
218. 

Sect.  16.  Supersedeas,:  220r-«231 :  what,  220.;.  in*  what  cases 
awarded,  220;  when,  S25;  how,  926;  its  effect, 
229;  Procedendo,  230. 

Sect.  17.  Petitions:  231 — 245 :  in  what  cases,  231 ;  by  whom, 
232;  withii^f^hat' time  233;  the  petition,  233; 
service  of  it,  236 ;  affidavit  in  support  of  it,  238 ; 
affidavit  in  answer,  239 ;  affidavit  in  reply,  239 ; 

,     tbeih«ari^,v23fi;  issue,  241;  the  Older,  242; 
costs,  243;  rehearing  and  appeal,  245. 


Sect.  18.  The  assignees,  24|b^272, 
1.  Thnr  rights,  246. 


2.  Tkmr  «IiKie>,  848. 

3.  Tksir  liMUtm,  956. 

4.  AttticmM  by  and  agmimt  tA«n:— what  actions,  951 ; 
who  to  be  parties.  954 ;  declaration,  956 ;  defence, 
857;  eyidence,  958;  witnesses,  965;  indgment, 
&c.  267;  costs,  267 ;  action  commenoed  by  bank- 

-  ittpt,  and  coiitiniied  by  the  assignees,  268. 
>5.  J^dU  in  $quity,  Sfc,  268. 
6.  Efft»t  of  $k€  iath,  or  romoval,  ^c.  of  ottigmos,  27 1 ; 

S£CT.  19.  The  bankrupt:  272—279 :  his  duties,  272 ;  his  rights, 
privileges,  and  disabUities,  274 ;  actions,  &c.  t^  or 
.  against  him,  277 ;  death  of  banknipt,  979. 

SscT.  20.  Th$  creditor:  979—880 


CHAPTER  II. 

V  ' 

Of  Partners,  and  herein  of  Joint  and  Separate  Commissions, 


Act  <af  bankruptcy,  981,  petitioning  ci'editors's  debt, 
9IIII  •  commission,  981 ;  opening  the  commission, 
and  declaring  the  party  a  badmipt,  983;  seizure 
of  the  property  by  the  messenger,  984 ;  proof  of 
debts,  984,  choice  of  assignees,  900 ;  the  assign- 
'  meat,  and  what  passes  under  it,  991 ;  the  bankrupt's 
surrender  '^md  examination,  995,  the  certificate 
995;  dividend,  996;  costs,  996;  supersedeaSy  996. 
The  assignees,  996;  the  bankrupts,  996. 


CHAPTER  ni. 

The  Law.  reiating  to  the  Bankruptey  cf  Members  of  Parlia" 


998--4W. 
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BOOK  n. 


TitE    PRACTICB    AND     FoBMS,    IN    CaSU    OF    BaNXBUPTCT* 

1*  ThM  Doektt  and  CaHmiirion:  1—6:  Affidavit  of  the  petition* 
ing  creditor's  debt,  1 ;  the  like,  where  there  are  two  or 
mole  petltbniilg  creditor,  1 }  the  like,  lor  k  coonti^  com- 
mission, 9 ;  a£&ti)ation  of  a  quaker,  3.  Bond  of  the  peti- 
tioning creditor  to  the  Lord  Chaneelk>r»  3.  The  petition^ 
4.    Fiat.  5.    The  commission,  5.    The  practice,  1 — 6. 

2.  The  Private  Meeting:  7 — ^25:  Memorandum  of  the  com- 

missioners' having  qualified,  7.  Deposition  of  the  peti- 
tioning creditor,  as  to  his  debt,  8.  Deposition  as  to  the 
trading,  8 ;  act  of  bankmptey,  10 ;  form  rf  deelaratien  of 
intolvency,  10;  advertitement  thereof  in  the  Gatette,  10. 
Deposition  as  to  the  act  of  bankruptcy,  10 — 14,  as  to 
members  of  parliament  not  haying  paid  or  secured  hit 
debt,  10,  beginning  to  keep  house,  11,  departing  the  tealm, 
12,  departing  from  his  dwelling  house,  12,  remaining  in 
prison,  12,  fraudulent  conveyance,  13,  compounding  with 
petitioning  creditor,  14.  Memorandum  of  adjudi^tion, 
14.  Summons  for  witness,  16.  Provisional  assignment, 
17  ;  provisional  bargain  and  sale,  19.  Memorandum  of 
the  execution  of  the  provisional  assignment,  &c  22.  War- 
rant of  seizure,  22.  The  bankrupt's  summons,  23  ^  me- 
morandum of  surrender  indorsed  tbereon,  24.  Advertise- 
ment for  the  Gazette,  25.  Practice,  7.  8.  11 — 16.  24. 
25. 

3.  The  First  Public  Meeting :  25—46 :  Memorandum  of  a  sin. 

gle  commissioner  having  qualified,  26.  Memorandum  that 
the  bankrupt  has  not  surrendered,  26 ;  memorandum  of 
surrender,  27.  Memorandum  that  no  creditor  appeared  to 
prove  debts,  27. 

Depositions  in  proof  of  debts : — on  a  bill  of  exchange  or  pro- 
missory noto  received  from  a  third  person,  29 ;  the  like, 
upon  a  bill  or  note  received  from  the  bankrupt  for  money, 
30  ',  the  like,  upon  a  bill  or  note  received  from  the  bank- 
rupt for  goods  sold  and  delivered,  31 ;  Deposition,  32,  and 
Quaker's  aflirmation,  39,  for  property  sold,  38,  for  property 


hixed,  33»  for  rent,  33,  for  botrd  aid  lodging*  34,  for 
schooling,  34,  tot  horse  keep,  34,  for  work  and  labour,  34, 
for  wages,  35,  for  carriage,  35,  for  premiums  of  insurance, 
36,  for  money,  86,  on  a  policy  of  insurance,  36,  on  a  bond, 
by  the  obligee,  36,  on  a  bond,  by  the  assignee,  37,  on  a 
deed,  37,  on  a  judgment,  37,  on  a  dter$§,  37,  for  an  an- 
nuity, 37,  for  money  paid  by  a  surety,  38,  for  a  contin- 
gent debt,  38 ;  where  the  debt  has  been  sold,  39;  where 
tiiere  are  mutual  debts,  39 ;  where  the  creditor  has  already 
proved  another  debt,  39 ;  and  for  two  or  more  difoent 
species  of  debt,  in  the  same  deposition,  39.  Depositions 
ot  debt  by  partkolar  persons : — by  a  partner,  40,  by  the 
assignee  of  a  bankrupt,  40,  by  an  executor  or  administra* 
tor,  40,  by  a  corporation  or  public  company,  4],  tohere  the 
endkar  had  hffon  pinned  a  debi  wiier  the  eemmiuimtt 

41.  Affidavit  of  debt  by  a  creditor  residing  at  a  distance, 

42,  the  like  by  a  creditor  residing  abroad,  42.  Claim  by 
a  creditor,  43  -,  claim  by  a  deik  or  agent,  43  ;  claim  upon 
a  bottomiy  or  respondentia  bond,  or  on  a  policy  of  insur- 
ance»  43 ;  erder  for  the  payment  of  a  mmUh't  vaget  to  a 
ekrk,  44,  themmefor  an  apprentice  fee,  44^ 

Form  of  an  exhibit,  45.  list  of  the  debts  proved  at  the 
meeting,  45.    Practice,  95—28.  40—45. 

4.  7^  Second  PubUe  Meeting :  46 — 69 : — R)wer  of  attorney  to 
vote  in  choice  of  assignees,  46 ,  affidavit  of  the  execution 
thereof,  47,  Memorandum  of  the  choice  of  assignees,  48, 
and  of  the  appointment  of  a  banker,  48.  Assignment,  49 ; 
Bargain  and  sale,  53 ;  Assignment  after  a  provisional 
assignment,  66 ;  Barg^n  and  sale  after  a  provisional  bar- 
gain and  sale,  61.  Memorandum  of  executing  the  as- 
signment, and  taxing  solicitor's  bill,  66.  Enrolment  of  the 
bargain  and  sale,  &S,  Fees  of  enrobnentf  67.  Memoran* 
dum  of  adjournment  of  the  choice  of  assignees,  67.  Ad- 
vertisement of  a  meeting  for  the  choice  of  assignees,  67. 
Solicitor's  bill,  68.  Messenger's  bill,  68.  Memorandum 
of  the  bankrupt's  appearance,  69.  Practice,  46.  48. 49. 
66.  69. 

6.  The  Third  PubUe  MeeHng:  70—85. 

I.  The  hankrupt^i  fined  examination: — ^Memorandum  of  the 
bankrupt's  last  examination,  71 ;  oath  of  interpreter  for 
eeaimmatien  of  hankrwpt,  a  fo/reigfuer,  72 ;  bankrupt's 
balance  sheet,  73 ;  schedule  of  debts  due  by  the  bank- 
rupt, 74;  schedule  of  debts  due  to  the  baiUmipt,  75; 


schedule  of  the  bankrupts  property,  eaclnaiTe  ol  debts, 
taken  or  to  be  taken  by  the  assignees,  76;  schediile  of 
losses  and  expenses,  77.  Memoiandum  of  adjournment 
of  the  bankrupt's  last  examination,  78,  Memorandum  in 
that  case  to  be  indorsed  on  the  bankrupt's  summons,  78  ; 
Adrertisement  of  the  adjournment  in  the  Gazette,  79. 
Warrant  to  bring  up  the  bankrupt,  if  in  custody,  79.  War* 
rant  of  commitment  of  bankrupt,  for  refusing  to  answer 
&c.  60.  Memorandum  of  the  time  for  surrenderin|  being 
enlarged,  82 ;  Advertisement  thereof,  83.  Deposition  of 
the  service  of  the  bankrupt's  summons,  84 ;  Memorandum 
of  his  non-appearance,  84 ;  Warrant  to  apprehend  him, 
86.    Practice,  70.  71.  78.  80.  82.  83. 

2.  Otker  examinaiions  of  the  bankrupt : — Summons,  tS,  War* 
rant  to  bring  up  the  bankrupt,  if  in  custody,  iB,  Repo- 
sition, 86.  Warrant  of  commitment,  for  refusing  to  an- 
swer, &c.  87 ;  the  tame  where  time  for  surrender  has  been 
enlarged  by  orier  of  the  ChaneeWfr,  87  ;  the  same  lofiere  the 
eonmitment  U  iifMrn  an  a^oumed  exandnatwn,  88.  Depo- 
sition of  the  service  of  summons,  88 ;  Memorandjum  of 
his  non-attendance,  89  ^  Warrant  to  apprehend  him,  90. 
Practice,  86. 67.  88. 

> 

3:  Examihatum  4ff  iintnesses: — Summons,  91.  Affidavit  for 
a  habeas  corpus,  to  bring  up  a  witness,  if  in  custody,  91 ; 
precipe  for  the  writ,  92 ;  writ  of  habeas  corpus  thereon,  92. 
Deposition,  93  \  the  like  by  a  Quaker^  93.  Warrant  of 
commitmient  for  not  answering,  &c.  94.  Deposition  of  the 
service  of  the  summons,  95 ;  Memorandum  of  his  non- 
attendance,  95 ;  Warrant  to  apprehend  him,  95*  Practice, 
9L  93.  94. 95. 

4.  THm  Certificate: — Certificate,  96,  Power  of  attorney  to 
sign  it,  99 ;  Affidavit  of  the  execution  thereof,  100  ^  Affi- 
davit of  haying  seen  the  creditors  sign  the  certificate,  100. 
list  of  the  creditors  who  have  proved,  101.  Affidavit  by 
the  bankrupt  that  his  certificate  was  fairly  obtained,  101. 
Memorandum  of  the  commissioners  having  signed  the  cer- 
tificate, 101.  Advertisement  for  allowance  oi  the  certifi- 
cate, 102,  Allowance  thereof,  102.  Discharge  of  bankrupt, 
if  in  custody,  103.    Practice,  96.  98.  102. 103. 

$•  Other  Meetings:  104.— 

I » Meeting  of  creditors  to  consent  to  the  assignees*  eonmmtcing 
iHtlVi  ^c«  104;  Adwrtitement  thereof  in  the  Otuutte,  104. 
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Mtmoraadum  of  tke  meeting,  106.  C^mmnJt  tf  ikM  com- 
sMMioiierv  whtn  ohm  tAtnt  m  ooitu  of  |A#  «fMiil»ri  do  utt  at- 
tend,  105.     Practice,  106. 

2.  Sale  €f  the  bankrupt's  lands,  ^e,  brfare  the  eomndssUmers, 
106;  Advertisement  thereof  in  the  Gazette,  106.  Prac- 
tice, 106,  107. 

4.  Meeting  for  a  first  dividend,  108 — 1 17.  Memorandum  of 
commissioners  authorising  an  advertisement  in  the  Gazette  of  a 
meeting  to  audit  assignees*  accounts,  108.  Advertisement  in 
the  Gazette,  109.  Memorandum  of  having  audited  the 
assignees' accounts,  109.  Assignees'  account,  111;  as- 
signees' affidavit  of  the  truth  thereof,  where  they  cai^iot 
attend,  112.  list  of  debts  proved,  112.  Order  for  a 
dividend,  112.  List  of  debts  and  computation  qf  dividends 
on  each,  114.  Order  to  pay  the  dividend,  114.  Receipt  for 
the  same,  1 15.  Power  of  attorney  to  receive  dividends,  1 15. 
Memorandwn  «f  adjournment  of  the  dividend,  116. 
Summons  to  the  assignees,  117.    Practice,  108,  114. 117. 

5.  Meeting  for  a  further  dividend,  117 — 120;  Advertisement 
of  the  audit  and  dividend,  117.  Memorandum  of  having 
audited  the  assignees' accounts,  1 17.  Assignee's  account, 
118.  List  of  debts  proved,  118.  Order  for  a  further  divi- 
dend, 118. 

6.  Meeting  for  a  final  dividend,  120—122:  Advertisisment 
Ihereof,  &c.  120.     Order  for  a  final  dividend,  120. 

'7.  Cheieeof  new  assignees,  122 — 189:  Petition  by  an  assignee, 
to  be  removed,  122 ;  and  affidavit  to  verify  the  <same,  123 ; 
Petition  to  remove  assignees  for  misconduct,  or  the  like, 
123 ;  and  affidavits  to  verify  the  same,  125 ;  order  there- 
on, 125.  Memorandum  of  application  for  the  appoint- 
ment of  an  assignee,  in  the  room  of  one  who  lias  died  or 
become  bankrupt,  125.  Advertisement  in  the  Gazette, 
126.  Memorandum  of  the  choice  of  a  new  assignee,  127. 
Assignment  to  the  new  assignees,  127 ;  Bargain  and  sale 
to  the  new  assignees,  133.  Advertisement  that  the  new 
assignees  have  been  chosen,  139.    Practice,  133. 

7.  Supersedeas:  140^151 :  Petition  for  a  supersedeas,  bankrupt 
not  having  committed  an  act  of  bankruptoy,  140  f>  nottet  of 
acts  ef  bankruptcy  and  evidence  on  trial  of  issue  direetedf  141. 
Pigtition  for  tupCHTBedeas,  after  a  trial  at  law,  141';  Bnper- 
tedeas  with  eonseat  of  creditor's  1 42.    Memonmdwn  rf  aU 
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tkt  eredH&n  having  eontmUd,  14S«  Mmnomndum  rf  ad- 
joummma  rf  dkeicB  cfauigntn  togiv§  Hum  for  presetaing 
petition,  143.  Petition  for  a  npentdeas,  with  consent  of  all 
the  creditors,  143,  affidavit  that  the  creditors  signed  the 
same,  144,  the  commissioners'  certificate,  145,  and  memo* 
randnm  of  signing  the  same,  146.  Supenedeat  by  content 
of  nine  tenths  qf  the  erediton  having  accepted  a  competition, 
146 ;  advertitement  of  meeting  to  accept  composition,  146. 
Petition  to  supersede,  147;  Certificate  of  commissie>n/Brs, 
thereon,  under  Lord  £ldon*s  general  order,  148;  memoran' 
dum  of  commissioners  having  signed  such  certificate,  150. 
The  writ  of  supersedeas,  150.  Advertisement  of  the  com- 
mission having  been  superseded,  15.  Practice,  141,  143, 
151,  152,  anisMU  p.  220. 

8.  Procedendo,  152 ;  forit  cf  procedendo  after  isstdng  a  super- 
sedeas, 152.  Practice,  see  i.  p.  230. 

9»  Renewed  commissien,  153,  154;  Petition  for,  on  death  rf 
commissieners,  153;  form  qf,  163;  eosti  of,  154;  adver- 
tisement  for  choice  of  assignees  under,  154;  Practice,  153^ 
154. 

10.  Petitions  and  orders:  155,  163:  General  form  of  petitions, 

155 ;  Affidavit  to  verify  the  same,  155  ;  Affidavit  of  the 
service  of  the  petition,  156 ;  Order  thereon,  156.  Peti- 
tion by  bankrupt,  to  enlarge  the  time  for  his  surrender  and 
last  examination,  157 ;  the  like  by  assignees,  158.  Peti- 
tion for  leave  to  prove  debts,  and  for  staying  the  bankrupt's 
certificate,  160.  Petition  by  assignees  to  have  the  solid- 
tor's  bill  taxed,  and  that  he  deliver  up  the  proceedings,  &c. 
161.  Petition  by  the  solicitor,  that  the  assignees  may  pay 
hisbiU,  163.    Practice,  «M  i  p.  233^240. 

1 1 .  Joint  and  separate  Commissions :  164—166 :  The  usual  forms, 

see  164.  Petition  to  allow  joint  creditors  to  prove  under  a 
separate  commission,  164.  Order  for  dividend  under  a 
jomt  commission,  165.  Certificate  of  the  commissioners 
under  Lord  Apsley's  order,  165.  Memorandum  qf  commis'' 
sioners  having  signed  such  certificate,  166.  Practice,  164, 
165,  166,  SMI.  p.  281. 

12.  Commissions  against  Members  qf  ParUamewt,  167 :  Deposi- 

tions as  to  the  act  of  bankruptcy,  the  not  having  paid  or 
secured  his  debt,  10 ;  the  not  havisig  paid  monstf  purtumnt 
to  a  decree  or  order,  167.  Comanstienen  eertyicate  to  the 
epeaker  qf  the  Hotue  ef  Commons,  168.  Btactke,  11.  i. 
298. 


13.  Bait  <f  eastt :  SoUeit&r't  biU  cf  eottt  to  th$  cibtM  ef  attignm, 
170.  Megmtger'thiU  efeotU  to  Hhg  ehne$  tfomigmou,  171. 
Miettor's  HU  tf  eottt  ofier  tkt  ehoioe  of  attigtuet,  172.  So- 
Ueitor^t  bUlt  of  eottt  for  obtainmg  batihrvpt^t  eerti/ieaU,  176. 


Ordort  m  Bankntptoff* 

The  foUowing  references  will  show  the  reader,  in  what  pages 
of  the  feUowing  woriL  he  will  find  the  difierent  orders  in  Mak- 
mptey ;  tbej  are,  in  most  instances,  inserted  verbatim. 
AftUy. 
12  Feb.  1774.    Petitioning  creditor's  debt,  68,  iL  15 ;  what 

the  commissioners  are  to  inquire  of,  and 
certify,  283 ;    second  oommission,   64, 
and  see  ii.  156. 
Tkurlow. 

6  Dec.  1788.     Second  commission,  64. 
Loughborough, 
26  June,  1793.   Commission  to  be   prosecuted   within   a 

certain  time,  or  be  superseded,  64.  221. 
226. 
5  Not.  1793.     Agent's  name  to  be  indorsed  on  affidavit  of 

petitioning  creditor's  debt,  ii.  2. 
8  March,  1794.  Appointment  of  banker  by  the  creditors, 

119. 
8  March,  1794.  Proof  of  separate  debts  under  joint  commis- 
sions, 284  ;  distinct  accounts  to  be  kept 
of  joint  and  separate  estate,  291 ;  certifi- 
cate under  joint  commission,  295.  Death 
or  bankruptcy  of  assignees,  118.  Sale, 
&c.  of  mortgaged  premises,  100. 
22  March,  1796.  Order,  upon  petition    to  stay  certificate, 

207,  242. 
12  April,  1796.    Affidavit  in  support  of  petition  to  stay  certi- 
ficate, 238. 
26  Not.  1798.    Proof  of  petitioning  creditor's  debt,  68.  ii.  8. 
12  Aug.  1800.     Quorum  commissioners  to  be  barristers,  7. 

62. 
Eldon. 

3  Feb.  1602.     No  London  commissionei's  name  shall  be 

inserted  in  a  country  oommission,  unless 
he  certify  that  it  is  with  his  consent. 
16  Not.  1805.     Affidavit  in  support  of  petition  to  stay  certi- 
ficate, 238. 


icviii  Table  qf.  Contents, 

Erskine.   • 

29  Dec.  1806.  Striking  docket,  and  entries  in  the  docket 

book,  62. 
Eldm.  , 

8  Aug.  1809.  Certificate,  201. 202. 

12  Aug.  1809.  Petitions,  234. 

13  April,  1815.  Hours  of  business  in  the  Bankrupt  Office,  2 ; 

commission  when  to  be  sealed,  61 ;  pri- 
ority of  commissions,  61. 

11  June,  1817.   Petitions,  240. 

25  July,  1817.    Commissioners  not  to  be  creditors,  78,  62. 

21  Aug.  1818.     Supersedeas  hy  consent,  223,  224. 

28  May,  1819.    Commission,  when  to  be  bespoke,  62. 

15  Aug.  1821.     Countiy  commissioners,  where  there  are  no 

barristers,  7. 63. 

27  June  1826.     Supersedeas  with  consent  of  nine  tenths  of 

creditors,  824,  ii.  146. 


(    »ix    ) 


ExpUmation  of  Rrfenne$t» 

Atit,  Atkyns's  Reports. 

B,  4  A,  Barnewall  and  Aldenon's  Reports. 

£.  ^  B.  Broderip  and  Bingham's  Reports. 

Ball  4  BeaUy  Ball  and  Beatt/s  Reports. 

B,  4f  C.  Barnewall  and  Ciesswell's  Reports. 

•B.  ^  P.  Bosanquet  and  Puller's  Reports. 

Bro,  Browne's  Reports. 

Camp.  Campbell's  Reports. 

Carr,  ^  P.  Carrmgton  and  Payne's  Reports. 

Cook.  Ck)0ke's  Bankrupt  Law,  Sth  £d. 

Coop.  George  Cooper's  Reports. 

Coup,  Cowper's  Reports,  B.  R« 

D.  jf  R,  Dowling  and  Ryland's  Reports. 

Doug,  Douglas's  Reports. 

hp,  E^inasse's  Reports. 

Glyn  Sf  J.  Glyn  and  Jameson's  Reports. 

J2.  Bl,  Henry  Blackstone's  Reports. 

Jae,  Jacob's  Reports. 

Jac.  %  W.  Jacob  and  Walker's  Reports. 

Mad,  Maddock's  Reports. 

Meor,  John  B.  Moore's  Reports  in  C.  B. 

New  R.  Bosanquet  and  Puller's  New  Reports. 

Oird.Laughh,Sfc,  Orders  in  Bankruptcy. 

P.  W,  Peere  Williams's  Reported 

fi.  4  Sf  .  Ryan  and  Moody's  Reports. 

S.  ^  S.  Simons  and  Stuart's  Reports. 

Sek,  4  L.  Schoales  and  Lefroy's  Reporto. 

5(r.  Strange's  Reports. 

T,  R,  Term  Reports. 

Taunt.  Taunton's  Reports. 

V.  ^  £.  Vesey  and  Beames'  ReporU. 

Ves*  Vesey  Junior's  Reports. 

Vet.  or  Vn,  ten*  Vezey  Senior's  Reports. 

W.  Bl.  Sir  William  Blackstone's  Reports. 

*«*  The  other  references  used  in  the  course  of  this  work,  are 
such  as  are  usually  adopted. 
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Mrrata  et  Addenda, 

Book  I. 

Page  71,  line  16,  from  top,  for  "  21,**  read  "  23 

111,  line  16,  from  top,  for  ** crtditor  has,**  read  **  creditor 

who  hat,** 
186,  line  7,  from  top,  for  '*  §  39,*'  read  "  §  36." 

206,  Une  7,  from  top,  for  "  181,"  read  "  201." 

207,  line  20,  from  bottom,  for  "  petitum,*'  read  "  certiji* 

eate,*' 
210,  line  9,  from  top,  for  •'  $  120,"  read  "  $  126." 

7,   line     13,    from   tBe   top,    after    "  Ord,  Eld,    15 

Aug,  1821,"  add  "  and  by 
Ord.  Eld,  3  Feb,  1802,  no 
London  commusioner^s  name 
can  be  imerted  in  a  country 
commission,  vfithout  a  oertifi" 
eate  that  it  is  with  his  content,** 

Book  II. 
Page  68,  bottom  line,  for «'  see  11,*'  read  "  p,  \10,pott.*' 


ANNO  SEXTO  G£ORGII  IV.  REGIS. 


CAP.  XVI. 

An  Act  to  amend  the  Laws  relating  to  Bankrupts. 

[M.  Map,  18».] 
lyHEREAS  it  is  expedient  to  amend  the  laws  relating  to 
bankrupts,  and  to  simplify  the  language  thereof,  and 
to  consolidate  the  same,  so  amended  and  simplified,  in  one 
act,  and  to  make  other  provisions  respecting  bankrupts  ; 
be  it  therefore  enacted  by  the  king's  most  excellent  Ma* 
jesty,  by  and  with  the  advice  and  consent  of  the  lords  Former 
spiritual   and    temporal,   and  commons,    in  this  piesent  euaetmeuts 
parliament  assembled,  and  by  the  authori^  of  the  same,  ||^*^^^*°/ 
That  an   act  passed  in   the  thirty-fourth  and  thirty-fifth  repeal^:' 
yean  of  the  reign  of  king  Henry  the  ei^th,  intituled  an  34  &  36  H.  s. 
act  agamtt  eueh  permmt  a$  do  make  bankrujrt;  and  also  an  ^'  *' 
act  passed  in  the  thirteenth  year  of  the  reign  of  queen  13  jg^^    ^  j 
Elixabeth,  intituled  an  act  toueiung  ordenfor  bankrupti ; 
and  also  an  act  passed  in  the  first  year  of  the  reign  of  1  j^^^  |  ^  ]5 
king  Jame$  the  first,   intituled  an  act  for  the  better  relief 
Iff  the  credHon  agamtt  eueh  at  shall  become  bankrvptt,  and  also 
an  act  passed  in  the  twenty-first  year  of  the  reign  of  king  21  Jac.  1,  c.  19. 
Jamet,    the   first,  intituled  for  the  further  deter^ption  of  a 
hamhnupit,  and  relitf  of  creditort,    againtt  eueh  at  thaU  be 
eome  banhruptt,  and  for  inflicting  corporal  punitkmenttMpon 
the  bankruptt  in  tome  tpeeial  eatet ;  and  also  an  act  passed 
in  the  thirteenth  and  fourteenth  years  of  the  reign  of  king  13  ^  14  q^^ 
Ckarlet  the  second,  intituled  an  act  deeleeratory  eoneemmg  2.  c.  24. 
bankmptt ;  and  also  an  act  passed  in  the  tenth  year  of  the  lo  Ann,  c.  is. 
reign  of  queen  Asme,  intituled  an  act  for  repealing  a  clause 
in  the  above'mentianed  ttatute  patted  in  the  tteenty-flrtt  year 
of  the  reign  of  king  James  the  first,  and  for  the  explanation 
cf  the  laws  relating  to  bankruptcy  incases  of  partnership  ;  and 
also  an  act  made  in  the  seventh  year  of  the  reign  of  king  7  g.  1,  c.  3i. 
George  the  first,  intituled  an  act  for  eifdainmg  wtd  mtdsmg 
more  effectual  the  teveral  aett  eonceming  batUeruptt ;  and  alto 
an  act  passed  in  the  fifth  year  of  the  reign  of  king  George  fi  G.  2,  c.  30. 
the  second,  intituled  an  act  to>preveia  ^  committing  iffratSlt 
by  bankruptt ;  and  also  an  act  passed  in  the  nineteenUi  year  19  0. 2,  e.  23. 
of  the  reign  of  king  George  the  second,  intituled  oii  act  for 
amending  the  lawt  relating  to  bankruptt ;  and  also  so  much 
of  an  act  passed  in  the  twenty-fourth  year  of  the  reign  of 
king  George  the  second,  the  tiUe  of  which  begins  with  the 
words,  an  act  to  continue  several  lawt  therein  mentioned  for 


zxii  6  Geai^  IV.  mp*  16. 

34  0. 2,  e.  57.  ptenenting  thg/k  and  rapin»,  and  coneludflto  with  tiM  ^or<6' 
and  to  nmk§  tom$  furthtr  provitiont  in  r^Uitian  to  the  tig*nng 
rf  MTti^alei  for  the  diteharge  tf  bankru/ttM,  as  lelales  4or 
&e  pravention  of  frauds  by  iMinkrupts,  and  to  soma  fmth^^ 
provisions  in  relation  to  the  signing  of  certtficaies  for  the^ 
discharge  of  bankrupts ;   and  also  an  act  passed  in  the 

4  0.3.C.3S.     fourth  year  of  the  reign  of  his  late  Majesty  king  George' 
the  third,   intituled  an  act  for  preeewting  ineonveniencee 
aritmg  in  eaees  of  merehantt  and  ntch  other  penont  as  are 
within  the  degeription  of  the  statutes  relating  to  banhitpit' 
being  entitled  to  priifilege  of  parUament,  and  beeoming  «n- 

36  0.3,c.  90.    solvent  i  and  also  so  much  of  an  act  passed  in  ^-thirty-* 

sixth  year  of  the  reign  of  his  late  Majesty,  intituled  ««r  i 
aet  for  the  relief  of  persons  epiHahhf  and  benefieiallf  entitled 
to  or  interetted  in  the  several  stocks  and  annuities  trantfertMe 
at  the  bav^  rf  England,  as  relates  to  trustees  in  whose' 
names  stock  shall  be  standing  at  the  bank  becoming  bank- 
rupt, and  to  bankrupt's  lefiutng  to  tranfer  stock  atandlii^ ' 
in,  their  own  right;  axkd  also  an  act  passed  in  the  tUrty- 

37  o.  3,  c.  1S4.  seventh  year  «f  tlie  rwgn  of.  his  late  Majesty)  intifoled  > 

an  act  te  make  perpetual  an  aet  passed  in  the  fifth -year- if 
the  Ttign.qf  his  late  Mt^esty,  dntituled,  *an  aet  topitvent', 

*  the  fiosmmtmg  of  frauds  by  bankrupts  -,'  and  als€^  so  inttch' 
45  0. 3,  e.184.  (^  an  Ml  passed  in  ,tlie  forty4Uth  year  of  the  reign  of  bta 

late  M^eaty,  intituled  an  aetto  amend  an  aet  passed  in  the 

,fauvlh-  ymr-'  tf  hie  present -Mtyesty,  intituled  *  an  aet  for 

'  pfmeeenting  ineeweeeieiiees  "oriting  in  eases  of  merehants  and 

*  eiteh  other  pereene  as  are  tWtAi4  the  deseriptuin  of  the  sta- 
'  tM$ef  rating  to  beeiderupts  being  eMiiled  to  prieiiege  of  par*' 

*  aammttond  taeooftt^  tMofoent,  tsnd  to  prevent  delay  in  the 

*  eseltfring  appeeeranees  in  aetionebrimght  against  personshaving' 

*  privil^e  rf parliament /b&  felatestofehe  execu^on  of  certaiv 
boadt  bylmden  having  privilege  of  parliament  «id  tathrdis* 
obfidienoe  by  such  traders  of  orders  for  payment  of  money ; 

4S  o.  3>e.  135.  and  -also  an  act  passed  in  the  forty-sixth  year. of  the  reign 
of  his  late   Majesty,  iqtitatled  an  aet  to  amend  the  lati)r' 

49  Q.  3,  e.  \tl  ^^J^""!^*^  ^  baniiupts ;  and  also  an  act  pasted  in  the  for^ 

'  ninth  year  of  the  reiga  of  his  late  Majesty,  mtituled  on- 

act  to  aiter^astd  amend  the  laws  relating  to  bankrupts;^  atid 

56  0. 3»  c.  137.  also  an  act  passed  in  the  fifty«sixth  year  of  tiie  reign -of 
his  late  Majesty*  intituled  an  aet  to  extend  the  pr&oiiions 
tf  an  aet  in  ^  first  year  of  the  reign  of  king  Seantlt^tha 
fiirstt  intituled  '  an  aet  for  the  better  reHrf  of  the  tred^orr 
against  such  as  shall  become  bankrupts ;'  and  also  so  mtack 

1  O.  4.  c.  115.  of  an  act  passed  in  the  first  year  of  the  reign  of  his.  pre* 
sent  Majesty,  indtuled  an  act  to  repeal  so  much  of  tie  several 
acts  passed  in  the  ttoenty-ninth  year  of  the  reign  of  Elisabeth, 
the  fourth  qf  George  the  first,-  the  fifth  and  ei^h  iff 
George  the  second,  eis  inflicts  capital  punishment  on  eeirtain 


for   Mt&    efincti,    u    reUtn  to  tto 
. .  _     I  o{  li«,tidi  canunitted  by  buiknipti ;  ind  alio 

w.'Mt  pBuedin  the  third  yeu  of  tha  reign  of  hupi«UDt  3  0.4,c.74. 
Hi^trt;,  intiMlad  an   aet  le   •maul  tlit  louu  rrituiitg  ib 
ifiin^tM    wukrjohu  Maurioiimt;     mnd  mlu  uiqIImt  Ut 
pMwdia  Ae  third  feu  of  hit  fttaent  Utjettj,  iDtitiiled3<i-4,c.gi. 
aHiy»  W  ■MMil  tft«  wiHrtlatiiif  ta  hmibnipU;  aud  alw  to> 
other  «ct  rawed  in  the  fifih  year  of  the  leign  i^  hit  preieat  t  O' *.  c- M. 
Ib^WJtp,  uit>tal«d  an  «l  M  tmmUdalt  aai  amnd  ti*  bank- 
Tvfl  t^ot,  be  hereby  rs|iealed. 

.  H.[>ABd  l)e  it  enwtad,  that  all  banken,  brokera  (a),  and  ^nu  piruni 
pl^V^B.  viBg  ,llie  mde  or  pTofetuan  of  a  icrire&CT,  re-  ihall  b* 
c^Ting  .oUht  men's  nuinie*  or  eitatea  into  their  irait  or  jj^^^'"' 
ati*9^iliy,  and  fmmi  inmrii^  ikipi  tr  tkar  Jitlglit,  or  u  b«come 
■%r<a'«tf*T^'W«(t  pmii  4/-t*«.»a.  amA«UMM,«km(n-  fcinkrupl- 
■n,   Wnptn^Au,  ektiuUnw, 

nfe  arAaip  talamm,  and  all 
ihandiie  bjr  my  of  btiqain* 
iawB,  ctmagnmtBl,  or  oAer- 
ud  all  penoiu  irtia,  either 
ftclar«(ri)/«'  vtibn,  seek 
Iing(e),  or  kg  losing  and 
iMf  Vgaoit  <rr  ammotitim, 
I  become  bankn^:  ptmidad,  ^j^^^j  ,,„oni 
pwa  bkwrar,  or  wtrimtanffr  an  tUblc. 
ea  (•),  or  meBbw  of  or  anb- 
mmial,  tr  Iredoif  MMpaiHti 
lioBAil  (/),  ahall  be  deemed 
rtue  of  thia  ect  to  become 


33.1 

at  if  ai 


if  any  loch  treder  *h>ll  dipuUbif 

mtitf  IhiM  raolm  thoU  rtmaia  [he  i»lin ; 

Uing  houae  (c),  or  otherwiie  Jj™""'' 

keep  hU  hoB»e(c>,  or  auffer  £Ub™um  ■ 
debt  not  due  («),  or  yield  t'*i*Ii>R  to  ' 

r  hiunelf  to  be  oQtlawed  (o),  ^'**'>'' : 
or  Drooira  tisuelf  to  be  ane>ted(gj,  or  hiagooda,  money,  o'aSmy. 
or  cb»^Bb  10  be  etiached,  aequeatercd  (g),  tr  tobni,  in  est-  t-mv.,  t-C 
tiifiaii,m--a)tk»ac  <xaai  to  be  made,  either  nitAiniAuTaifm,^^',^^'^^*^' 
"t  «itrjaft«ra,  any  baudulent  grant  or  conreyancei  of  any  of  comeyance. 
hj*  landi,  teneneiiU,  goodi  or  chalteU(g),  «r  mak*  or  """"^•'' 
coufc  (0  &r  i^DiI*  ii)iyyVailiiJ*nl  iuiT«nil<r  afany  e/hii  tapy'  ""^  ^ 
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unless  a  com- 
inlssion  issue 
within  six 
months. 


pers. 


Acts  of  bank-   ^^  ^**^*  or  tenemenU,  or  make  or  cauu  to  be  be  made,  any 
ruptcy.  fraudulent  gift,  delivery,  or  transfer  of  any  of  hie  goods  or 

cfuUteU ;  every  such  trader  doing,  suffering,  procuring,  ex- 
ecuting, permitting,  making,  or  causing  to  be  made  any  of 
the  acts,  deeds,  or  matters  aforesaid,  with  intent  to  defeat 
or  delay  his  creditors,  shall  be  deemed  to  have  thereby  com* 
mitted  an  act  of  bankruptcy. — [Arch.  B.  L.  34.] 
.      IV.  And  be  it  enacted.  That  where  any  such  trader  shall, 

auYtrader'B^  ^/^  '^^  ^^  ^^'  ^^  ^^^^  ^^^  ^'^^»  ^^cu^^  ^ny  conveyr 
property  not     anee  or  asngnment,  by  deed,  to  a  trustee  or  trustees,  of  all  his 

bankru°tc*  **'  ^^**  ^"^  «/«^'»  /«"  *^  ft«K/^<  rf  o^'  *^  creditors  of  such 
"    ^^   ^*     trader,  the  execution  of  such  deed  shall  not  be  deemed  an  act  of 
bankruptcy,  unless  a  commissum  issue  against  such   trader 
within  six  calendar  months  from  the  execution  thereof  by  such 
trader ;  provided  that  such  deeds  shall  be  executed  by  every 
Proviso  as  to    such  trustee  within  fifteen  days  after  the  execution  thereof  by 
the  execution ;  the  said  trader,  and  that  the  execution  by  such  trader,  and  Inf 
every  such  truttee  be  attested  by  an  attorney  or  solicitor  ;  an^ 
and  notice  in    *^*  notice  be  given  within  two  months  after  the  execution 
the  Gazette      thereof  by  such  trader,  in  case  such  trader  reside  in  London, 
*J?«"*^*^**     ^  within  forty  miles  thereof,  in  the  London  Gazette,  and  also 
in  tv)o  Lmdon  daily  newspapers ;  and  in  case  such  trader  does 
not  reside  within  forty  miles  of  London,  then  in  the  London 
Gazette,  and  also  in  one  London  daily  newspaper,  and  one  pro- 
vincial newspaper  published  near  to  such  trader's  residence  ; 
and  snch  notice  shall  contain  the  date  and  execution  of  such 
deed,  and  the  name  and  place  of  abode  respectively  if  every 
tuch  trustee,  and  of  such  attorney  or  solicitor,  [Arch.  B.  L.  42.] 
V.  And  be  it  enacted.  That  if  any  such  trader,  having 
been  arrested  or  committed  to  prison  for  debt  (a),  or  on  any 
attachment  for  non-payment  of  money,  shall,  upon  such  or  any 
other  arrest  or  commitment  for  debt,  or  non-payment  of  money, 
or  upon  any  detention  for  debt,  lie  in  prison  for  ttoenty-one 
days,  or  havir^  been  arrested  or  committed  to  prison  for  any 
other  cause,  skall  lie  in  prison  for  twenty-one  days  after  any 
detainer  for  debt  lodged  against  him,  and  not  discharged, 
every  such  trader  shall  be  thereby  deemed  to  have  commit- 
ted an  act  of  bankruptcy ;  or  if  any  such  trader,  having 
been  arrested,  committee?,  or  detained  for  debt,  shall  escape 
escaping  out    out  of  prison  or  custody  (a),  every  such  trader  shall  be 
of  pri»®°»  .     deemed  to  have  thereby  committed  an  act  of  bankruptcy 
ruptcy.  *°  "   ^^^  *^®  *^™®  ®^  ^^^^  arrest,  commitment,  or  detention  ;  pro- 
Proviso  as  to    ^^^»  *^^  if  ^^V  *^^^  trader  shall  be  in  prison  at  the  time  of 
lying  in  prison  ^^e  commencement  of  this  act,  such  trader  shall  not  be  deemed 
at  the  passing  to  have  committed  an  act  of  bankruptcy  by  lying  in  prison, 
until  he  shall  have  lain  in  prison  for  the  period  of  tvio  months, 
[Arch.  B.  L.  45.] 


Lying  in 
prison ; 


of  the  act. 


(a)  1  Jac.  1,  e.  15,  s.  2.  SI  Jae.l,  c.  19,  i. S. 
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VL  And  6#  tt  enacted.  That  t/*  an^  tucA  trader  thaU  file  Declaration 
in  the  o^  ef  the  lard  CkanceUor^t  teeretary  cf  bankrupts,  a  of  insolTeney 
'lUcbrataon  in  writing,  eigned  by  nuih  trader,  and  attested  by  *«'' »***»• 
on  ettoney  or  eoHeitar,  that  he  it  insolvent  or  unabU  to  meet  office  alfLt 
his  tngagsmenU,  the  said  secretary  of  bankrupU,  or  his  deputy,  of  bankruptcy. 
dnU  ngn  a  memorandum  that  such  declaration  hath  been  filed, 
uMi  memorandum  shall  be  authority  for  the  printer  of  the 
Lmdon  Gazette,  to  insert  an  advertieement  rf  such  declaration  Advertieement 
therein;  atid  every  such  declaration  shall,  qfUr  such  adver^  to  be  inserted 
titeesent  interted  as  ttforesmd,  be  an  act  of  batdtruptey  commit-  '°  I^ndon 
ted  by  eueh  trader  at  the  time  when  such  declaration  was  filed;  ^*'®^*«* 
but  no  eeenmission  shall  issue  thereupon,  unleu  it  be  sued  out  Commission 
within  two  calendar  months  next  after  the  insertion  of  such  ad-  must  issue 
wrftinmii*,  and  unless  such  advertisement  shall  have  been  in-  jJJJJj  ^^^ 
serted  in  the  London  GazetU  within  eight  days  after  such  dc 
tdaratian  was  filed  ;  and  no  docket  shall  be  struck  upon  such  ««  v  f     ♦  ♦ 
act  ef  bankruptcy  before  the  expiration  of  four  days  next  o^er  be  rtruck 
insertum  ^$uch  advertisement,  in  case  such  commission  is  to  be  ^fon  four 
executed  in  London,  or  before  the  expiration  of  eight  days  next  J J^,  *StV*^"' 
4^%er  eueh  ineertion,  in  case  such  commission  is  to  be  executed  country  "  ^ 
in  the  country  ;  and  the  Gazette  containing  such  advertisement  cemmisslon. 
dudl  he  emdence  to  be  received  of  such  declaration  havkig  been  ?JJ5!?*. 
./HW.— f Arch.  B.  I*  47.]  *         ^yi^tn^t.. 

VIL  And  be  it  enacted.  That  no  commission  under  which  Declaration 
the  a^udicotion  shall  be  grounded  en  the  act  of  bankruptcy,  concerted  be- 
being  the  filing  ofntch  declaration,  shall  be  deemed  invalid  by  ij!?2nd*«e". 
reason  tf  such  de<daration  having  been  concerted  'or  agreed  ditor  not  to  ' 
upon  baween  the  bankrupt  and  any  creditor  or  other  person, —  iovalidate 
£Aidi.  B.  L.  48.]  commission. 

Yin.  And  be  it  enacted.  That  if  any  such  trader,  liable  Trader  com- 

by  virtue  of  this  act  to  become  bankrupt,  shall,  after  a  doc^  pounding  with 

struek  (ay  against  hint,,  pay  to  the  person  or  persons*  who  E*!iV/^°*°' 
..      i\^^  rlt  *  'jji*       creditor  an  act 

ttruat  the  same,  or  any  of  them,  money,  or  give  and  deliver  of  bankruptcy. 

to  any  such  person  any  satisfaction  or  security  for  his  debt, 
or  any  part  Uiereof,  whereby  such  person  may  receive  more 
in  the  pound  in  respect  of  his  iwts  than  the  other  credi- 
tors, such  payment,  gift,  delivery,  satisfieiction,  or  security, 
shall  be  an  act  of  bauikraptcy ;  and  if  any  cpmrnission  shall  Commission 
have  issued  upon  the  docket  so  struck  as  aforesaid,  the  Lord  may  either  be 
Chancellor  may  either  declare  such  commission  to  be  valid,  and  '^Pf  r«cded  or 
direct  the  same  to  be  proceeded  in,  or  may  order  it  to  be  taper-  ^^^^'^^^ ' 
seded,  and  a  new  commission  may  issue,  and  such  commission 
may  be  supported  either  by  proof  cf  such  last-mentioned,  or  of 
any  other  act  qf  bankruptcy  ;  ano^eveiy  person  so  receiving  penalty  on 
such  money,  gift,  delivery,  satisfaction,  or  security  as  afore-  creditor  so 
said,  shall  fcdeit  his  whole  debt,  and  also  repay  or  deliver  compounding. 
up  toch  money,  gift,  satisfaction,  or  security  as  aforesaid, 

(a)  Instead  of  "after  issuing  any  commission." 

b 
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or  the  full  value  thereof,  to  such  person  or  persons  m  the 
commis9ioDer8  acting  under  such  original  committiont  or  any 
new  commission,  shall  appoint,  for  the  benefit  of  the  credi- 
tors of  such  bankrupt  (a).-*[Arch.  B.  L.  48.] 
Traders  hav-        IX.  And  be  it  enacted.  That  if  any  such  trader  having 
Mr.mlnt   privUege  of  parliament,  shall  commit  any  of  the  aforesaid 
may  be  pro-      acts  of  bankruptcy,  a  commission  of  bankrupt  may  issue 
ceeded  against  against  him,  and  the  commissioners  and  all  other  persons 
Tradersy  acting  under  such  commission,  may  proceed  thereon  in  like 

manner  as  against  other  bankrupts  (6),  but  such  person 
shall  not  be  subject  to  be  arrested  or  imprisoned  during  the 
time  of  such  privilege,  except  in  cases  hereby  made  felony(c)« 
—[Arch.  B.  L.  298.] 
Trader  having      X.  And  be  it  enacted.  That  if  any  creditor  or  creditors 
parUameDt       ®^  *°y  ***^^  trader  having  privilege  of  parliament  to  such 
notpayioffur   amount  as  is  hereinafter  declared  requisite  to  support  a 
compoandiDg   commission,  shall  file  an  afilidavit  or  affidavits  in  any  court 
faction  of  the   ^^  Hecord  at  Westminster,  that  such  debt  or  debts  is  or  are 
creditor,  and    justly  due  to  him  or  them  respectively,  and  that  such  debtor, 
also  entering    as  he  or  they  verily  believe,  is  such  trader  as  aforesaid,  and 
uTthe^act^on^^  shall  sue  out  of  the  same  court  a  summons,  or  an  original 
within  one       bill  and  summons  against  such  trader,  and  serve  him  with  a 
"f  b"*^k*"  t  ^*  *^Py  °^  ^^^^  summons,  if  such  trader  shall  not,  within  out 
^  ^^'  calendar  month  (d)  after  personal  service  of  such  summons, 
pay,  secure,  or  compound  for  such  debt  or  debts  to  the  sa- 
tisfaction of  such  creditor  or  creditors,  or  enter  into  a  bond 
in  such  sum,  and  with  two  sufficient  sureties,  as  any  of  the 
judges  of  the  court  out  of  which  such  summons  shall  issue 
shall  approve  of,  to  pay  such  sum  as  shall  be  recovered  in 
such  action  or  actions,  together  with  such  costs  as  shall  be 
given  in  the  same,  and  within  one  calendar  month  next  after 
personal  service  of  such  summons,  cause  an  appearance  or 
iappearances  to  be  entered  to  such  action  or  actions,  in  the 
proper  court  or  courts  in  which  the  same  shall  have  been 
brought,  every  such  trader  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  from  the  time  of  the  service  of 
such  summons,  and  any  creditor  or  creditors  of  such  trader 
to  such  amouut  as  aforesaid  may  sue  out  a  commission 
against  him,  and  proceed  thereon  in  like  manner  as  against 
other  bankrupts  («). — [Arch.  B.  L.  298.] 
^ritfl"  ***V"'      ^^'  ^^^  ^  '*  enacted.  That  if  any  decree  or  order  shall 
parliamen^t,      ^^^®  ^^^  pronounced  in  any  cause  depending  in  any  court 
disobeying' or-  of  equity,  or  any  order  made  in  any  matter  of  bankruptcy 
C**  rt  *  f^        °'  lunacy  against  any  such  trader  having  privilege  of  par- 
equity.^orin     Uament,  ordering  such  trader  to  pay  any  sum  of  money. 

fa)  6  Geo.  2,  c.  30, «.  24.  **  two  months,"    not    calendar 

\bS  4  Geo.  3,  c.  33,  s.  3.  months. 

\cS  4  Geo.  3,  c.  33,  s.  4.  {e)  4  Geo.  3,  c.  33,  s,  1 ;  45  Geo. 

;  In  4  Geo.  3,  c.  39i  •.  1.    3.  c.  1S4,  s.l, 
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and  sooh  trader  shall  disobey,  the  same  haviog  been  duly  bankruptcy,  or 
served  upon  him,  the  person  or  persons  entitled  to  receive  lunacy,  for 
such  ssm  under  such  decree  or  order,  or  interested  in  en*  £^i||^y'^fter 
foidng  the  payment  thereof,  pursuant  to  such  decree  or  serriee  and 
eider,  may  apply  to  the  court  by  which  the  same  shall  have  J'^'J^^''^ 
been  pronounced  to  fix  a  peremptory  day  for  the  payment  an'acf  of' 
of  such  money,  which  shall  accordingly  be  fixed  by  an  order  bankruptcy. 
£or  thai  purpose ;  and  if  such  trader,  being  personally  served 
with  such  last-mentioned  order  eight  days  before  the  day 
therein  appointed  for  payment  of  such  money,  shall  neglect 
to  pay  the  same,  he  shall  be  deemed  to  have  eommitted  an 
act  of  bankruptcy  from  the  time  of  the  service  thereof,  and 
any  such  creditor  or  creditors  as  aforesaid  may  sue  out  a 
eommiasion  against  him,  and  proceed  thereon  in  like  man- 
ner as  against  other  bankrupts  Ca^.^[Arch.  B.  L.  299.] 

XII.  And  be  it  enacted.  That  the  Lord  Chancellor  shall  Power  to  the 
have  power,   upon  petition  made  to  him  in  writing  against  ^^{^r^to^issue 
any  trader  having  committed  any  act  of  bankruptcy,  by  a  commission. 
any  creditor  or  creditors  of  such  trader,  by  commission  un> 

der  the  great  seal,  to  appoint  such  persons  as  to  him  shall 
seem  fit,  who  shall  by  virtue  of  this  act  and  of  such  com- 
miiBon,  have  full  power  and  authority  to  take  such  order 
and  direction,  with  the  body  of  such  bankrupt,  as  herein- 
ifter  mentioned,  as  also  with  all  his  lands,  tenements,  and 
hereditaments,  both  within  this  realm  and  abroad,  as  well 
copy  or  customaxyhold  as  freehold,  which  he  shall  have  in 
his  own  right  before  he  became  bankrupt,  as  also  with  all 
such  interest  in  any  such  lands,  tenements,  and  heredita- 
ments as  such  bankrupt  may  lawfully  depart  withall,  and 
with  all  his  money,  fees,  offices,  annuities,  goods,  chattels, 
wares,  merchandize,  and  debts,  wheresoever  they  may  be 
found  or  known,  and  to  make  sale  thereof  in  manner  herein- 
after mentioned,  or  otherwise  order  the  same  for  satisfaction 
and  payment  of  the  creditors  of  the  said  bankrupt  (b),—' 
[Arch.B.L.62.] 

XIII.  And  be  it  enacted.  That  the  petitioning  creditor  Petitioning 
shall,  before  any  commission  be  granted,  make  an  affidavit  creditor  shall 
in  writing  before  a  master  ordinary  or  extraordinary  in  chan-  jj^jg  /^^J^^  ^,|^^ 
eery  (which  shall  be  filed  with  the  proper  officer),  of  the  give  bond  to 
truth  of  such  his  or  their  respective  debt  or  debts :  and  shall  ^Jlf  ^^^ 
likewise  give  bond  to  the  Lord  Chancellor  in  the  penalty  of  ^^''°<'<'"^'- 
two  hundred  pounds  to  be  conditioned  for  proving  his  or 

their  debt  or  debts,  as  well  before  the  commissioners  as  upon 
any  trial  at  law,  in  case  the  due  issuing  forth  of  the  com- 
mission be  contested,  and  also  for  proving  the  party  to  have 
committed  an  act  of  bankruptcy  at  the  time  of  taking  out 
SQdi  commission,  and  to  proceed  to  such  commission ;  but 

(a)  45  Geo.  3,  c.  124,  s.  7.  (6)  13  EUs.  e.  7,  t.  % 
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Lord  Chan- 
cellor to 
assig^n  bond. 


Petitioning 
creditor  to  pro- 
•ecute  com- 
mission  at  his 
own  costs, 
until  choice  of 
assignees. 


Bill  of  costs 
to  be  taxed  by 
commis* 
sioners. 


Creditor  may 
haye  biUs 
taxed  by  a 
master. 


Amount  of 
petitioning 
creditor's  debt. 


May  be  upon 
debt  payaole 
at  a  future 
time,  although 
no  security 
given. 


if  such  debt  or  debts  shall  not  be  really  due,  or  if  after  such 
commission  taken  out  it  be  not  proved  that  the  party  had 
committed  an  act  of  bankruptcy  at  the  time  of  the  issuing  of 
the  commission,  and  it  shall  also  appear  that  such  commis- 
sion was  taken  out  fraudulently  or  maliciously,  the  Lord 
Chancellor  shall  and  may,  upon  petition  of  the  party  or  par- 
ties against  whom  the  eommimonwatio  tdktnout(^a),  examine 
into  the  same,  and  order  satisfaction  to  be  made  to  him  or 
them  for  the  damages  by  him  or  them  sustained,  and  for  the 
better  recovery  thereof,  may  assign  such  bond  or  bonds  to 
the  parties  so  petitioning,  who  may  sue  for  the  same  in  his 
and  their  name  or  names  (6).    [Arch.  B.  L.  68  &  60.] 

XVI.  And  be  it  enacted.  That  the  petitioning  creditor 
or  creditors  shall,  at  his  or  their  own  costs,  sue  forth  and 
prosecute  the  commission  until  the  choice  of  assignees ;  and 
the  commissioners  shall,  at  the  meeting  for  such  choice,  as- 
certain such  costs,  and  by  writing  under  their  hands  direct 
the  assignees  (who  are  hereby  thereto  required)  to  reimburse 
such  petitioning  creditor  or  creditors,  such  costs  out  of  tlie 
first  money  that  shall  be  got  in  under  the  commission  («)  ; 
and  all  bills  of  fees  and  didmrsements  of  any  solicitor  or  at- 
tomey  emfioyed  under  any  eommission  for  fmsittess  done  after 
the  ohoiee  of  assignees,  shall  be  settled  by  the  commissioners, 
except  that  so  much  of  such  bills  as  contain  any  ehange  respect" 
ing  any  action  at  law,  or  suit  in  equity,  dudl  be  settled  by  the 
proper  officer  of  the  court  in  v)hich  such  business  shall  htteebeen 
transacted,  and  ths  same,  so  settled,  shaU  be  paid  by  the  assig' 
nees  to  such  solicitor  or  attorney :  provided  that  any  creditar 
toAo  shall  have  proved  to  the  amount  of  twenty  pounds  or  tip- 
wards,  if  be  be  dissatisfied  with  such  settlement  by  the  eommis^ 
sioners,  may  have  any  such  costs  and  bUls  settled  by  a  master 
in  chancery,  vJu)  shall  receive  for  such  settlement,  tmd  the  eer-^ 
tificate  thereof,  twenty  shillings,  and  nomare  (d), — [Arch.  B, 
L.  216,216,217]. 

XV.  And  be  it  enacted.  That  no  such  commission  shall 
be  issued  unless  the  single  debt  of  such  creditor,  or  of  two 
or  more  persons  being  partners,  petitioning  for  the  same, 
shall  amount  to  one  hundred  pounds  or  upwards,  or  unless 
the  debt  of  two  creditors  so  petitioning  shall  amount  to 
one  hundred  and  fifty  pounds  or  upwards,  or  unless  the 
debt  of  three  or  more  creditors  so  petitioning  shall  amount 
to  two  hundred  pounds  or  upwards  («) ;  and  that  every  per- 
son who  has  given  credit  to  any  trader  upon  valuable 
consideration  for  any  sum  payable  at  a  certain  time,  which 
time  shall  not  have  arrived  when  such  trader  committed  an 


(a)  In  5  Geo.  S.  e.  30,  s.  23, 
••  or  parties  grieved" 

(b)  5  Geo.  2,c.  30,  9.f3. 


(e)  Id.  s.  85. 

(<n  Instead  of  s. 
(«)  Id.  s.  83. 


46.  ibid. 
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act  of  baakruptcy,  may  so  petition  or  join  in  petitioniDg  at 
aforesaid  (a),  whether  he  thaU  have  any  tecttrity  in  writing  or 
UhtrwUefor  such  tumornot, — [Arch.  B.  L.  56]. 

XVI.  And  be  it  enacted.  That  any  creditor  or  orediton  Joint  commit- 
whose  debt  or  debts  b  or  are  sufficient  to  entitle  him  or  them  *^^^*  ^*^y  ^ 
to  petition  for  a  commission  against  all  the  partners  of  any  pirtMrSn  »'* 
Brm,  may  petition  for  a  commission  against  one  or  more  firm, 
partners  of  such  firm,  and  every  commission  issued  upon 

sQch  petition  shall  be  valid  although  it  does  not  include  all 
the  partners  of  the  firm  (6) ;  and  in  every  commission  against  ^^y  ^^  gaper- 
two  or  more  persons  it  shall  be  lawful  for  the  Lord  Chan-  teded  as  to  one 
eeUor  to  supersede  such  commission  as  to  one  or  more  of  *'  ™^^  ^^' 
such  persons,  and  tiie  validity  of  such  commission  shall  not  ?he  ntt^^*"' 
be  thereby  afiected  as  to  any  person  as  to  whom  such  com- 
mission is  not  ordered  to  be  superseded,  nor  shall  any  such 
person's  certificate  be  thereby  affected  (c). — [Aich.  B.  L, 
282.  296.] 

XVII.  And  be  it  enacted.  That  if  aflter  a  commission  in  eases  of  a 
sued  against  two  or  more  members  of  a   firm  any  other  seeond  or 
conuniatton  or  commissions   shall  be  issned  against  any  mUii^J^inr 
(Aher  member  or  members  of  such  firm,  such  other  com-  igsued.  Loid 
mission  or  commissions  shall  be  directed  to  the  commis-  Chaneellor 
siooeiB  to  whom  the  first  commission  was  directed,  and  j^U  c^it. 
immediately  after  the  adjudication  under  such  oth^r  com-  siont  be  pro- 
aussion  or  commissions  the  commissioners  shall  convey  and  ceeded  in  teps- 
assign  all  the  estate  real  and  personal  of  such  bankrupt,  eonjanction. 
or  bankrupts  to  the  assignees  chosen  in  the  first  commis- 
sion ;  and  after  such  conveyance  all  sepamte  proceedings 

under  mich  other  commission  or  commisions  shall  be  stay* 
ed,  and  such  .commission  or  commissions  shall,  without 
aibcting  the  validity  of  the  first  commission,  be  annexed 
to  and  form  part  of  the  same ;  provided  that  the  Lord 
Chancellor  may  direct  that  such  other  commission  or 
commissions  be  issued  to  any  other  conmussioiieis,  or 
that  such  other  commission  or  commissions  shall  proceed 
either  separately  or  in  conjunction  with  the  first  com- 
mission («!)—[  Arch.  B.  L.  282.] 

XVIII.  And  be  it  enacted.  That  if  after  a^udication  the  Proceeding  In 
debt  or  ddrtt  of  the  petitioning  creditor  or  creditort,  or  any  ^»m  petitioB- 
ef  them,  be  found  in$uffieient  to  iupport  a  commiuien,  it  ihaU  Juilt^be  intuffl- 
be  lawful  for  the  Lord  Chancellor,  upon  the  application  of  any  cient  to  sup- 
other  creditor  or  creditort,  having  proved  any  ddrt  or  debit  V^^  coi 
eaffidenit  to  tuppori  a  committion,  provided  tuch  debt  or  d^tt "  ^"' 
hat  or  have  been  incurred  not  anterior  to  the  d^  or  dAtt  of 

(a)  6  Geo.  2;  c.  3,  t.  22.  check   was   paid.  —  Bleasby  r. 

\h)  If  one  lend  hie  check  to  Crossley,  2  Can*.  &  Payne,  213. 
another,  such  check  is  not  evi-       ^e)  3  Geo.  4,  c.  81,  s.  8. 
dence  of  petitioning  creditor's       \d)  3  Geo.  4,  c.  74. 
debt,   unless  it  be  proved  the       (r)  3  Geo.  4,  c.  81.  s.  9, 
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the  petitioning  creditor  or  ereditori,  to  order  the  taid  eommis- 
tion  to  be  proceeded  in,  and  it  thall  by  tueh  order  be  deemed 
va/u2.— [Arch.  B.  L.  58.] 
Commission  XIX.  And  be  it  enacted.  That  no  committion  ihali  be  deem- 

not  inyalid  by  g^  invalid  by  reaton  of  any  act  or  aett  of  bankruptcy  prior  to 
act  of"ba^-^'  *^  ^^  ^  ^^*  tf*^  petitioning  creditor  or  creditore,  or  any 
ruptcy.  of  them,  provided  there  be  a  sufficient  act  of  bankruptcy  subse* 

quent  to  such  debt  or  debts,"-[ATch*  B.  L.  55.] 

XX.  And  be  it  enacted.  That  it  shall  be  lairfulforthe  Lord 
Chancellor  to  direct  an  auxiliary  commission  to  issue  fir  proof 
of  ddfts  under  twenty  pounds,  and  for  the  exanunation  of  wit^ 
nesses  on  oath,  or  for  either  of  such  purposes  ;  and  the  commit^ 
sUmers  in  every  such  commission  issued  for  the  examination  of 
witnesses  shall  possess  the  same  powers  to  compel  the  attendance 
of  and  to  examine  witnesses,  .and  to  enforce  both  obedience  to 
su4:h  examination,  and  the  production  of  books,  deeds,  papers, 
writings,  and  other  documents,  as  are  possessed  by  the  commie^ 
Examinations  doners  in  any  original  commisnon  ;  provided  altoays,  that  all 
to  be  annexed  guch  examinations  of  witnesses  under  such  commission  skaU  be 
commissi'on?     ^a'^^'*  doum  in  writing,  and  shall  be  annex^  to  and  form  part 
of  the  original  commusum«-"^[Arch.  B.  L.  20«] 

XXI«  And  be  enacted.  That  no  commissioner  shall  be 
capable  of  acting  in  the  execution  of  any  of  the  powers  and 
authorities  given  by  this  act  (except  the  power  hereby  given 
of  administering  the  oath  next  hereinafter  mentioned)  until 
he  shall  have  taJien  an  oath  in  the  presence  of  one  or  more 
of  the  said  commissioners,  to  the  effect  following;  (that  is 
to  say), 

*  l  A»  B,  do  swear.  That  I  will  faithfully,  impartially,  and 
hqnestly,  according  to  the  best  of  my  skill  and  know- 
'  ledge,  execilte  the  several  powers  and  trusts  reposed  in  me 
'  as  a  commissioner  in  a  commission  of  bankruptcy  against 
'  and  that  without  favor 

*  or  affection,  prejudice  or  malice. 

'So  help  me  GOD.' 
Which  oath  (a)  the  commissioners  are  her^y  empowered 
and  required  to  administer  on«  to  another  in  the  same  commis- 
sion named  ;  and  Uiey  shall  enter  and  keep  a  memorial  or 
memorials  thereof,  signed  by  them  respectively,  among  the 
proceedings  under  each  commission  (6). — [Arch.  B.  L.  7, 
8,  65.] 

XXII.  And  be  it  enacted,  That  the  said  commissioners 
shall  receive  and  be  paid  the  fee  of  twenty  shillings  each 
commissioner  for  every  meeting,  and  the  like  sum  for  every 
deed  of  conveyance  executed  by  them,  and  for  the  signature  of 
the  bankrupt's  certificate ;  and  where  any  commission  skaU  be 


How  to  be 
administered. 


Commission 
ers'  fees. 


(a)  6  Geo.  2,  c.  30,  s.  44,  *'  any       (b)  Id.  s.  43,  44. 

two  or  more  of  the  said." 
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eseeated  in  the  country,  every  amunissioner,  being  a  barrister 
at  lav,  thall  receive  a  further  fee  of  ttoenty  thiUingtfor  each 
meettn^;  and  in  case  the  usual  place  of  resider^ee  vf  such  com- 
maiumer,  being  a  barrister,  i$  distant  seven  miles  or  upwards 
fnm  the  place  where  such  meetings  are  holden,  and  he  shall 
traoel  such  distance  to  any  such  meeting,  he  may  recover  a 
further  sum  of  twenty  thillingi  for  every  such  meeHng  ;  and 
eveiy  commissioner  who  shall  receive  from  the  creditors,  or 
out  of  the  estate  of  the  bankrupt,  any  further  sum  than  as 
aforesaid,  or  who  shall  eat  or  drink  at  the  charge  of  the  cre- 
ditors,* or  out  of  the  estate  of  the  bankrupt,  or  order  any  such 
expense  to  be  made,  shall  be  disabled  for  ever  from  acting  in 
such  or  any  other  commission  (a). — [Arch.  B.L.  9]. 

XXIII.  And  be  it  enacted.  That  at  every  meeting  under  Commission- 
oany  commission  to  be  executed  in  the  country,  wherein  any  one  ^^^  ^n  country 
or  more  of  the  commissioners  named  may  be  a  barrister  or  bar-  beS?  banis- 
risters,  such  barrister  or  barristers,  or  as  many  of  them  as  shall  ters,  entitled  to 
ie  willing  to  attend,  not  exceeding  thrw  at  each  meeting,  shall  preference. 

be  the  acting  commissioner  or  commissioners,  and  shall  be  en- 
tided  to  his  or  their  summonses  and  fees  accordingly,  in  priority 

to  any  of  the  other  commissioners  in  the  said  commission  named. 

[Aidi.B.I-.9.] 

XXIV.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  Commission^ 
commissioners,  after  they  shall  have   taken  such  oath  as  era  before  ad. 
aforesaid,  by  writing  under  their  hands,  to  summon  before  iSmmo  JTper-*^ 
them  any  person  whom  they  shall  believe  capable  of  giving  son»  to  give 
any  information  concerning  the  trading  of,  or  any  act  or  f ^i4f °*^*  ®^ 
acts  of  bankruptcy  committed  by,  the  person  or  persons,  ^^t  of  bank- 
against  whom  such  commission  is  issued,  and  also  to  re-  raptcy. 
quire  any  person    so   summoned  to  produce  any  books, 

papers,  deeds,  and  writings,  and  other  documents  in  the 
custody,  possession,  or  power  of  such  person,  which  may 
appear  to  the  said  commissioners  to  be  necessary  to  establish 
such  trading  or  act  or  acts  of  bankruptcy ;  and  it  shall  be 
lawful  for  the  said  commissioners  to  examine  any  such  per- 
son upon  oath,  by  word  of  mouth,  or  interrogatories  in 
writing,  concerning  the  trade  of,  or  any  act  or  acts  of 
bankruptcy  committed  by,  the  person  or  persons  against 
whom  such  commission  shall  have  issued ;  and  every  such 
person  so  summoned  shall  incur  such  danger  or  penalty  for 
not  coming  before  the  commissioners,  or  for  refusing  to  be 
sworn  and  examined,  or  for  not  fully  answering  to  the  satis- 
faction of  the  said  commissioners,  or  for  refusing  to  sign  and 
subscribe  his  examination,  or  for  refusing  to  produce  or  for 
not  producing  any  such  book,  paper,  deed,  writing,  or 
document,  as  is  hereby  provided  as  to  persons  summoned 
after  the  adjudication  of  bankruptcy  (6)  ;  and  the  commission-  Adjudication. 

(a)  5  Geo.  2,  c.  30,  s.  S2.  (6)  3  Geo.  4.  c.  81,  s.  1. 
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Commission- 
ers to  appoint 
meetings,  and 
to  give  notice 
in  the  London 
Gazette. 


Commissions 
not  to  abate  by 
death  of  the 
king,  &e. 


Messenger 
may  brealc 
open  the 
banlcrupt's 
doors,  &c. 
and  seize  upon 
his  body  or 
property. 


Messenger 
may  seize 
goods' in 
Ireland.  ''■ 


erg,  upon  proof  made  before  them  of  the  petitiomng  eredkar'a 
debt  or  d^s,  and  of  the  trading  and  act  or  acts  of  bankruptcy 
of  the  person  or  pertons  against  whom  eueh  comntitnan  is  iemed, 
shall  thereupon  adjudge  such  person  or  persons  bankrupt,-—'- 
[Arch.B.L;66,  69]. 

XXV.  And  be  it  enacted,  That  the  (Moniiissionen  allber 
they  have  so  adjudged  as  aforesaid,  shall  forthwith  cause  no- 
tice of  such  adjttdicatbn  to  be  given  in  the  London  GoMetta, 
and  shall  thereby  appoint  three  public  meetings  for  the 
bankrupt  to  surrender  and  conform,  the  last  of  which  mee^ 
ii^  shall  be  on  the  forty-second  day  hereby  limited  for  sucfa 
surrender  (a). — [Arch.  B,L.  70.] 

XXVI.  And  be  it  enacted.  That  no  oommissibB  Ahall 
abate  by  reason  of  a  demise  of  ihe  crown,  and  (if  by  reason 
of  the  death  of  commissioners,  or  for  any  other  cause,  it 
become  necessary  (any  commission  may  be  renewed,  but 
only  half  the  fees  usually  paid  upon  obtaining  conunisnons 
shall  be  paid  for  the  same  (b)  ;  and  if  any  bankrupt  shall 
die  o/iter  adjudication,  the  commisnoners  may  proceed  in  the 
commission  as  they  might  have  dene  if  he  were  living  (e)i*— 
[Arch,  B.  L.  8,  63.] 

XXVII.  And  be  it  enacted.  That  it  shall  be  lawful  for  any 
person  ap|>ointed  by  the  commissioners,  by  their  wuraat 
under  their  hands  and  seals  to  break  open  any  houae» 
chamber^  shop,  warehouse,  door,  trunk,  or  diest  of  any  - 
baaknipt,  where  such  bankrupt  or  any  of  his  property  shall 
be  reputed  to  be,  and  seize  upon  tiie  body  or  property  of 
saoh  bankrupt ;  and  if  the  bankrupt  be  in  prison  or  in  cos* 
tody^  it  shaU  be  lawful  for  the  person  so  appointed  as  afoie« 
said  to  seize  any  property  (his  necessary  wearing  appaiel 
only  excepted)  in  the  custody  or  possession  of  such  bank<- 
rupt,  or  of  any  other  person,  in  any  prison  or  jdace  where 
such  bankrupt  is  in  custody  ((2).— [Arch.  B.  L.  71.] 

XXVIII.  And  be  it  enacted.  That  it  shail  be  lawful  for 
the  person  soappoittted  by  the  commissieners  as  aforemid,  to 
break  open  any  house,  chamber,  shop,  warehouse,  door,  trunk, 
or  chest  of  such  bankrupt  in  Ireland,  where  any  of  the  pro* 
perpy  of  ju«A  bankrupt  shall  be  reputed  to  be^  and  srise  tho  > 
same;    provided  such  warrant  as  aforesaid  ^tall  have  been 
verged  upon  oath  by  the  attorney  or  soUeitor  suing  out  the 
commission,  brfore  the  mayor  or  other  chief  magistrate  tf  the 
city^  borough,  or  town  corporate  where  or  near  to  whioh  the 
said  commission  is  executed,  and  verified  under '  the  common  - 
seal  thereof,  or  the  seal  of  the  office  of  such  mayor  or  other  ■ 
magistrate  ;  and  provided  also,  that  the  person  thereby  apfpoint' 
ed  shaU,  brfore  a  Justice  of  peace  residing  in  the  county  where 


(a)  5  Geo.  2,  c.  30,  s.  2. 
lb)  Id.  s.  45. 


i 


c)  I  Jac.  1,  c.  15,  s.  17. 

d)  21  Jac.  1,  c.  19.  B.  8. 


6  Georgii  IV,  cap,  16.  zzxiii 

sudi  pmperttf  shtUl  be  tepuied  to  be,  depou  upon  eatk  duU 
he  is  the  penan  nwned  in  ntdi  warrant.— [Arch.  B.  L.  72.] 

XXIX.  And  be  it  enacted.  That  in  all  cam$  where  it  Aall  Uenefkger 
be  made  to  appear  to  the  tatiefaetion  rf  any  juitiee  rf  peace  may  obtftin 
in  Eogland  or  Ireland,  that  there  ii  reatan  to  tuspeet  and  be'  ^^^'^  ^^^ 
Ikte  Aat  property  of  the  bankrupt  it  coiuealed  in  any  haute,  proMrty  of  tlit 
preatmt,  or  other  place  not  belonging  to  tuck  bankrupt,  tudi  (anVnipt  !• 

justice  ^  peate  u  hereby  directed  and  authorimd  to  grant  a  ^^''^i^i^^ 
teereh  warrant  to  thepenonto  deputed  by  the  eomnutiionert  at 
tferetead,  and  it  thaU  be  lawful  for  tuch  perton  to  exeeuie  the 
MOM  in  Wae  manner,  and  such  perton  thall  be  entitled  to  tA# 
same  protection  of  it  allowed  by  law  in  CMCution  of  a  search 
vsarrantfor  property  reputed  to  be  ttolen  and  concealed,  («)"— 
[Aidi.B.L.72.] 

XXX.  And  be  it  enacted.  That  ^  in  the  extcution  rf  any  Bxteutlon  of 
warrant  ofteisatre  »o  granted  by  the  committionert  at  rforetaid,  taeh  warrftBt 
it  shall  be  necessary  to  break  open  any  house,  chamber,  shop,  '°  Beotland. 
wurehouie,  door,  trunk,  or  chest  of  such  bankrupt  in  Soothnd, 

where  any  of  the  property  of  such  bankrupt  shall  be  reputed  to 
he,  or  to  seise  and  get  possession  of  such  property  ;  s»uh  war* 
rant,  after  having  been  verified  upon  oath  as  aforesaid,  may  be 
beAei  er  indorsed  with  the  name  of  a  judge  ordinary  or  jus- 
tieaef  Hie  peace  in  Scotland,  who  are  hereby  re^uxred,  wUhht 
thar  respective  jurisdictions,  to  bade  or  indorse  the  same  ;  and 
tudi  warrant  to  iudorted  dtall  be  sufficient  authority  tothepcT' 
ten  bringing  sudi  warrant,  and  to  all  officers  of  law  in  Scot- 
land, to  execute  the  same  within  the  county  or  burgh  wherein  it 
is  ee  indorsed,  and  in  mrtue  thereof  to  break  open  the  house, 
rhamker,  shop,  wardun^,  door,  ^runfc,  or  dtett  of  such  banh- 
rvpt,  tmd  to  seiu  and  take  possession  of  such  property  to  be 
distributed  under  the  said  commission,  or  otherwise  dealt  with 
aetording  to  iai0<*[Arch.  B.  L.  72.] 

XXXI.  And  be  it  enacted.  That  no  action  shall  be  brought  as  to  actions 
against  any  person  so  appointed  by  the  eomsnissioners,  for  any  against  ^r- 
thing  done  in  obedience  to  their  warrant  prior  to  the  choice  of  XdieSe?fo 
am^eiees,  unJku  demand  of  the  perusal  and  copy  of  tuch  war-  warrant  of 
rant  hath  been  made  or  Irft  at  the  usual  place  of  abode  of  such  commii- 
perton  or  persons  by  the  party  or  parties  intending  to  bring 
such  action,  or  by  his  er  their  attorney  or  agent,  tn  writing, 
ngned  by  the  party  or  parties  demanding  the  same,  and  unlits 
the  same  hath  been  rjfused  or  neglected  for  six  days  after  such 
demand  ;  and  if  after  such  demand  and  compliance  therewith, 
any  action  be  brought  against  the  person  so  appointed  as  afore- 
iaid,  without  making  the  petitioning  creditor  or  creditors,  de- 

(a)  Such  warrant  to  search  for  goods  of  a  bankrupt  in  the  house 
of  a  third  person,  is  not'  valid,  if  granted  to  any  one  except  the 
■essenger  under  tke  eomaUsaion.  Sly  v,  Stevenson,  2  Carr.  4i 
Payne,  464. 

•         b  2 


sioners. 
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fendaut  or  defendants,  if  living,  on  producing  and  proving 

tueh  warrant  at  the  trial  of  tueh  action,  the  jury  iheUl  give 

their  verdict  for  the  defeniant,  wawithttanding  any  defect  of 

jurisdiction  in  the  commissioners;  and  ifstuh  action  be  brought 

against  the  petitioning  creditor  or  creditors  and  the  person  so 

appointed  as  aforesaid,  the  jury  sha2{,  on  proof  of  su^  u>ar->- 

rant,  give  their  verdict  for  the  person  so  appointed  as  aforesaid} 

notwithstandittg  any  such  defect  <f  jurisdiction  as  aforesaid  ; 

and  if  the  verdict  shall  be  given  against  the  petitioning  creditor 

or  creditors,  the  plaintiff  or  plaintiffs  shall  recover  his  or  their 

costs  against  him  or  them,  to  be  taxed  so  as  to  include  such 

costs  as  the  plaintiff  or  plaintiffs  are  liable  to  pay  to  the  person 

so  appointed  as  aforesaid,~^[ATch,  B.  L.  13.] 

Proof  in  such        XXXII.  And  be  it  enacted,  Hiat  any  such  action  so  brought 

actions  that      as  aforesaid,  against  the  petitioninff  creditor  or  creditors,  either 
defendants  are    i  •  •  ^i       -^i.  ^r  •  ^  j  r    ^i.  •    . 

petitioning       a(on«  or  jointly  with  the  person  so  appointed  by  the  eanonisnon' 

creditors  ren-    ers  as  aforesaid,  for  any  thing  done  in  <^)edience  to  their  war- 
f*  w  ^^*™         rant,  proof  by  the  plaintiff  or  plaintiffs  in  such  action  thtxt  the 
defendant  or  defendants,  or  any  of  them,  are  petitioning  credi- 
tors, shall  be  mfficientfor  the  purpose  of  making  such  defend- 
ant or  defendants  liabU,  in  the  same  manner,  arid  to  the  same 
extent,  as  if  the  act  complained  of  in  such  action,  had  been 
done  or  committed  by  such  drfendant  or  defendants,^[Aich, 
B.  L.  14.] 
Commission-        XXXIII.  And  be  it  enacted.  That  after  adjudication,  it 
ers  empowered  shall  be  lawful  for  the  commissioners,  by  writin?  under  their 
per?oTs"us.     ^a^^s,  to  summon  before  them  any  jirson  known  or  sus- 
pected  of  hav-  pected  to  have  any  of  the  estate  of  the  bankrupt  in  his 
ing  bankrupt's  possession,  or  who  is  supposed  to  be  indebted  to  the  bank- 
theu-^liands       rupt,  or  any  person  whom  the  commissioners  believe  capa- 
&c.;  and  com*  ble  of  giving  information  concerning   the   person,   trade, 
pel  tliem  to       dealings,  or  estate  of  such  bankrupt,  or  concerning  any  act 
jro  uce  00  s,  ^^  ^^^  ^^  bankruptcy  committed  by  him,  or  any  information 
material  to  the  full  disclosure  of  the  dealings  of  the  bank- 
rupt ;  and  it  shall  be  lawful  for  the  said  commissioners  to 
require  such  person  to  produce  any  books,  papers,  deeds, 
writings,  or  other  documents  in  his  custody  or  power,  which 
may  appear  to  the  commissioners  necessary  to  the  verifica- 
tion of  the  deposition  of  such  person,  or  to  the  full  disclo' 
sure  of  any  of  the  matters  which  the  commissioners  'Mre 
authorised  to  inquire  into ;  and  if  such  person  so  summon- 
ed as  aforesaid  shall  not  come  before  the  commissioners  at 
the  time  appointed,  having  no  lawful  impediment,  (made 
known  to  the  said  commissioners  at  the  time  of  their  meet- 
ing, and  allowed  by  them),  it  shall  be  lawful  for  the  said 
commissioners,  by  warrant  under  their  hands  and  seals, 
to  authorise  and  direct  the  person  or  persons  therein  named 
for  that  purpose,  to  apprehend  andjarrest  such  person,  and 


6  Gmrgii  IV.  cap,  16.  xxxv 

bring  him  before  them  to  be  examined  as  aforesaid  (a).— 
tArth.  B.  L.  194.] 

XXXrV.  And  be  it  enacted.  That  upon  the  appearance  Power  to 
(tf  any  person  so  summoned  or  brought  before  the  commis-  examine  per* 
skners  as  aforesaid,  or  if  any  person  be  present  at  any  JJ^J'^'J^nt* 
meeting  of  the  commissioners,  it  shall  be  lawful  for  them  to  at  tmymttu 
examine  every  soch  person  upon  oath,  either  by  word  of  inf. 
mouth  or  by  interrogatories  in  writing,  concerning  the  per- 
son,  trade,  dealings,  or  estate  of  such  bankrupt,  or  con-> 
cehung  any  act  or  acts  of  bankruptcy  by  such  bankrupt 
committed,  and  to  reduce  into  writing  the  answers  of  eveiy 
such  person,  and  soch  answers  so  reduced  into  writing  the 
par^  examined  is  hereby  required  to  sign  and  subscribe  ;  persons  re- 
and  if  any  such  person  shall  refuse  to  be  sworn,  or  shall  re-  fusing  to  be 
fuse  to  answer  any  lawful  questions  put  to  him  by  the  said  JJgiJv"  or  not 
commissioners  touching  any  of  the  matters  aforesaid,  or  fully  answer- 
shaU  not  fully  answer  to  the  satisfaction  of  the  said  com-  inft  or  ref us- 
mtssioners  any  such  lawful  questions,  or  shall  refuse  to  sign  exa^nation 
and  subscribe  his  examination  so  reduced  into  writing  as  or  to  produce 
aforesaid,   (not  having  any  lawful  objection  allowed  by  the  books,  &c. 
said  commissioners),  or  shall  not  produce  any  books,  papers,  mlt^e,].  ^^'''' 
deeds,  and  waitings,  and  other  documents  in  his  custody 
or  power  relating  to  any  of  the  matters  aforesaid,  which 
soch  person  was  required  by  the  commissioners  to  produce, 
and  to  tiie  production  of  which  he  shall  not  state  any  objec' 
tion  allowed  by  the  said  commissioners,  it  shall  be  lawful 
for  them,  by  warrant  under  their  hands  and  seals,  to  com- 
mit him  to  such  prison  as  they  shall  think  fit,  there  to  re- 
main without  baU,  until  he  shall  submit  himself  to  them  to 
be  sworn,  and  full  answers  make  to  the[ir]  satisfaction,  to  all 
such  lawful  questions  as  shall  be  put  to  him,  and  sign  and 
subscribe  such  examinadon,  and  produce  such  books,  pa- 
pers, deeds,  writings,  and  other  documents  as  aforesaid  in 
his  custody  or  power,  to  the  production  of  which  no  such  ob- 
jection as  aforesaid  has  been  allowed  (6). — [Arch.  B.  L.  195.] 

XXXV.  And  be  it  enacted.  That  where  any  person  hunim  Persons 

or  suspected  io  have  any  of  the  estate  of  the  bankrupt  in  his  known  or  sus- 
possession,  or  who  is  supposed  to  he  indebted  to  the  bankrupt,  £ankrupt's*^* 
shall  t>e  summoned  to  attend  before  the  said  commissioners,  property  to 
every  such  person  shall  have  such  costs  and  charges  as  the  °^^^  costs, 
said  commissioners  in  their  discretion  shall  think  fit ;  and  Witnesses  to 
every  witness  summoned  to  attend  before  the  commissioners  ^^^^  *'' 
shall  have  his  necessary  expenses  tendered  to  him,  in  like  JJ^d.'  ^*"' 
manner  as  is  now  by  law  required  upon  service  of  a  sub- 
poena to  a  witness  in  an  action  at  law  (c), — [Arch*  B.  L*  67, 
198.] 

XXXVI.  And  be  it  enacted,  That  it  shall  be  lawful  for  Commission. 


« 


13  EUz.,  c.  7.  s.  5  &  6.    1  Jm.  1,  c.  15,  s.  10. 

5  Geo.  %  c.  30,  s.  16.  (c)  3  Geo.  4,  c.  81,  i.  2, 
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ert  may  suin> 
mon  bank- 
rupt; 


Power  to  ex- 
amine the 
bankrupt. 


Bankrupt  re- 
futing to  be 
sworn,  or  an 
swer,  or  not 
fully  answer- 
ing, or  to  sig 
his  examina- 
tion,  may  be 
committed. 


n 


Commission- 
ers may  sum- 
mon and  ex- 
amine the 
bankrupt's 
wife. 


Penalty  on 


the  commissioners,  by  writiiig  under  their  hamU,  to  vuni- 
mon  any  bankrupt  before  them,  whether  such  bankrupt 
shall  have  obtained  his  certificate  or  not ;  and  in  case  he 
shall  not  come  at  the  time  by  them  appointed,  (haying  no 
lawful  impediment  made  known  to  them  at  such  time,  and 
allowed  by  them),  it  shall  be  lawful  for  the  «aid  commis- 
sioners, by  warrant  under  their  hands  and  seals,  to  authorise 
and  direct  any  person  or  persons  they  shall  think  fit  to  ap- 
prehend and  arrest  sudi  bankrupt,  and  bring  him  before 
them ;  and  upon  the  appearance  of  such  bankrupt,  or  if 
such  bankrupt  be  present  at  any  meeting  of  the  said  com- 
missioners. It  shall  be  lawful  for  them  to  examine  such 
bankrupt  upon  oath,  either  by  w<Md  of  mouth,  or  on  in- 
terrogatories in  writing,  touchmg  all  matters  relating  either 
to  his  trade,  dealings,  or  estate,  or  which  may  tend  to  dis- 
close any  secret  grant,  conveyance,  or  concealment  of  his 
lands,  tenements,  goods,  money,  or  debts,  and  to  reduce 
his  answers  into  writing,  whicJi  examination,  so  reduced 
into  writing,  the  said  bankrupt  shall  sign  and  subscribe ; 
and  if  such  bankrupt  shall  refuse  to  be  sworn,  or  shall  refuse 
to  answer  any  questions  put  to  him  by  the  said  commissioners 
touching  any  of  the  matters  aforesaid,  or  shall  not  fully  an- 
swer to  the  satisfaction  of  the  said  commissioners  any  such 
questions,  or  shall  refuse  to  sign  and  subscribe  his  examina- 
tion so  reduced  into  writing  as  aforesaid,  (not  having  any 
lawful  objection  allowed  by  the  said  commissioners),  it  shall 
be  lawful  for  the  said  commissioners,  by  warrant  under  their 
hands  and  seals,  to  commit  him  to  such  prison  as  they  shall 
think  fit,  there  to  remain  without  bail  until  he  shall  submit 
himself  to  the  said  commissioners  to  be  sworn,  and  full  an- 
swers make  to  their  satisfaction  to  such  questions  as  shall 
be  put  to  him,  and  sign  and  subscribe  such  examination  (a). 
[Arch.  B.  L.  184, 186,  273.] 

XXXVII.  And  be  it  further  enacted.  That  it  shall  be  law- 
ful  for  the  commissioners,  in  manner  aforesaid,  to  summon 
before  them  the  wife  of  any  bankrupt,  in  manner  aforesaid* 
to  examine  her  for  the  finding  out  and  discovery  of  the 
estate,  goods,  and  chattels  of  such  bankrupt,  concealed, 
kept,  or  disposed  of  by  such  wife,  in  her  own  person,  or  by 
her  own  act,  or  by  any  other  person,  and  she  shall  incur  such 
danger  or  penalty  for  not  coming  before  the  commissioners, 
or  for  refusing  to  be  sworn  and  examined,  or  for  refusing  to 
sign  or  subscribe  her  examination,  or  for  not  fully  answering 
to  the  satisfaction  of  the  commissioners,  as  is  hereby  provid- 
ed against  other  persons  (6). — [Arph.  B.  L.  196.] 

XXXVIIT.  And  be  it  enacted.  That  if  any  goaler  to  whose 

(a)  1  Jac.  1,  c.  15,  8.  7.  8.    21  Jac.  1,  e.  19,  s.  7.  5  Geo.  S,  c.  30, 
s.  16.  (b)  81  Jac.  1,  c.  19,  s.  6.6. 


6  Gwrgii  IV,  cap,  16.  xzxvii 

custody  any  bankntpt  or  other  penon  shall  be  oommitted  as  gaoltr  for  ••- 
aibitsaid,  shall  tamer  such  bankrupt  or  other  person  to  es-  cape,  ^500. 
cape,  every  such  gaoler  shall  forfeit  five  hundred  pounds  (a). 
[Aidu  B.  I-.  190.] 

XXXIX.  And  bie  it  enacted.  That  if  any  person  be  commit-  Quettions  to 
tedby  the  commissioners  for  refusing  to  answer  or  for  not  fully  }^  particu- 
angling  anv  question  put  to  hUn  by  the  laid  commiMioii-  l,?';^?." 
en,  they  shall  in  their  warrant  of  commitment  specify  every 
sndi  question  :  provided,  that  if  any  person  committed  hy  If  habeas 
the  commissioners  shall  bring  any  habeas  corpus  in  order  to  ^^''^^^^1^ 
be  discharged  from  such  commitment,  and  there  shall  appear  judfe  may 
00  the  return  of  such  habeas  corpus  any  such  insuffisiency  re-eommft  the 
in  the  form  of  the  warrant  whereby  such  person  was  com-  f^^*^^'- 
uttted,  by  reason  whereof  he  might  be  discharged,  it  shall 
be  lawful  for  the  court  or  judge  before  whom  such  party  shall 
be  brought  by  habeas  corpus,  and  such  court  or  judge  is 
hereby  required  to  commit  such  person  to  the  same  piison, 
there  to  remain  until  he  shall  conform,  unless  it  shall  be 
shewn  to  such  court  or  judge,  by  the  party  committed,  that 
be  has  fully  answered  all  lawful  questions  put  to  him  by  the 
commissioners :  or  if  such  person  was  committed  for  refus- 
ing to  be  sworn,  or  for  not  signing  his  examination,  unless 
itshali  appear  to  such  court  or  judge  that  he  had  a  sufficient 
jneaion  for  the  same  (6)  ;  provided  alto  that  such  amri  or  Judge  Court  or  judge 
shall,  if  required  thereto  by  the  party  committed,  in,  cote  the  {JJ^JSJif/of 
%hele  of  the  exami^uUion  of  the  party  so  comnUtted,  ^udl  not  the  examiaa- 
hitve  been  ttated  in  the  warrant  of  commitment,  inepect  and  tion. 
temdder  the  v^wle  of  the  examination  qf  eueh  party,  whereof 
any  such  question  was  a  part ;  and  if  it  shall  appear  from  the 
whole  examination  t?iat  the  answer  or  answers  of  the  party  com- 
mitted, is  or  are  satisfactory,  such  court  or  judge  shall  and 
may  order  the  party  so  committed  to  be  discharged,''^lAich, 
B.  L.  190,  191.]  , 

XL.  And  be  it  enacted.  That  in  every  aetim  in  respect  of  ^^^\:S^^} 
any  such  commitment  brought  by  any  batdcrupt  or  other  person  •onmeDt,  the 
committed,  the  court  or  Judge  before  which  or  whom  such  action  court  may  look 
if  tried  shaU,  if  thereto  required  by  the  defendant  or  dtfendants  J}  \^^«  jJ®J«  _ 
in  such  action,  (in  case  the  whole  of  the  examination  qf  the  nation  of  the 
party  so  committed  shall  not  have  been  stated  in  the  warrant  of  party  eom- 
eomatitment),  tiupeet  and  consider  the  whole  of  such  examina-  ^^^^^' 
Km ;  and  ^  upon  such  inspection  and  consideration  it  shall  ap- 
pear  to  such  court  or  Judge,  that  the  party  was  lawfully  com- 
mitted, the  defendant  or  defendants  in  such  action,  shall  have 
the  same  benefit  therefrom,  as  if  the  whole  qfsuch  examination 
had  been  therein  ctate<2.— [Arch.  B.  L.  12, 192.] 

XU.  And  be  it  enacted.   That  no  writ  shall  be  sued  out  J^^^jj*  *®  ^^ 

(a)  By  iec.  100,  all  forfeiture*  are  to  be  divided  amongst  the 
creditors.  (*)  6  0«o.  2,  c.  30,  s.  18. 
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^(^ainst  any      agairut,  nor  copy  of  any  process  served  on  any  eommissioner, 

commiBsioDer  for  any  thing  by  him  done  as  such  commissioner,  unless  notice 

month  after*    *"  writing  of  such  intended  torit  or  process  shall  have  been 

notice  given,     delivered  to  him,  or  left  at  his  usual  place  of  abode  by  the 

attorney  or  agent  for  the  party  intending  to  sue,  or  cause  the 

same  to  be  sued  out  or  served,  at  least  one  calendar  month  be- 

Notice  to  set    fore  the  suing  out  or  serving  the  same ;  and  such  notice  shall 

action*^?'*  ®^  set  forth  the  cause  of  action  which  such  party  has  or  claims  to 

have  against  such  commissioner,  and  on  the  back  of  such  notice 

shall  be  indorsed  the  name  of  such  attorney  or  agent,  together 

with  the  place  of  his  abode,  who  shall  receive  no  more  than 

twenty  shillings  for  preparing  and  serving  such  notice,  [Arch. 

B.  L.  10.] 

l^laintiff  shall       XLII.  And  be  it  enacted,  That  no  such  plaintiff  shall  reco- 

not  recover      ^^^  ^^y  verdict  against  such  commissioner,  in  any  case  where 

unioss  notice  ••  o  y» 

proved,  and  no  '^  action  shall  be  grounded  on  any  act  of  the  defendant  as 

evidence  ehall  commissioner,  unless  it  is  proved  upon  the  trial  of  such  action, 

thi^ff'*"  t^*ta^  *^'  ^^^^  ^^^^^^  ""^^^  gi'f^^n  ^  aforesaid,  but  in  default  thereof, 

tained  in  the     '^^  commissioner  shall  recover  a  verdict  and  costs,  cu  herein- 

notice.  after  mentioned  (a)  ;  and  no  evidence  shall  be  permitted  to  be 

given  by  the  plaintiff  on  the  trial  of  any  such  action  if  any 

cause  of  action,  except  such  as  is  contained  in  the  notice, '— 

[Arch.  B,  L.  11.] 

rj,    jt      f  XLIII.  And  be  it  enacted.  That  every  such  commissioner 

amends  within  ^^^V*  at  any  time  within  one  calendar  month  after  such  notice, 

one  month        tender  amends  to  the  party  complaining,  or  to  his  agent  Or 

and  "^  leaded  in  ^^^"^^  f  "^  if  the  same  is  not  accepted,  may  plead  such  ten- 

'  bar,  &c.  ^^  ''^  ^'*  '^  any  action  brought  against  him,  grounded  on  such 

writ  or  process,  together  with  the  plea  of  not  guilty,  and  any 

other  plea,  with  leave  of  the  court ;  and  if  upon  issue  Joined 

thereon,  the  jury  shall  Jind  the  amends  so  tendered  to  have  been 

sufficient,  they  shall  give  a  verdict  for  the  defendant ;  and  if 

the  plaintiff  shall  become  nonsuit,   or  shall   discontinue  his 

action,  or  if  judgment  shall  be  given  for  such  defendant  upon 

demurrer,  such  commissioner  shall  be  entitled  to  the  like  costs 

as  he  would  have  been  entitled  to  in  case  he  had  pleaded  the 

general  issu^  only  ;  and  if  upon  issue  so  joined,  the  jury  ^11 

find  that  no  amends  were  tendered,  or  that  the  same  were  not 

sufficient,  and  also  against  the  defendant  on  such  other  plea  or 

pleas,  they  shall  give  a  verdict  for  the  plaintiff,  and  such  da- 

mages  as  they  shall  think  proper,  -  which  he  shall  recover  together 

.        4  with  costs  of  suit :  provided  that  if  any  such  commissioner  shall 

be  paid  into      neglect  to  tender  any  amends,  or  shall  have  tendered  insuffiei" 

court  before     cient  amends  before  the  action  brought,  he  may,  by  leave  of  the 

iisue  joined,     court  where  such  action  shall  depend,  at  any  time  before  issue 

joined,  pay  into  court  such  sum  of  money  as  he  shall  think  Jit, 

whereupon  such  proceedings  shall  be  had  in  court  as  in  other 

(a)  By  »ec.  H,  doable  costs. 
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aetinu  where  the  defendant  is  allowed  to  pay  money  into  court* 
-[Arch.B.L.  11.] 

XLIV.  And  be  it  enacted,  Ttutt  every  action  brought  against  Limitation  of 
my  perten  for  any  thing  done  in  pursuance  of  this  act,  shall  **'*<>*»»• 
he  cmmenced  within  three  calendar  numths  next  after  the  fact 
tmmtted;  and  the  defendant  or  defendants  in  su<:h  action 
may  plead  the  general  issue,  and  give  this  act  and  the  special  General  iisue^ 
matter  in  evidence  at  the  trial,  and  that  the  same  was  done  by 
authority  of  this  act ;  a7id  if  it  shall  appear  so  to  have  been 
dme,  or  that  such  action  was  commenced  after  the  time  before 
^tedfor  bringing  the  same,  the  jury  shall  find  for  the  de- 
fendant or  defendants;  and  if  there  be  a  verdict  for  the  de- 
fendant or  defendants',  or  if  the  plaintiff  or  plaintiffs  shall  be 
nonsuited,  or  discontinue  his  or  jtheir  action  or  suit  after  ap- 
pearance thereto,  or  if  upon  demurrer,  judgment  sAaU  be  given 
against  the  plaintiff  or  plaintiffs,  the  defendant  or  defendants 
Ml  recover  double  costs  (a), — [Arch.  B.  L.  11,  15,258,  Double  costs. 
267.] 

XLV.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  Commission- 
coTnmissioners  as  often  as  they  shall  think  fit,  by  writing  *'*  n»*y  ap- 
uuder  their  hands,  to  appoint  one  or  more  person  or  persons  Sees^uiSil^' 
&Q  assignee  or  assignees  of  the  bankrupt's  real  and  per-  others  are 
soaaJ  estate,  or  of  any  part  thereof,  which  assignee  or  as-  ^^^f^  ^^ 
signees  shall  or  may  be  removed  at  the  meeting  of  the  ere-  ''     ****^"* 
ditore  for  the  choice  of  assignees,  if  they  shall  think  fit ;  and 
such  assignee  or  assignees  so  removed  shall  deliyer  up  and 
Assign  all  the  estate  of  the  bankrupt  come  to  his  or  their 
possession  to  the  assignees  so  chosen  as  hereinafter  men- 
tioned, and  all  the  estate  of  the  bankrupt,  which  shall  be  so 
detivered  up  and  assigned,  shall  be  as  effectually  and  legally 
vested  in  the  assignee  so  chosen  as  aforesaid,  as  if  the  first 
^gnment  had  been  made  to  them  by  the  commissioners  ; 
And  if  such  first  assignee  or  assignees  shall  not  within  ten  Penalty  on 
days  after  notice  given  of  the  said  choice  of  assignees,  and  ^'^t »"»«?«« 
of  their  consent  to  accept  such  assignment,  signified  to  the  ing'the  effects 
first  assignee  or  assignees  by  writing  under  their  hands,  to  the  new 
make  such  assignment  and  delivery  as  aforesaid,  every  such  ones,  ^200. 
^gnee  shall  forfeit  two  hundred  pounds  (6). — [Arch.  B. 
L.  69.] 

XLVI.  And  be  it  enacted,  That  at  the  three  several  Debts,  how  to 
meetings  se  appointed  by  the  commissioners  as  aforesaid,  be  proved, 
and  at  every  other  meeting  by  them  appointed  for  proof  of 
debts,  (whereof  and  of  the  purport  whereof,  ten  days  notice 
shall  have  been  given  in  the  London  Gazette'),  every  credi- 
tor of  the  bankrupt  may  prove  his  debt  by  his  own  oath  (c)  ; 

(o)  Instead  of  1  Jac.  1,  c.  15,  marks,  that  requiring  debts  to  be 

■•  16.  proved   by  the   creditor's   own 

(ft)  S  Geo.  2,  e.30,  s.  30.  oath,  is,  "  creation  of  difficulty 

\e)  Mr.  Archbold.  (p.  107.)  re-  in  some  cases :  for  instance,  in 
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By  corpora- 
tiont,  &c. 


By  creditor 
remote  or 
abroad. 


Creditor  may 
be  examined 
upon  oath. 


Bona  fide  cre- 
ditors shall  be 
admitted  to 
prove,  not- 
withstanding 
any  secret  act 
of  bankruptcy. 


Commission- 
ers may  order 
six  months' 
wages  of  ser- 
vants or  clerics 
of  banlcrupt  to 
be  paid. 


Apprentices 
discharged 
from  their 
indentures. 


and  ail  hodHa  pofttic  and  fmbUc  companies  ineorperatad  or 
authorised  to  sue  or  bring  actions,  either  by  charter  or  act  of' 
parliamerU,  may  prove  by  an  agent,  provided  such  agent  shall 
in  his  deposition  swear  that  he  is  such  agent  as  aforesaid,  and 
that  he  is  authorised  to  make  such  proqf;  and  if  any  creditor 
shall  live  remote  from  the  place  of  the  meeting  of  the  com- 
missioners, he  may  prove  by  affidavit,  sworn  before  a  Master 
in  Chancery,  ordinary  or  extraordinary;  or  if  such  creditor 
shall  live  out  of  England,  by  affidavit  sworn  before  a  ma- 
gistrate where  such  creditor  shall  be  residing,  and  attested 
by  a  notary  pubUc,  British  minister  or  consul ;  and  no  creditor 
shall  pay  any  contribution  on  account  of  any  such  debt, 
provided  that  it  shall  be  lawful  for  the  said  commissioners  to  ' 
examine  upon  oath,  either  by  word  of  mouth  or  by  inter- 
rogatories m  writing,  every  person  claiming  to  prove  a  dehl 
under  the  said  oommisnon,  or  to  require  such  further  proof, 
and  to  examine  such  other  persons  in  relation  thereto,  as 
they  shall  think  fit  (a).— [Arch.  B.  L.  107,  109, 119.] 

XLVII.  And  be  it  enacted.  That  every  person  with  whom 
any  bankrupt  shall  have  really  and  bond  fide  contracted  any 
debt  or  demand  before  the  issuing  the  commission  (6)  against 
him,  shall,  notwithstanding  any  prior  act  of  bankruptcy 
committed  by  such  bankrupt,  be  admitted  to  prove  the 
same,  and  be  a  creditor  under  such  commission,  as  if  no 
such  act  of  bankruptcy  had  been  committed,  provided  such 
person  had  not,  at  the  time  the  same  was  contracted,  no- 
tice of  any  act  of  bankruptcy  by  such  bankrupt  committed  (e). 
— ^h.  B.  L.  76.] 

SCLVIII.  And  be  it  enacted.  That  when  any  bankrupt  shall 
have  been  indd/ted,  at  the  time  rf  issuing  the  commission  against 
him,  to  any  servant  or  clerk  of  such  bankrupt,  in  respect  of 
the  wages  or  sfdary  of  such  servant  or  derk,  it  shaU  be  latofvl 
for  the  commissioners,  upon  proof  therecf,  to  order  so  much  as 
shall  be  so  dtie  as  aforesaid,  not  exceeding  six  months*  wages  or 
salary,  to  be  paid  to  such  servant  or  clerk  out  of  the  estate  of 
such  bankrupt;  and  such  servant  or  clerk  shall  be  at  Uberty  to 
prove  under  the  commission  for  any  sum  exceeding  such  last" 
mentioned  amount, — [Arch.  B.  L.  88.] 

XLIX.  And  be  it  enacted,  that  where  any  person  shall  be  an 
apprentice  to  a  bankrupt  at  the  time  of  issuing  of  the  ccmms" 
sioti  against  him,  the  issuing  of  su4:h  commission  shall  be  and 
endure  as  a  complete  discharge  of  the  indenture  or  indentures 


the  great  eoal  and  other  mining 
concerns  in  the  north  and  west 
of  England,  the  agent  is  often 
the  only  person  who  can  con* 
•cientiouBiy  swear  to  the  debt; 
the  proprletorhimself  knows  lit- 
tle, if  any  thing,  about  it." 


(a)  21  Jac.  1,  e.  19.  s.  9,  altered. 

(b)  The  issuing  of  a  commis- 
sion is  the  act  of  delivering  it 
into  the  hands  of  the  messenger. 
Watkins  v.  Maude.  3  Camp.  309. 

(c)  46  Geo.  3,  c  135.  s.  2. 
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vJMy  mA  appttnHf  wm  hmmd  to  nteh  biuUcnifi;  mid  if  Conuniatira- 

th«  Mojf  rfsudi  apprenHee  to  the  bankrupt,  ms  an  appremtieo  p^'n  rencct 
/«,  it  tkail  be  lawfilfor  the  commitsumen,  mponproef  thereof,  of  appr«nac« 
tovr^any  sum  to  be  paid  to  or  for  the  use  rfsuck  opprmUiee  ^^^' 
vkiA  tkeif  shall  think  reasonable,  regard  being  had,  in  estimmt- 
tngmAsim,  to  the  amouni  of  the  sum  es  paid  by  or  on  he- 
hsiftfseeh  appreniiee  to  the  basJtrupt,  and  to  the  tisne  dsming 
vhieks^appreiUiee  shall  hone  resided  with  the  bankruptpre- 
vmu  to  the  issuing  of  the  eamoMsnon, — [Arch.  B.  L.  89.] 

L  And  be  it  enacted.  That  whero  theie  has  been  nmtiial  JJj^JjJ^^**' 
cre<Ut  given  by  tiie  bankrupt  and  any  other  penKiii*  or  ,Q^y  ^  ^i  off, 
wkre  tbeie  are  mutoal  debts  between  Uie  banknq>t  and  notwithatand- 
a^y  other  person,  the  commiaMoneis  shall  state  the  acccwit  |^|  ^f*^^. 
betwees  them,  and  one  debt  or  demand  may  be  set  against  mptcy. 
uotheTi   notwithstanding  any  prior  act   of  bankruptcy 
cominitted  by  such  bankrupt  be£aire  the  credit  given  to  or 
the  debt  oontiacted  by  him,  and  what  shall  a^ear  due  on 
either  side  on  the  balan^^  of  such  account,  and  no  moie 
ihall  be  claimed  or  paid  on  either  side  respectively,  and 
eveiy4ebt  or  demand  hereby  made  provable  ^rainst  the 
^'^  ^  the  bankrupt,  may  also  be  set  off  in  manner 
aioiesaid  against  such  estate;  provided  that  the  peneo 
^^^aioifig  the  benefit  of  such  set-off  had  not,  when  such 
credit  was  given,  notice  of  an  act  of  bankruptcy  by  such 
iMmbapt  committed  (a). — [Arch.  B.  JL  91.] 

.  U.  And  be  it  enacted.  That  any  person  who  shall  have  ^^^^^^' 
given  credit  to  the  bankrupt  upon  valuable  <^on^^«i^fD*  timeofthe 
for  say  money  or  other  matter  or  thing  whatsoever,  which  bankraptcy 
Bl^iiot  have  beeome  pi^ble  when  such  bankrupt  commit-  may^ 
tol  an  act  of  bankruptcy,  and  whether  such  credit  ahaU  SStinJ  rebate 
We  been  given  upon  any  biU,  bond,  note,  or  other  ne-  of  intereit. 
gotiable  security  or  not,  shall  be  entitled  to  prove  such 
debt,  bill,  bond,  note,  or  other  security,  as  if  the  same 
was  payable  presently,  and  receive  dividends  equally  with 
the  other  oediton,  deducting  oolj  thereout  a  rebate  of 
interest  for  what  he  shall  so  receive,  at  the  rate  of  five 
P»  cent,,  to  be  computed  from  the  declaration  of  a  divi- 
dend to  the  time  such  debt  would  have  become  payable 
^econUng  to  the  terms  upon  which  it  was  contracted  (6).-» 

[Areh.  B.  L.  76, 77.]  ,     o     «        ^ 

.  UI.  Andbe  it  enacted.  That  any  pe«an  who  at  the  Sui^^f  j-J,, 
uniiig  the  ccmunission  shall  be  a  surety  or  liable  tor  any  f^,  ^^  ^^^xu 
debt  of  the  bankrupt,  or  bail  for  the  bankrupt,  either  to  the  of  bankrupts 
»H^  or  to  the  action,  if  he  shall  have  paid  the  debt,  or  ^"J/Jj;? * 
>ny  pl|rt  thereof  in  discharge  of  the  whole  debt  (although 

(•)  5  a«o. «,  c.  30,  ».  88  :  and       (h)  2  Geo.  I.e.  31.  8.  1 ;  and 
«  Geo.  3,  c.  135,  s.  3.  4»  Geo.  3,  c,  l«l,  ».  9. 
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Sftid  such         he  may  have  paid  the  same  after  the  commusioii  issned)  if 
ebtB.  the  creditor  shall  have  proved  his  deht  under  the  commis- 

sion, shall  be  entitled  to  stand  in  the  place  of  such  creditor 
as  to  the  dividends  and  all  other  rights  under  the  said 
commission  which  such  creditor  possessed  or  would  be  en- 
titled to  in  respect  of  such  proof ;  or  if  the  creditor  shall 
not  have  proved  under  the  commission,    such  surety  or 
person  liable,  or  bail,  shall  be  entitled  to  prove  his  demand 
in  respect  of  such  payment  as  a  debt  under  the  commission, 
not  disturbing  the  former  dividends,  and  may  receive  divi- 
dends with  the  other  creditors,  although  he  may  have  be- 
come surety  liable  or  bail   as  aforesaid,  after  an  act  of 
bankruptcy  committed  by  such  bankrupt;  provided  that 
such  person  had  not,  when  he  became  such  surety  or  bail, 
or  so  liable  as  aforesaid,  notice  of  any  act  of  bankruptcy  by 
such  bankrupt  committed. — [Arch.  B.  L.  96.] 
Obligee  in  hot-      IIII.  And  be  it  enacted,  That  the  obligee  in  any  bot- 
!®?iT--»i-*"     tomry  or  respondentia  bond,  and  the  assured  in  any  policy 
bonds,  and  ai.  of  rasurance  made  upon  good  and  valuable  consideration, 
sured  in  policy  shall  be  admitted  to  claim,  and  after  the  loss  or  contin- 
admitte?to  ^    gency  shall  have  happened,  to  prove  his  debt  or  demand 
claim ;  and      in  respect  thereof,   and  receive  dividends  with  the  other 
after  loss  to      creditors  as  if  the  loss  or  contingency  had  happened  before 
prove.  ^  issuing  the  commission   against  such  obligor  or  in- 

Perions  effect-  ^^'^^  (^) '  ^^  ^^^  ^^®  person  effecting  any  policy  of  in- 

ing  insurance  surance  upon  ships  or  goods  with  any  person,  as  a  subscriber 

admitted  to      ^f  underwriter,  becoming  bankrupt  shall  be  entitled  to  prove 

prov    018.        ^^y  j^^  ^  which  such  bankrupt  shall  be  liable  in  respect 

of  such  subscription,  although  the  person  so  effecting  such 

policy  was  not  beneficially  interested  in  such  ships  or  goods, 

in  case  the  person  or  persons  so  interested  is  not  or  are  not 

within  the  united  realm  (6).— [Arch.B.L.  105,  107.] 

Annuity  credi-      UV,  And  be  it  enacted.  That  any  annuity  creditor  of 

to*prore*'*^     any  bankrupt,  by  whatever  assurance  the  same  be  secured, 

and  whether  there  were  or  not  any  arrears  of  such  annuity 

due  at  the  bankruptcy,  shall  be  entitled  to  prove  for  the 

value  of  such  annuity,   which  value   the   commissioners 

shall  ascertain  (c),  regard  being  had  to  the  origlTial  price 

given  for  the  taid  annuity,  deducting  therrfrom  such  diminu' 

tien  in  the  value  thereof  at  shall  have  been  caused  by  the  lapu 

of  time  since  the  grant  thereof  to  the  date  of  the  commission. 

—[Arch.  B.  L.  88.] 

Sureties  for  LV.  And  be  it  enacted.  That  it  shall  not  be  lawful  for  any 

payment  of       person  entitled  to  any  annuity  granted  by  any  bankrupt,  to  tue 

«panted*by       ^^  person  who  may  be  collateral  surety  for  the  payment  of  such 

bankrupt,  in     annuity,  until  such  annuitant  shall  have  proved  under  the 

(a)  19  Geo.  %  e.  32,  s.  2.  (b)  49  Geo.  3,  c.  121,  s.  16. 

(c)  Ibid.  i.  17. 
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cemmaian  agqihst  such  bankrupt  for  the  value  of  iuch  annuity,  what  nutnner 

and  for  the  "  payment"  (a)  thereof;  and  if  such  surety  after  ^^  J®"*.*" 

mh  proof  pay  the  amount  proved  as  aforesaid,  he  shall  be  there"  commiMionj 

b^  dittkargedfrom  all  claims  in  respect  of  such  annuity  ;  and 

t^nc&  surety  shall  not  (before  any  payment  of  the  said  an^ 

nutty  tubtequent  to  the  bankruptcy  shall  have  become  due)  pay 

ths  um  so  proved  as  eforesaid,  he  may  bestiedfor  the  accruing 

pei/mettts  of  such  annuity,  until  such  annuitant  shall  have[heer^ 

paid  or  satined  the  amount  so  proved,  with  interest  thereon  at 

thsToU  of  four  per  cent,  per  annum,/rom  the  time  of  notice 

rfsuApnrf,  and  of  the  amount  thereof  being  given  to  such 

surety ;  and  after  such  payment  or  satisfaction,  such  surety 

AaU  stand  in  the  pl€u:e  of  such  annuitant  in  respect  of  su^h 

prof  0$  aforesaid,  to  the  amount  so  paid  or  satisfied  as  afore- 

taid  by  such  surety  ;  and  the  certificate  of  the  bwrkrupt  shall 

be  a  discharge  to  him  from  all  claims  of  sttch  annuitant,  or  of 

«ich  surtty  in  respect  of  such  annuity ;  provided  that  such 

turay  shall  be  entitled  to  credit  in  account  with  such  annui* 

^^  for  any  dividends  received  by  such  annuitant  under  the 

^cmBitoion,  before  such  surety  shall  have  fully  paid  or  satiS' 

^  ths  amount  so  proved  as  aforesaid, — [Arch.  B.  L.  98.] 

^yi  And  he  it  enacted.  That  if  any  bankrupt  shall,  before  Debts  eontiu* 
t^  issuing  of  the  commission,  have  contracted  any  debt  pay-  ir«nt  at  the 
«*^tt|»n  a  contingency  which  shall  not  have  happened  btfore  bankrup^y  to 
Me  issuing  tf  such  commission,  the  person  with  whom  such  be  proveable 
^hasheen  contracted  may,  if  he  think  fit,  apply  to  the  com-  »f^«'"  the  hap- 
^twoners  to  set  a  value  upon  su^h  d^t,  and  the  commissioners  ?ont?ngency. 
«w  her^y  required  to  ascertain  the  value  thereof,  and  to  admit 
f^^  person  to  prove  the  amount  so  ascertained,  and  to  receive 
dvmdmds  therwn  ;  or  if  such  valv£  shall  not  be  so  (ueertained 
^ore  the  contingency  shall  have  happened,  then  such  person 
"wy,  after  such  contingency  shall  have  happened,  prove  in  res- 
pwt  cfsueh  debt,  and  receive  dividend  with  the  other  creditors, 
not  disturbing  any  former  dividends,  provided  such  person  had 
*^f  vfhen  such  debt  was  contracted,  notice  of  any  act  of  bank- 
^ey  by  such  bankrupt  committed. — [Arch.  B.  L.  90.] 

liVn.  And  be  it  enacted.  That  in  all  future  commissions  Interest  on 
agowrt  any  person  or  persons  liable  upon  any  bill  of  exchange  Jotw  and  ^bilU 
'"'^promissory  note,  whereupon  interest  is  not  reserved,  overdue  of  exchange 
ot  the  issuing  the  commission,  the  holder  of  suth  biU  of  exchange  proveable. 
'"'  pnmissory  note  shall  be  entitled  to  prove  for  interest  upon 
the  tame,  to  be  calculated  by  the  commissioners  to  the  date  of  the 
^^"fonission,  at  such  rate  as  is  allowed  by  the  court  of  King's 
^^^h  in  actions  upon  such  bills  or  notes, — [Arch.  B.  L,  83.] 

LVni.  And  be  it  enacted.  That  if  any  plaintiff  in  any  Plaintiff  ob- 
flrtioi?  at  law  or  suit  in  equity,  or  petitioner  in  bankruptcy  or  ^iSt^lc**^* 
lunacy,  shall  have  obtained  any  Judgment,  decree,  or  order         *      '* 

(a)  Should  be  "  ar rears. ** 
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eatitted  to        againtt  any  ptraOH  vtho  shall  thereafter  become  bankruftt  for 
prove  for  any  dtcfrt  or  demand  in  retpect  nf  which  such  plaintiff  or  petir 

coitg,  &c.         tioner  shall  prove  under  the  commission,  such  plaintiff  or  peti-  • 
turner  shall  also  be  entitled  to  prove  for  the  costs  which  he  shall 
have  incurred  in  obtaining  the  same,  although  such  costs  sKall 
not  have  been  taxed  at  the  twne  of  the  "  bankruptcy"  (a)^ — 
[Mr.  Archbold's  remarks  on  this  section,  B.  L.  84.] 
Proving  a  debt     IIX.  And  be  it  enacted,  That  no  creditor  who  has  brought 
under  a  com-    |^Qy  action,  or  instituted  any  suit  against  any  bankrupt,  in 
an"election  not  i^poct  of  a  demand  prior  to  the  bankruptcy,  or  which  might 
to  proceed       have  been  proved  as  a  debt  under  the  commission  against 
ba^kr"^  t^b      ^^^  bankrupt,  shall  prove  a  debt  under  such  commission, 
action?^    ^     ^  ^^^^  ^^7  claim  entered  upon  the  proceedings  under  such 
commission,  without  relinquishing  such  action  or  suit  (6)  ; 
and  in  case  such  bankrupt  dudl  be  in  prison  or  custody  at  the 
suit  of  or  drained  by  such  creditor,  he  shall  not  prove  or  claim 
as  aforesaid,  teithout  giving  a  sufficient  authority  in  writing 
for  the  discharge  of  sucS  bankrupt;  and  the  proving  or 
claiming  a  debt  under  a  commission  by  any  credUtor,  shall 
be  deemed  an  election  by  such  creditor  to  take  the  benefit 
of  sudi  commission,  vnth  respect  to  the  debt  so  {woved 
or  claimed ;   provided  that  such  creditor  shall  not  be  liable 
to  the  payment  to  such  bankrupt,  or  his  assignees,  of  the  costs 
of  such  action  orstutsorelinquidiedbyhim;  and  that  where 
any  such  creditor  shall  have  brought  any  action  or  suit 
against  such  bankrupt,  jointly  with  any  other  person  or  per- 
sons, his  relinquishing  such  action  or  suit  against  the  bank- 
rupt, shall  not  affect  such  action  or  suit  against  such  other 
Creditor  bav-  person  or  persons  (e) :  provided  also,  that  any  creditor  who 
ing  elected  to  f^{/  ^|^  gQ  elected  to  prove  or  ekdm  as  aforesaid,  if  the  com' 
^^^"  "ioio"  «•  o/iartoard.  ^vmeM.  may  ]>4<«1  in  th,  return  as 
alon,  if  it  be     tf  he  had  not  so  elected,  and  in  bailable  actions  shall  be  at 
^^^^e^eded       ^ih^rty  to  arrest  the  defendant  de  novo,  if  he  hasnot  put  in 
restored  to 'bis  ^^  below,  or  perfected  bail  above,  or  if  the  defendant  has  put 
former  rigbta.  in  or  perfected  such  bail,  to  have  recourse 'against  such  bail,  by 
requiring  the  bail  below  to  put  in  and  perfect  bail  above  within 
the  first  eight  days  in  term,  after  notice  ih  the  London 
Graaette  rf  the  superseding  such  commission,  and  by  suing  the 
bail  upon  their  reeognixance,  if  the  condition  thereof  is  broken* 
[Arch.  B.L.  111,  130.] 
Commission-         LX.  And  be  it  enacted.  That  whenever  it  shaU  appear  to 
ers  may  ex-      tbe  tungnees  or  to  two  or  more  creditors,  who  have  each  proved 
Sebtsf  ^^^  ^  debts  to  the  amount  rf  twenty  pounds  or  upwards,  that  any 
debt  proved  under  the  commwrion  is  not  Justly  due  either  in 
whole  or  in  part,  such  assignees  or  creditors  may  make  repre- 
sentation thererfto  the  commissioners;  and  it  Jhall  be  lawful 

(a)   Qtt»r^   "  Time   of   the       (b)  49  Geo.  3,  c.  121,  s.  14. 
proo/f"  (c)  Ibid. 
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far  the  uid  eommistiongn  to  ntMiiiaii  before  tkem  umd  rrMmim 

ufn  oeik  any  perum  who  tball  have  90  proved  at  rfareeaid, 

togetktr  with  any  person  whote  evidence  may  appear  to  the 

eanmoMrt  to  be  material,  either  in  support  rf  or  in  oppoM- 

tmtoettji  tuch  debt ;  and  if  ike  mid  commimonmtt  upon  the 

tndaee given  on  both  ndet,  or  (if  the  pereen toho  thaU  haieeto 

pmdu  rforesaid  shaU  not  attend  to  lit  examined,  having  been 

faadiUy  summoned,  or  notice  havii^  been  left  at  his  last  place 

fif  abode)  upon  the  evidence  adduced  by  such  assignees  or  credi- 

tart  as  foresaid,  shall  be  rf  opinion  that  such  debt  is  not  due 

eiher  vhoUy  or  in  part,  the  said  commisnoners  t^all  be  at  (t- 

b^  to  expunge  the  same,  either  wholly  or  in  part,  from  the 

proceeding :  provided,  that  such  assignees  or  creditors  requtring  Persons  re- 

lite&  hmestigation  shall,  brfore  it  is  instituted,  sign  an  under'  quiring  inres- 

tekkg  to  be  fled  wUh  the  proceedings,  to  pay  such  cosU  as  the  ^Ifn"  ndertikl 

conmaioners  Aall  a^udge  to  the  creditor  who  has  proved  such  ing  for  costs. 

debt  as  aforesaid,  such  costs  to  be  recovered  by  petition :  pro- 

vided  also,  that  such  assignees  or  creditors  may  apply  in  the  ^^^^^f!f}^^ 

fnt  iestance  by  petition  to  the  Lord  Chancellor,  or  that  ei-  reserved?" 

ther  party  may  petition  against  the  determination  rf  the  com- 

«wi«Mr«^[Arch.  B.  L.  114;  ii.  107.] 

ySL  And  be  it  enacted.  That  at  the  second  meeting  ap-  Choice  of  as- 
poiotedby  the  comniissioDera  as  aforesaid*  or  any  aelfoum-  "**"•••  *{.•*' 
mentthererf,  assignees(a;  of  the  bankrupt's  estate  and  ef-  **"*  me«t»n«. 
fects  shall  be  chosen  3  and  all  creditors  who  have  proved  How  chosen, 
debts  under  the  commission  to  the  amount  of  ten  pounds 
and  upwards  shall  be  entitled  to  vote  in  such  choice ;  and 
also  any  person  authorized  by  letter  of  attorney  from  any 
snch  cr^itor  or  creditors,  upon  proof  of  the  execution  thereof, 
eitber  by  affidavit  sworn  before  a  roaster  in  chancery,  or- 
^uiaiy  or  eztraordinaiy,  or  by  oath  before  the  commissioners 
nva  voce,  and  in  ease  of  creditors  residing  out  o^  England,  by 
oath  h^ore  a  magistrate  where  the  party  shall  be  residing, 
^y  attested  by  a  notary  public,  British  minuter  or  consul, 
and  the  choice  shall  be  made  by  thd  major  part  in  value  of 
the  creditors  so  entitled  to  vote  (b) :  provided  that  the  com'  Commission - 
miioners  shall  have  power  to  r^ect  any  person  so  chosen  who  J"  ™*JJ^*°* 
shall  appear  to  them  unfit  to  be  such  assignee  as  rforesaid,  and  chosen  as 
vpon  such  refection  a  riew  choice  rf  another  assignee  or  assignees  unfit. 
<^/  he  made  as  rforesaid, — [Arch.  B.  L.  116.] 

LXU.  And  be  it  enacted,  That  in  all  commissions  against  Joint  creditor 
one  or  more  of  the  partners  of  a  firm,  any  creditor  to  whom  !jJ*^*J*J„*|er 
the  bankrupt  or  bankrvypts  is  or  are  indebted,  jointly  with  separate  com- 
the  other  partner  or  partners  of  the  said  firm,  or  any  of  mission,  for 
them,  shall  be  entiUed  to  prove  his  debt  under  such  com-  *^oti5S'iS*the** 
mission  for  the  purpose  only  of  voting  in  the  choice  of  as- 

(»)  One  assignee  may  be  cho-       (6)  5  Geo.  2,  c.  30,  s.  26. 
sen.— See  sec.  135. 
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signees  under  such  commission,  or  of  asseutiiig  to  or  dis- 
senting from  the  certificate  of  such  bankrupt  or  bankrupts, 
or  of  either  of  such  purposes ;  but  such  creditor  shall  not  re* 
ceive  any  dividend  out  of  the  separate  estate  of  the  bank- 
rupt or  bankrupts  until  all  the  separate  creditors  shall  have 
received  the  full  amount  of  their  respective  debts  (a),  unless 
tuck  creditor  shall  be  a  petitionii^  creditor  in  a  commission 
agaifut  one  member  qfajirm. — [Arch.  B.  L.  287,  290,  295.] 

LXIII.  And  be  it  enacted,  That  the  commissioners  shall 
assign  to  the  assignees,  for  the  benefit  of  the  creditors  of  the 
bankrupt,  all  the  present  and  future  personal  estate  of  such 
bankrupt  wheresoever  the  same  may  be  found  or  known,  and 
all  property  which  he  may  purchase,  or  which  may  revert, 
descend,  be  devised  or  bequeathed,  or  come  to  him,  before 
he  shall  have  obtained  his  certificate;  and  the  commissioners 
shall  also  assign  as  aforesaid  all  debts  due  or  to  be  due  to  the 
bankrupt  wheresoever  the  same  may  be  found  or  known,  and 
such  assignment  shall  vest  the  property,  right,  and  interest 
in  such  debts  in  such  assignees,  as  fully  as  if  the  assurance 
whereby  they  are  secured  had  been  made  to  such  assignees ; 
and  after  such  assignment,  neither  the  bankrupt  nor  any 
person  claiming  through  or  under  him  shall  have  power  to 
recover  the  same,  nor  to  make  any  release  or  dischai^ 
thereof,  neither  shall  the  same  be  attached  as  the  debt  of 
the  bankrupt  by  any  person  according  to  the  custom  of  the 
city  of  London  or  otherwise,  but  such  assignees  shall  have 
like  remedy  to  recover  the  same  in  their  own  names  as 
the  bankrupt  himself  might  have  had  if  he  had  not  been  ad- 
judged bankrupt  (6)— [Arch.  B.  L.  133,  134,  166.] 

LXIV.  And  be  it  enacted.  That  the  commissioners  shall, 
by  deed  indented  and  enrolled  in  any  of  his  majesty's  courts 
of  record,  convey  to  the  said  assignees,  for  the  benefit  of 
the  creditors  as  aforesaid,  all  lands,  tenements,  and  heredi- 
taments, except  copy  or  cusiomaryhold,  in  England,  Scotland, 
Ireland,  or  in  any  of  the  dominions,  plantations,  or  colonies 
belonging  to  his  majesty,  to  which  any  bankrupt  is  entitled, 
and  all  interest  to  which  such  bankrupt  is  entitled  in  any  of 
such  lands,  tenements,  or  hereditaments,  and  of  which  he 
might,  according  to  the  laws  of  the  several  countries  domi' 
nions,  plantations,  or  colonies,  have  disposed,  and  all  such 
lands,  tenements,  and  hereditaments,  as  he  shall  purchase, 
or  shall  descend,  be  devised,  revert  to,  or  come  to  such 
bankrupt  before  he  shall  have  obtained  his  certificate,  and 
all  deeds,  papers  and  writings  respecting  the  same  and  every 
such  deed  shall  be  valid  against  the  bankrupt,  and  against 


(a)  Instead  of  3  Geo.  4,  c.  31,    132, pM/,  ffives  the  power  of  re- 
«.  10.  covering  debts  to  the  bankrupt 

(d)  I  Jac.  1.  e.  15,  s.  13.    Sec.    in  cases  of  surplus. 
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all  persons  daiming  under  him  (a) :  Ptmnded,  that  wh€r§  Proviso  as  to 
aeeor^itg  to  the  laws  of  any  such  plantation  or  colony,  wueh  registration  of 
deed  wnld  require  registration,  enrolment,  or  recording  the  coUhSJ  pro-**' 
tam^uU  be  so  registered,  enroled,  or  recorded,  according  to  perty. 
ikelawiof  such  plantation  or  colony,  and  no  such  deed  shall 
imtidaU  the  title  of  any  purchaser  for  valuable  consideration 
prior  t9  such  registration,  enrolment,  or  recording,  without 
notice  that  the  commission  has  issued, — [Arch.  B.  L.  124, 
166.] 

LXV,  And  be  it  enacted,  That  the  commissioners  shall,  Commission- 
by  deed  indented  and  enrolled  as  aforesaid,  make  sale  for  !2o"f  heredi- 
the  beofit  of  the  creditors  as  aforesaid,  of  any  lands,  tene-  taments 
mentsand  hereditaments,  situate  either  in  England  or  Ireland,  whereof  the 
whereof  the  bankrupt  is  seised  of  any  estate  tail  in  posses-  Jj^^^^iiy 
sioQ,  reversion,  or  remainder,  and  whereof  no  reversion  or  estate  tail,  &c« 
remainder  is  in  the  crown,  the  gift  or  provision  of  the  crown, 
and  ereiy  such  deed  shall  be  good  against  the  said  bankrupt 
and  the  issue  of  his  body,  and  against  all  persons  claiming 
under  him,  after  he  became  bankrupt,  and  against  all  per- 
sons whmn  the  said  bankrupt,  by  fine,  common  recovery,  or 
*ny  other  means  might  cut  off  or  debar  from  any  remainder,. 
reveraoD,  or  other  interest,  in  or  out  of  any  of  the  said 
Us,  tenements,  and  hereditaments  (6). — [Arch.  B.  L. 
i25,  166.] 

Wfl.  And  be  it  enacted,  that  the   Lord  Chancellor  Lord  Chan- 
nay,  upon  petition,  order  any  conveyance   or  assignment,  ccUor  may  va- 
either  of  the  real  or  personal  estate  of  the  bankrupt,  made  "yinJ^was- 
ei&er  to  assignees  appointed  by  the  commissioners,  or  cho-  signment,  and 
sen  by  the  creditors,  and  any  enrolment  thereof,  to  be  va-  direct  new. 
cated,  provided  that  no  title  of  any  purchaser  under  any 
conveyance  prior  to  such  order  be  thereby  afiected,  and  that 
no  estate  previously  barred  be  thereby  revived ;   and  the 
I^rd  Chancellor  may  order  the  commissioners  to  execute  a 
new  ass^ment  or  assignments  of  the  debts  and  effects  un- 
received  and  not  disposed  of  by  the  then  assignee  or  assig- 
nees to  any  other  person  or  persons  to  be  chosen  by  the  cre- 
ditors as  aforesaid,  or  to  execute  a  new  conveyance  of  the 
real  estate  unsold,  or  not  conveyed  to  such  person  or  per- 
sons, and  in   such  manner  as  the  Lord  Chancellor  shall 
direct ;  and  if  such  new  assignment  shall  be  ordered,  the  Order  for  new 
debts  and  personal  estate  of  the  bankrupt  shall  be  thereby  assignment  to 
'wted  in  such  new  assignees,  and  it  shall  be  lawful  for  them  JJJal  ert^a*te  In 
to  sue  for  the  same  (c),  and  to  discharge  any  action  or  suit,  the  new  as- 
or  to  give  any  acquittance  for  such  debu,  as  effectually  as  siguees. 

'Eliz.  C.7.  s.  11.  renders  it  unnecessary,  in  an 

Jac.  1,  c.  19,  s.  12.  action  for  the  money,  to  give  the 

a  debtor  to  a  banlcrupt's  usual  proofs  in  support  of  the 

M»te,  when  applied  to,  says,  **  I  commission.     Pope  v.  Monk,  3 

^Tl  call  and   pay  the  money,"  Carring.  and  Payne's  N.  P.  R. 

•ach  promise  is  an  admission  of  Hi.    See  id.  301  ;  &  2  Dow.  & 

»c  right  of  the  Msignee,  and  Ryl.  310. 


(a)13E 
(*)  21  J, 
(Olfai 
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the  former  aasignees  might  have  done ;  and  the  commwnoQ- 
en  shall,  in  the  two  Lmdon  Gazettes  next  after  the  re- 
moval of  such  assignee  or  assignees,  and  such  new  appoint- 
ment as  aforesaid,  cause  advertisements  to  be  inserted  giv- 
ing notice  of  such  removal  and  appointment,  and  directing 
persons  indebted  to  the  bankrupt's  estate  not  to  pay  any 
N«w  convey-    debt  to  the  assignee  or  assignees  so  removed  ;  and  if  such 
ance  of  real     new  conveyance  as  aforesaid  shall  be  ordered  as  aforesaid, 
without  any      **  '^*^  ^  'nlid  without  any  conveyance  from  any  former 
conveyance      assignee  or  assignees,  or  his  or  their  heirs  or  assigns,  prpvi- 
from  the  for-    ded  that  the  order  so  made  for  vacating  any  bargain  and 
mev  assignees.  ^^  ^  enrolled ;  and  any  bargain  and  sale  to  be  executed 
in  pursuance  thereof  shall  be  enrolled  in  the  same  court  as 
the  first  bargain  and  sale  of  the  same  estate  was  enioUed. 
(o).     [Arch.  B.  L.  1 19,  122.1 
Suits  not  to  be      LXVII.  And  be  it  enacted.  That  vaihrntver  an  aetigMeJiaU 
H^^th^  ^y  _      die,  or  a  new  attignee  or  attigneee  shall  be  chosen  as  aforesaid, 
moval  of  as-      ^^  action  at  law  or  suit  in  equity  shall  be  therdfy  abated,  but 
signees.  the  court  in  which  any  action  or  suit  is  depending  »My,  upon 

the  sugg^ion  of  such  death  or  renuwal  and  new  choice,  aUow 
the  name  of  the  surviving  or  new  assignee  (b)  or  assignees  to  be 
suhstituted  in  the  place  of  the  former  ;  and  such  action  or  suit 
^U  be  prosecuted  in  the  name  or  names  of  the  send  surviving 
or  new  assignee  or  assignees,  in  the  same  manner  as  ^  ho  or 
they  had  originally  commenced  the  same, — [Arch«  B.L  272.] 
Commission-         LXVIII.  And  be  it  enacted.  That  the  commissioners  shtM 
ers  may  make   have  power,  by  deed  indented  and  enrolled  in  any  of  his  rn^es* 
hold  *lands 'for  *y'«  «^'**  ^f  ^«cord,  to  make  sale,  for  the  benefit  of  the  eredi- 
the  benefit  of    tors,  of  any  copyhold  or  customaryhold  lands,  or  of  any  inte» 
creditors.  ygjf  to  which  any  bankrupt  is  entitled  therein,  and  thereby  to 

entitle  or  authorise  any  person  or  persons  on  their  behalf  to  jur- 
render  the  same  for  the  purple  of  any  purchaser  or  purchasers 
being  admitted  thereto* — [Arch.  B.  £.  126.] 
Vendees  of  lAIX.  And  be  it  enacted.  That  every  person,  to  whom 

copyhold  lands  any  sale  of  copyhold  or  customary  lands  or  tenements  shall 
poundTith      ^  ™***®  ^Y  ***®  commissioners,  shall,  before  he  enter  into 
the  lord  for      or  take  any  profit  of  the  same,  agree  and  compound  with 
their  fines.       fi^^  \qj^  of  ^^  manors  of  whom  the  same  shall  be  holden, 
for  fines,  dues,  and  other  services  as  theretofore  have  been 
usually  paid  for  the  same,  and  thereupon  the  saidloids  shall, 
at  the  next  or  any  subsequent  court  to  be  holden  for  the  said 
manors,  grant  unto  such  vendee,  upon  request,  the  said  copy 
or  customary  lands  or  tenements  for  such  estate  or  interest 
as  shall  have  been  so  sold  to  him  as  aforesaid,  reserving  the 
ancient  rents,  customs,  and  services,  and  shall  admit  him 
tenant  of  the  same  (c).     [Arch.  B.  L.  126.] 

(a)  5  Geo.  2,  e.30,s.  66;  and  act  under  this   statute,  except 

3  Geo.  4,  c.  81,  8.  5.  where  only  one  has  been  chosen. 

(6)  This  is  the  only  case  where  (c)  13  Klii.  c.  7,  s.  3. 
one  ;as»ignee  is  empowered  to 
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LXX.  And  be  it  enacted.  That  if  any  Ininknint  shall  hare  Conditional  ••- 
gnnted,  conveyed,  assured,  or  pledged  any  real  or  personal  tates  granted 
cstnte,  or  deposited  any  deeds,  snch  grant,  conveyance,  as-  ™t*JiJj^" 
raruee,  pledge,  or  deposit  being  upon  condition  or  power  of  redeemed. 
Rdenption  at  a  iiiture  day,  by  payment  of  money  or  other- 
vise,  die  assignees  may,  before  the  time  of  the  performance 
of  sod  condition^  make  tender  or  payment  of  money,  or 
other  performance,  according  to  such  condition,  as  folly  as 
the  bankrupt  might  have  done,  and  after  such  tender,  pay- 
nwnt,  or  performance,  may  sell  and  dispose  of  such  real  or 
petEonal  estate  for  the  benefit  of  the  creditors  as  aforesaid  (a). 
-[Areh.B.L.  129.] 

LXXI.  And  be  it  enacted.  That  if  any  real  or  personal  Commisaion- 
ttUte  or  debts  of  any  bankrupt  be  extended  after  he  shall  gJJJf'^ijJ J*th^ 
^ve  become  bankrupt,  by  any  person,  under  pretence  of  bankrupt  by 
bis  beiog  an  accountant  of  or  debtor  to  the  king,  the  com-  fraud  malces 
oiiojooen  may  examine  upon  oath,  whether  the  said  debt  ^^"^"|lf  |Vo 
was  doe  to  sudi  debtor  or  accountant  upon  any  contract  ori-  the  Icing, 
ginally  made  between  such  accountant  and  the  bankrupt, 
^  if  such  contract  was  originally  made  with  any  other 
penoAthan  the  said  debtor  or  accountant,  or  in  trust  for  any 
o&er  pen»n  or  persons,  the  commissioners  may  sell  and  dis- 
jMW  rfsach  real  and  personal  estate  or  debts  for  the  benefit 
of  the  creditors  under  the  commission,  and  such  sale  shall  be 
y^d  against  the  said  extent,  and  all  persons  claiming  under 
it;  and  any  person  to  whom  the  said  real  and  personal 
estate  or  debts  shall  be  bargained,  sold,  granted,  or  assigned 
by  the  oonmussioners,  shall  have  and  may  recover  the  same 
>gainst  any  person  who  shall  detain  the  same  (6). — [Arch. 
B.L.174.] 

LXXn.  And  be  it  enacted.  That  if  any  bankrupt,  at  the  Goodg  in  the 
tnne  he  becomes  bankrupt,  shall,  by  the  consent  and  permis-  J^JJ"  ,  J-s- 
sion  of  Ae  true  owner  thereof,  have  in  his  possession,  order,  position  of  the 
or  di^osition  any  goods  or  chattels,  whereof  he  was  reputed  °*°^f  P*;?**^ 
owner  (c),  or  whereof  he  had  taken  upon  hina  the  sale,  al-  tWcoS- 
teiation,  or  disposition  as  ovmer,  the  commissioners  shall  sioners. 
Have  power  to  sell  and  dispose  of  the  same  for  the  benefit  of 
the  creditors  under  the  commission  (d) :  provided  that  nothing  Proviso  for 
herein  contained  shall  invalidate  or  affect  any  transfer  or  as-  J®**|5J"*°j|J  ®' 
ngwnent  of  any  ship  or  vessel,  or  any  share  thereof,  made  «*  «  4  q.  4,  c.  41. 
tecuntyfor  any  debt  or  debU,  either  by  way  of  mortgage  or 
«AgnauiU,  duiy  registered  according  to  the  provisions  rf  an 
act  of  parliament  made  in  the  fourth  year  of  his  present  ma- 
My*  intitided.  An  Act  for  the  registering  of  Vessels* — 
(Arch.  B.L.  137.] 

IXXm.  And  be  it  enacted,  That  if  any  bankrupt,  being  Bankrupt 

(«>  M  Jae.  1.  e.  19. 1. 13.  (e)  See  6  Dowl.  ft  Byl.  i40« 

(»)  n  Jac.  1.  e.  19,  •.  10.  (d)  SI  Jac.  I.  c.  19,  s.  11. 
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conveying  liis 
lands  or  goods 
to  others,  or 
delivering 
securities  or 
transferring 
debts  into 
other  names, 
void. 


Distress  not  to 
be  available 
for  more  than 
one  year's  rent 
due ;  the  land- 
lord to  prove 
for  the  residue. 


Bankrupts 
entitled  to 
leases,  or 
agreements  for 
leases,  when 
not  liable  for 
rent  or  cove- 
nants. 


If  assignees 
decline  to  de- 
termine whe- 
ther they  will 
accept  the 
lease,  the 
lessor  may 
petition. 


at  the  time  insolvent,  shall  (upon  the  maniage  of  any  of  his 
children,  or  for  some  valuable  consideration),  have  conveyed, 
assigned,  or  transferred  to  any  of  his  children,  or  any  other 
person,  any  hereditaments,  offices,  fees,  annuities,  leases, 
goods,  or  chattels,  or  have  delivered  or  made  over  to  any 
such  pei-son  any  bills,  bonds,  notes,  or  other  securities,  or 
have  transferred  his  debts  to  any  other  person  or  persons,  or 
into  any  other  person's  name,  the  commissioners  shall  have 
power  to  sell  and  dispose  of  the  same  as  aforesaid ;  and  eyery 
such  sale  shall  be  valid  against  the  bankrupt,  and  such  chil- 
dren and  persons  as  aforesaid,  and  against  all  persons  claim- 
ing under  him  (a). — [Arch.  B.  L.  1 60.] 

LXXIV.  And  be  it  enacted.  That  no  distress  for  rent 
made  and  levied  after  an  act  of  bankruptcy  upon  the  goods 
or  effects  of  any  bankrupt  (whether  before  or  after  the  issu- 
ing of  the  commission),  shall  be  available  for  more  than  one 
year's  rent,  accrued  prior  to  the  date  of  the  commission  (11), 
but  the  landlord  or  party  to  whom  the  rent  shall  be  due, 
shall  be  allowed  to  come  in  as  a  creditor  under  the  commis- 
sion for  the  overplus  of  the  rent  due,  and  for  which  the  dis- 
tress shall  not  be  available. — [Arch.  B.  L.  87.] 

LXXV.  And  be  it  enacted.  That  any  bankrupt  entitled 
to  any  lease  or  agreement  for  a  lease,  if  the  assignees  ac- 
cept the  same,  shall  not  be  liable  to  pay  any  rent  accruing 
after  the  date  of  the  commission,  or  to  be  sued  in  respect  of 
any  subsequent  non-observance  or  non- performance  of  the 
conditions,  covenants,  or  agreements  therein  contained ; 
and  if  the  assignees  decline  the  same,  shall  not  be  liable  as 
aforesaid,  in  case  he  deliver  up  such  lease  or  agreement  to  the 
lessor  or  such  pei'son  agreeing  to  grant  a  lease,  within  fourteen 
days  after  he  shall  have  had  notice  that  the -assignees  shall  have 
declined  as  aforesaid ;  and  if  the  assignees  shall  not  (upon 
being  thereto  required)  elect  whether  they  will  accept  or 
decline  such  lease  or  agreement  for  a  lease,  the  lessor  or 
person  so  agreeing  as  aforesaid,  or  any  person  entitled  un- 
der such  lessor  or  person  so  agreeing  shall  be  entitled  to 
apply  by  petition  to  the  Lord  Chancellor,  who  may  order 
them  so  to  elect  and  to  deliver  up  such  lease  or  agreement, 
in  case  they  shall  decline  the  same,  and  the  possession  of  the 
premises,  or  may  make  such  other  order  therein  as  he  shall 
think  fit  (c).— [Arch.  B.L.  127.] 

(a)  l.Jac.  I.e.  15,  s.  5. 

(b)  B  ut  he  cannot  distrain  and 
prove  for  the  same  rent.  Ejf.  p 
Orove,  1  Atk.  103.  If  the  tenant 
pay  the  rent  to  the  landlord,  who 
is  about  to  distrain,  even  after 
an  act  of  bankruptcy,  the  pay- 
ment wilt  be  good,  and  catinot  be 
impeached  by  the  assignees.  5 
£8p..200. 


1.19, 


Similar  to  49  Geo.  3,  c.  121, 
s.  IV,  and  washolden  not  to  ex- 
tend to  a  parol  agreement  for  a 
lease.  Exp.  Sutton,  2  Rose,  86; 
and  to  be  confined  to  cases  be- 
tween lessor  and  lessee,  or  their 
respective  assignees,  and  not  to 
extend  to  cases  between  a  lessee 
and  his  assignee  of  a  lease.  3  B. 
&  A.  521. 
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LXXVI.  And  be  it  enacted,  That  if  any  bankrupt  shall  Vendor  of  any 
fc«w  entered  into  any  agreement  for  the  purchase  of  an  estate  ««tate  in  lands 
or  wterett  in  land,  the  vendor  thereof,  or  any  person  claiming  Ji*f jr^^J  to 
under  kim,  if  the  assignees  of  such  bankrupt  shall  not  (upon  elect  whether 
bmg  thereto  required)  elect  whether  they  wiU  abide  by  and  ex-  JJ^^Y  willahide 
wute  meh  agreement,  or  abandon  the  same,  shall  be  entitled  to  t^e  affreemeut 
apply  by  petition  to   the  Lord  Chancellor,  who  may  thereupon 
order  thm  to  deliver  up  the  said  agreement,  and  the  possession 
cf  the  premises,  to  the  vendor  or  person  claiming  under  him,  or 
nay  make  stteh  other  order  therein  as  he  shall  think  ft,'— .{^Arch, 
B.  L  136.] 

LXXVII.  And  be  it  enacted,  That  all  powers  vested  in  Assignees  may 
any  bankrupt  which  he  might  legally  execute  for  his  own  execute 
benefit  (except  the  right  of  nomination  to  any  vacant  eccle-  Sariy've»te?[a 
siastical  beniefice)  may  be  executed  by  the  assignees  for  the  bankrupts, 
benefit  of  the  creditors,  in  such  manner  as  the  bankrupt 
vaght  have  executed  the  same  (a), — [Arch.  B.  L.  132.] 

LXXVIII.  And  be  it  enacted.  That  it  shall  be  lawful  Tor  Lord  Chan cel- 
the  Lord  Chancellor  upon  the  petition  of  the  assignees  or  of  lor  may  order 
any  purchaser  from  them,  of  any  part  of  the  bankrupt's  es-  fo^^^^l^L. 
tate,  if  tuch  bankrupt  shall  not  try  the  validity  of  the  com-  ances. 
nitaon,  or  if  there  shall  have  been  a  verdict  at  law  est{d}lish- 
ing  its  validity  (6),  to  order  the  bankrupt  to  join  in  any 
conveyance  of  such  estate,  or  any  part  thereof ;  and  if  he 
•bail  not  execute  such  conveyance  within  the  time  directed 
by  the  order,  such  bankrupt  and  all  persons  claiming  under 
bim  shall  be  stopped  from  objecting  to  the  validity  of  such 
conveyance  ;  and  all  estate,  right,  or  title  which  such  bank- 
nipt  had  therein,  shall  be  as  effectually  barred  by  such  order 
as  if  such  conveyance  had  been  executed  by  him.— [Arch. 
B.K.178,  274.] 

LXXIX.  And  be  it  enacted.  That  if  any  bankrupt  shall  Where  trustee 
« trusUe  be  seised,  possessed  of,  or  entitled  to,  either  alone  or  rup??h;f chSnl 
jointly,  any  real  or  personal  estate,  or  any  interest  secured  c(>ilor  may 
vpon  or  arising  out  of  the  same,  or  shall  have  standing  in  his  order  convey, 
name  as  trustee,  either  alone  or  jointly,  any  government  J,"  nUg*\her 
stock,  funds,  or  annuities,  or  any  of  the  stock  of  any  public  trustees. 
company,  either  in  England,  Scotland,  or  Ireland,  it  shall  be 
lawifnl  for  the  Lord  Chancellor,  on  the  petition  of  the  person 
or  persons  entitled  in  possession  to  the  receipt  of  the  rents, 
issues,  and  profits,  dividends,  interest,  or  produce  thereof, 
on  due  notice  given  to  all  other  persons  (if  any)  interested 
therein,  to  order  the  assignees,  and  all  persons  whose  actor 
consent  thereto  is  necessary,  to  convey,  assign,  or  transfer 
the  said  estate,  interest,  stock,  funds,  or  annuities  to  such 

(a)  3  Geo.  4,  c.  81,  s.  3.  obtained  his  certificate. "—See  3 

\b)  Instead  of  **  at  the  time  of    Geo.  4.  c.  31,  s.  4. 
tlie  allowance  of,  or  after  he  has 


lii 
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Where  bank> 
rupt  benefi- 
cially entitled 
to  stock. 


ConTeyances, 
contracts, 
executions, 
and  attach, 
ments,  made 
or  levied  with- 
out notice,  &c. 
two  months 
before  the 
commission, 
valid. 


Where  a  com- 
mission has 
issued  within 
the  two 
months  which 
Is  afterwards 
superseded, 
the  two 
months  shall 
be  reckoned 
from  the  is- 
suing of  it. 

Payments 
made  by  and 
to  bankrupt 
without  no- 
tice, &c.  va- 


penon  or  persons  as  the  Lord  Chaneellor  shall  think  fit,  upon 
the  same  trusts  as  the  said  e$tat$,  tnterett,  stock,  funds,  or 
annuities  were  subject  to  before  the  bankruptcy,  or  sudi  of 
them  as  shall  be  then  subsisting  and  capable  of  taking  ef- 
fect ;  and  also  to  receive  and  pay  over  the  rents,  issues,  and 
profits,  dividends,  interest,  or  produce  thereof,  as  the  Lord 
Chancellor  shall  direct  (aj..^[Arch.  B.  L.  167.] 

LXXX.  And  be  it  enacted.  That  if  any  such  bankrupt 
shall  have  any  government  stock,  funds,  or  annuities,  or  any 
(f  the  stock  of  any  public  company  ,<tt^  in  England,  Scot- 
land or  Ireland,  standing  in  his  name  in  his  own  right,  it 
shall  be  lawful  for  the  commissioners,  by  writing  under 
their  hands,  to  order  all  persons  whose  act  or  consent  b 
thereto  necessary,  to  transfer  the  same  into  the  name  of  the 
assignees,  and  to  pay  all  dividends  upon  the  same  to  such 
assignees ;  and  all  such  persons  whose  act  or  consent  is  so 
necessary  as  aforesaid  are  hereby  indemnified  for  all  things 
done  or  permitted  pursuant  to  such  order  (6). — [Arch.B*L. 
165.] 

LXXXI.  And  be  it  enacted.  That  all  conveyances  by,  and 
all  contracts  and  other  dealings  and  transactions  by  and 
with  any  bankrupt,  hand  Jide  made  and  entered  into  more 
than  two  calendar  months  before  the  date  and  issuing  of  the 
commission  against  him,  and  all  executions  and  attachments 
against  the  lands  and  tenements  or  goods  and  chattels  of  such 
bankrupt,  bona  fide  executed  or  levied  more  than  two  calen- 
dar months  before  the  issuing  of  such  commission,  shall  be 
valid,  notwithstanding  any  prior  act  of  bankruptcy  by  him 
committed  ;  provided  the  person  or  persons  so  dealing  widi 
such  bankrupt,  or  at  whose  suit  or  on  whose  account  such 
execution  and  attachment  shall  have  issued,  had  not  at  the 
time  of  such  conveyance,  contract,  dealing,  or  transaction, 
or  at  the  time  of  executing  or  levying  such  execution  or  at- 
tachment, notice  of  any  prior  act  of  bankruptcy  by  him  com- 
mitted (e) :  provided  alto,  that  vhere  a  commimon  has  been 
supenrseded,  if  any  olher  cammistum  shall  issue  against 
any  person  or  persons  comprised  in  suchjirst  commission,  within 
two  calendar  months  next  after  it  shaU  Aom  Amis  superseded, 
no  such  conveyance,  eontrtut,  deaUug,  or  transaction,  csanttHm 
or  atiashmmit,  shall  be  valid,  unlem  made,  entered  hUo,  cx«- 
ctUed,  or  levied  more  than  two  calendar  months  before  istwimg 
the  first  commission, — [Arch.  B.  L.  172.] 

LXXXII.  And  be  it  enacted.  That  all  nayments  iMlly 
and  bond  fide  made,  or  which  shall  hereafter  be  auideby  any 
bankrupt,  or  by  siny  person  on  his  behalf,  before  the  date 
and  issuing  of  the  commission  against  such  bankrupt^  to  any 


(a)  36Geo.3,e,80,s.  1. 

(b)  Id.  s.  S  and  3. 


(e)  46  Oeo,  3,  e.  1S6,  i.  1 3  and 
4»  Geo.  3,  t.  ISl,  s.  8. 
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credittr  of  mdi  bankrupt  (such  payment  not  being  a  franda-  ltd.  notwitli- 

knt  preference  of  anch  crcMiitor),  shall  be  deemed  valid,  not-  •taading  «et 

vitbteiding  any  prior  act  of  bankruptcy  by  snch  bankrapt  <»'^«»bup<«T. 

connitted ;  and  ail  payments  really  and  bmtdjidg  made,  or 

wliich  ihill  hereafter  be  made  to  any  bankrupt  before  the 

due  lad  issaing  of  the  commission  against  such  bankrapt, 

dbll  be  deemed  valid,  notwithstanding  any  prior  act  of 

iuibtplcyby  anch  bankrapt  committed ;  and  such  creditor 

tfaaO  not  be  liable  to  refund  the  same  to  the  assignees  of 

ladi  btnkrapt,  provided  the  peison  so  dealing  with  the  said 

tMokrapt  had  not,  at  the  time  of  such  payment  by  or  to 

rach  bankrapt,  notice  of  any  act  of  bankraptcy  by  such 

btnknpt  committed  (a)« — [Arch.  B.  L.  175.] 

ULXXm.  And  be  U  OHieUd,  7%at  tA«  usmm^  ^  a  cost- ^^»t  shall  be 
"WMsaWtt  be  deemed  wtiee  of  a  prior  act  <f  ftonAruptey  OfZt^^^^^^ 
fiaettf  benkntptcy  had  been  aetuaUy  committed  before  the 
MK^  (48  coHMiiMum)  ^  the  atyudiemtion  of  the  penom  er 
fffffiu  agemtt  iohem  tueh  eommimien  hoe  imted  thtUl  have  been 
iM<9fini  ta  the  London  Gasette,  and  the  permm  or  perenu  to  be 
4^tttd  by  tmeh  notice  may  reatonably  be  pretumed  te  havemen 
thiinie.--[Arclk.  B.  L.  176.] 

ULXXIV.  And  be  it  enacted.  That  no  person  or  body  Persons  not  to 
^jnponte,  or  pnblic  company,  having  in  his  or  their  possee-  ^  ^"^.^"i^*'^ 
^»or  custody  any  money,  goods,  wares,  merchandises,  or  g"<!ids  without 
nncli  bebngmg  to  any  bankrapt,  shall  be  endangered  by  notice,  &c. 
i^*Mm  of  the  payment  or  delivery  thereof  to  the  bankrapt  or 
^  Oder ;  provided  such  perMn  or  company  had  not,  at  the 
^  of  such  delivery  or  payment,  notice  that  such  bankrapt 
Ind  eommitted  an  act  of  bankraptcy  (6).— [Arch.  B.  L.  175.] 

UU^KV.  And  be  it  enacted*  That  if  any  accredited  agent  Bodies  pontic, 
^  tay  body  corporate  or  pubUc  company  <hall  have  had  &c.  deemed  to 

company  shall  be  hereby  deemed  to  have  had  such  nobce  (e).  on  their  beha^ 
•*[Aich,B.L«  176.]  had  notice. 

liXXXVI.  And  be  it  enacted.  That  no  purchase  from  any  Bon&  fide 
liuiknipt  fond  Jide  and  for  valuaUe  consideration  where  the  purchases  of 
inrOemr  had  notice  at  the  thee  of  eutA  pnrehaae  of  an  act  ef  f*  be^Macb- 
^^'dintpt  by  euch  bankrupt  commuted,  shall  be  impeached  by  ed. 
'BSiOB  thereof,  nnless  the  commission  against  sucn  bankrapt 
*^  have  been  sued  out  vrithin  twelve  calendar  montht  (i) 
sAer  iQch  act  of  bankraptcy^Arch.  B.  L.  173.]  . 

ULXXVII,  And  be  it  enacted.  That  no  title  to  any  real  or  Titles  to  pro- 
ftmal  ettate  told  under  any  eommitnen,  or  under  any  order  p«rty  sold  un- 
m  baekruptey,  dmU  be  impeached  by  the  bankrupt,  or  any  per-  JSnTtTo  be 
Ml  daiming  under  him,  in  retpeet  of  any  defect  in  the  tuing  impeached  uu- 

^  (o)  I  Jac.  I,  e.  135,  s.  1,— See  (c)  56  Geo.  3,  c.  137.  «•  2. 

d  Bowl.  &  Ryl.  S79,  on  the  con-  (tf)  21  Jac.  1,  c.  19,  s.  14.  "  five 

•traction  of  this  statnte.  years." 
(»)  M  Qeo.  3,  e.  137»  ••  K 


liv 
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lest  proceed* 
inn  to  taper- 
feeae  com- 
menced  with- 
in twelve 
months. 

Assignees, 
with  consent 
of  creditors. 


out  of  the  comminum,  or  in  any  of  the  proceedings  under  the 
same,  unless  the  bankrupt  shall  have  eommeneed  proceedings  to 
supersede  the  said  commissumt  and  dultt  prosecuted  the  same, 
within  twelve  calendar  months  from  the  issuing  thereof, — 
[Arch.  B.  L.  179,  230.] 

LXXXVIII.  And  be  it  eoacted.  That  the  assignees,  with 
the  consent  of  the  major  part  in  value  of  creditors,  who  shall 
may  compound  l^&^e  proved  under  the  commission,  present  at  any  meeting, 
or  sabmit         whereof  and  of  the  purport  whereof  twenty-one  days  notice 
arbitration       *^*^^  have  been  given  in  the  London  Ctaiette,  may  compound 
or  commence    ^ith  any  debtor  to  the  bankrupt's  estate,  and  take  any  rea- 
suits  in  equity,  sonable  part  of  the  debt  in  discharge  of  the  whole,  or  may 
give  time  or  take  security  for  the  payment  of  such  debt,  or 
may  submit  any  dispute  between  such  assignees  and  any 
persons,  concerning  any  matter  relating  to  such  bankrupt's 
estate,  to  the  determination  of  arbitrators  to  be  chosen  by  the 
assignees  and  the  major  part  in  value  of  such  creditors,  and 
the  party  vnth  whom  they  shall  have  such  dispute,  and  the 
award  of  such  arbitrators  shall  be  binding  on  all  the  credi- 
tors ;  and  the  assignees  are  hereby  indemnified  for  what  they 
shall  do  according  to  the  directions  aforesaid,  and  no  suit  in 
equity  shall  be  commenced  by  the  assignees  without  such  con- 
sent as  aforesaid  (a)  ;  provided  that  if  one  third  in  value  or 
upwards  of  such  creditors  shall  not  attend  at  any  tuch  meet' 
ing  (whereof  such  notice  shall  have  been  given  as  aforesaid )t 
the  assignees  shall  have  power,  with  the  consent  of  the  commit' 
sioners  testified  in  wnting  under  their  hands,  to  do  any  rf  the 
matters  aforesaid. — [Arch.  B.  L.  269.] 

LXXXIX.  And  be  it  enacted.  That  in  any  commission 

against  any  one  or  more  member  or  members  of  a  firm,  the 

fim'may  use"   ^'^  Chancellor  may,  upon  petition,  authorise  the  assign 

the  names  of     nees  to  commence  or  prosecute  any  action  at  law,  or  suit  in 

equity,  in  the  names  of  such  assignees  and  of  the  remaining 

partner  or  paitners,  against  any  debtor  of  the  partner^ip, 

and  may  obtain  such  judgment,  decree,  or  order  therein,  as 

if  such  action  or  suit  had  been  instituted  virith  the  consent  of 

such  partner  or  partners,  and  if  such  partner  or  partners 

shall  execute  any  release  of  the  debt  or  demand  for  which 

Partners  such  action  or  suit  is  instituted,  such  release  shall  be  void ; 

whose  names   provided  that  every  such  partner,  if  no  benefit  is  claimed  by 

are  so  used  in  him  by  virtue  of  the  said  proceedings,  shall  be  indemnified 

Semni*fied.Vnd  *?*>^?*  *^«  payment  of  any  costs  in  respect  of  such  action 


Meetings  of 
creditors  to  be 
attended  by 
one-third  in 
value. 


Assignees  of 
one  or  mure 
members  of  a 


paitners  in 
suits. 


receive  pro- 
ceeds upon 
petition. 


or  suit,  and  that  it  shall  be  lawful  for  the  Lord  Chancellor, 
U|)on  the  petition  of  such  partner,  to  direct  that  he  may  re- 
ceive so  much  of  the  proceeds  of  such  action  or  suit  as  the 
Lord  Chancellor  shall  think  fit(6).— f  Arch.  B.  L.255, 269, 
296.] 


(a)  5  Geo.  3,  c.  30,  s.  34,  35.         (ft)  3  Geo.  4,  c.  81,  s.  11. 
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XC.  And  be  it  enacted,  That  in  any  action  by  or  against  in  actions  by 

uy  assignee,  or  in  any  action  against  any  commissimier  or  or  against  any 

p«rwi  acting    under  the  loarrant   qf  the  eommiisionert  for  EndeAhe  com- 

aay  thing  done  as  such  cammistioner,  or  under  such  warrant,  mission,  no 

wfnif  shall  be  required  at  the  trial  rf  the  petitioning  eredi-  9^^^  required 

tor'i  dibt  or  debU  (a),  or  rf  the  trading  or  act  or  actt  of  bank-  Jetufonlini"' 

TvpUy,  respectively,  unless  the  other  party  in  such  action  creditor's 

shall,  if  defendant,  at  or  before  pleading,  and,  if  plaintiff,  d*bt,  tradinr. 
I  / •  •  •      J      •  .'      •         •^'       »  t         •  or  act  of  bank- 

before  issue  joined,  give  notice  in  wnting  to  such  assignee,  ruptcy, unless 

commissioner,  or  other  person,  that  he  intends  to  dispute  notice  be 

some  and  which  of  such  matters  :  and  in  case  such  notice  §}^^^  ^^^[ 
.k.ii  L-      u  •  •/•!-•  •    •  those  matters 

snail  have  been  given,  if  such  assignee,  commissioner,  or  ^re  to  be  dis- 

other  person  shall  prove  the  matter  so  disputed,  or  the  other  puted. 
party  admit  the  same,  the  judge  before  whom  the  cause 
shall  be  tried  may  (if  he  thinks  fit)  grant  a  certificate  of  such 
proof  or  admission  ;  and  such  assignee,  commissioner,  or 
other  person  shall  be  entitled  to  the  costs  to  be  taxed  by  the 
proper  officer  occasioned  by  such  notice,  and  such  costs  shall, 
if  SQch  assignee,  commissioner,  or  other  person  shall  obtain 
a  verdict,  shall  be  deducted  from  the  costs  which  such  other 
puty  would  otherwise  be  entitled  to  receive  from  such  as- 
signee, commissioner,  or  other  person  (b), — [Arch.  B,  L. 
12, 15,  67,  261,  267.] 

XCI.  And  be  it  enacted.  That  in  all  suits  in  equity  by  or 
against  the  assignees,  no  proof  shall  be  required  at  the  hear- 
vtg  of  the  petitioning  creditor's  debt  or  debts,  or  of  the  trad- 
ing or  act  or  acts  of  bankruptcy  respectively,  as  against  any 
of  the  parties  in  such  suit,  except  such  parties  as  shall 
within  ten  day  after  rejoinder,  give  notice  in  writing  to  the 
^gnees  of  huor  their  intention  to  dispute  some  and  which 
of  such  matters ;  and  where  such  notice  shall  have  been 
given,  if  the  assignees  shall  prove  the  matter  so  disput- 
ed, the  costs  occasioned  by  such  notice  to  be  taxed  by  the 
proper  officer,  shall,  if  the  court  see  fit,  be  paid  by  the  party 
or  parties  so  giving  such  notice  as  aforesaid,  and  the  service 
of  such  notice  may  be  proved  by  affidavit  upon  hearing  of 
the  cause  (c). — [Areh.  B.  L.  270.] 

XCII.  And  be  it  enacted.  That  if  the  bankrupt  shall  not  Depositions 
(«/  he  was  toithin  the  United  Kingdom  at  the  issuing  of  the  com-  actions  or*  *" 
muRon)  vithin  two  calendar  months  after  the  a4Judication,  or  g„||g  |,y  ^g. 
i^he  toas  out  rf  the  United  Kingdom)  toithin  twelve  calendar  signees  for 
^nonths  rf  the  a4judicatum,  have  given  notice  of  his  intention  JaSkrupt*!^un- 
to  dispute  the  commission,  (d)  and  have  proceeded  therein  with 

(a)  Notice  of  disputing  an  act       (6)  49  Geo.  3,  c.  121,  s.  10. 
of  banlcruptcy    served    on   the 


(b)  49  Geo.  3,  c. 

(c)  Id.s.  U. 

(d)  If  a  person  i 


cleric  of  the   assignee,  at   his  {d)  If  a  person  against  whom 

eoanting-house.  is  good  service,  a  commission  is  sued  out,  talce 

Widgero.  Browning,  2  Carr.  &  advantage  of  such  commission, 

Payne,  523.  he  is  precluded  from  afterwards 
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let!  hedispuU  i»^  diUgenee,  th$  depomtums  taken  hrfore  the  cMMufltofMn  at 

the  commii-     the  timt  of  or  previous  to  the  at^udieation  of  the  petitioning 

gion.  &c.  creditor't  debt  or  debts,  and  of  the  trading  and  act  or  aeU  tf 

bankruptcy,  shall  be  conclusive  evidence  of  the  matters  therein 

respectively  contained,  in  all  actions  at  law,  or  suits  in  «futty« 

brought  by  the  assignees  for  any  debt  or  demand  for  whkh  the 

batikrupt  might  have  sustained  any  action  or  euit,  («)«"- 

[Arch.  B.  L.  260,  270.] 

Proviso  for  XCIII.  And  be  it  enacted.  That  if  the  assignees  eommenee 

debtor  to  the     any  action  or  suit  for  any  money  so  due  to  the  bankrupt  brfore 

thedebttnto'  ***  ***"'  allowed  as  aforesaid  for  him  to  dispute  the  commiseien 

court  when      ehaU  have  elapsed,  any  defendant  in  any  such  action  er  suit 

sued  by  the      thall  be  entitled,  after  notice  given  to  the  assignees  to  pay  the 

r"t£'tlme  for  ''""''  ^  ^3^  P^  thereof,  into  the  couH  in  which  such  action 

bankrupt  to      or  suit  is  brought,  and  all  proceedings  with  respect  to  the  money 

dispute.  go  paid  into  court  shaU  thereupon  be  stayed,  and  rfter  the  time 

aforesaid  shall  have  elapsed,  the  assignees  shall  hasm  the  same 

paid  to  them  out  of  court, — [Arch.  B»  L.  258.] 

If  the  commis.      XCIV.  And  be  it  enacted.  That  aU  persons  from  leftam  the 

"io°t  ^f^er-      assignees  shall  have  recovered  any  real  or  personal  estate  either 

Teded' pe?wM  hJ^g^^*  or  decree,  are  hereby  disOuarged,  in  case  the  cms- 

from  whom  the  mission  be  afterwards  superseded,  from  all  demands  which  may 

•s^iittenha,yre  thereafter  be  made  in  rupect  of  the  same  by  the  person  or  per^ 

bonft  fide  pay-  ''"^  against  whom  such  commission  issued,  and  all  persons 

ing  the  assig-   claiming  under  him  or  them  ;  and  all  persons  who  shall  without 

^^*»  ^d  f  ^^   otftton  or  suit  bonft  fide  deliver  up  possession  of  any  real  or  per^ 

claims  by  the    '^"^^  estate  to  the  assignees,  or  pay  any  debt  elaUned  by  themg 

bankrupt.        oiif  her^  discharged  from  aU  claim  of  any  such  person  er 

persons  as  tforesaid  in  respect  of  thesame,  or  any  person  daism* 

ing  under  him  or  them  ;  provided  sucK  notice  to  try  the  wi- 

lidity  of  the  commission  had  not  been  given,  and  been  proceeded 

in  toitkin  the titne  and  in  manner  aforesaid»"  [Arch. B  L.  267.] 

Office  for  re-        XCV.  And  be  it  enacted.  That  all  things  done  pnnuant 

celldinn  i?'^'  ^  ^^  *^  P*'*^  '^  ^®  ^^^^  7®^  ^  ^°S  George  the  Beeond. 

bankruptcy,  uid  hereby  repealed,  whereby  it  wai  enacted,  that  the  Lord 
Chancellor  should  appoint  a  place  where  aU  matters  relating 
to  commissions  of  bankruptcy  should  be  ent^ied  of  reoonl» 
and  should  appoint  a  person  to  have  the  custody  thereof, 
be  hereby  confirmed ;  and  the  Lord  ChaneeUor  shall  be  at 
liberty  from  time  to  time,  by  writing  under  his  hand,  to  ap- 

dlsputinff  the  validity  of  such  made  evidenee  of  these  facts, 
Gommlssion  at  law,  but  may  ap-  unlesa  votiee  were  previously 
plv  to  the  rreat  seal.  Watson  v.  given,  of  an  intention  to  dispute 
wace,  2  Carr.  &  Payne's  N.  R.  them ;  here  if  no  such  notice  be 
171 .  ^von,  the  facts  of  there  being  a 
(a)  This  section  dlffsrs  mate-  suAoient  petitioning  creditor's 
rially  from  a  section  on  the  same  debt,  trading,  and  act  of  bank- 
subject,  49  Geo.  3,  c.  ISl,  s.  10 ;  rnptcy,  will  be  considered  as  ad- 
there  the  depositions  of  the  peti-  mitted. 
tloning  creditor's  debt,  ftc.  were 
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point  a  prop^*  person,  trho  shtdl  by  hiinMlf  or  hit  deputy 
to  be  approved  by  the  said  Lord  Chancellor)  etiter  of  re- 
coid  all  matters  relating  to  comttisaions,  and  have  the  cus- 
tody of  the  entries  thereof;  and  the  t>erson  s6  to  be  ap- 
panted,  and  his  deputy,  shall  continue  in  their  respective 
oiSctt  so  long  as  they  shall  respectively  behave  thettiselves 
wen,  and  shall  not  be  removed^  except  by  order  in  writing 
ooder  the  hand  of  the  Lord  Chancellor  on  sufficient  cause 
therein  specified  (a). — [Arch  B.  L.  8.] 

XCVL  And  ht  it  enaeUd,  Thai  in  all  eommitsioM  istued  No  commis- 
^  thu  act  ^uUl  ha^  taken  efect,  no  eonmisfion  of  6«nfco  sion,  a^judiea. 
rnptey  adjudieatwn  of  bankruptey  hy  the  commUiumen,  or  yjyince^or 
nagment  of  the  ptrsanal  ettati  of  the  bankrupt,  or  eert^eate  certificate  to 
of  cmfomdty,  thall  he  received  at  ei»denee  in  any  eowrt  of  ^  received  iu 
iw  or  equity,  unless  the^game  shaU  have  been  first  so  entered  of  fe„  JStered' 
nttrd  as  aforesaid  ;  and  the  person  so  appointed  to  enter  mat*  of  record, 
tsr$  (f  record  as  aforesaid,  shall  be  entitled  to  receive  for  such  ?****!*/■  *® 
^"^  of  every  eueh  commission,  adjudication  of  bankruptcy,  eutry!    ^^ 
osagnment,  or  order  for  vacating  the  same  respectively,  having 
tkt  eertififyxte  of  Much  entry  tndtfrted  thereon  re^>eetively,  the 
feetf  two  shillings  each,  and  for  the  entry  of  every  certificate 
4  eorformity,  having  the  Uke  certificate  endorsed  thereon,  six 
thiUingt ;  and  enery  such  instrument  shall  be  so  entered  of  re" 
omi  upon  the  application  of,  or  On  behalf  of  any  party  inte" 
^nted  therein,  and  on  payment  of  the  several  fees  efaresaid, 
^thout  any  petititm  in  writing  presented  fat  that  purpose  ; 
and  the  Lord  ChaneeUor  may,  upon  petHtian,  direct  any  depo-  Lord  Chancel- 
«*»*»,  proeeedii^s,  or  other  matter  relating  to  commissions  of  lorfmay  direct 
Mcruptey,  to  he  entered  of  record  as  foresaid,  and  also  op-  matfers^obe 
Voint  auhfee  and  reward  far  the  Udnmr  therein  of  the  person  entered. 
90  appointed  ae  ofcnesatd,  as  the  Lord  Chancellor  shall  think 
nasonable;  and  all  persons  shall  be  at  Hberty  to  search  for  any  Liberty  to 
<fthe  natters  to  entered  of  record  as  aforesaid;  provided  thoi  March. 
snihe  produetien  in  evidence  of  any  ittstrument  so  directed  to  Certificate  of 
fc  entered  of  rgcotd,  having  the  certificate  thereon,  puiporting  enh7  endorsed 
^  he  ^gned  by  the  person  so  appointed  to  enter  the  same,  or  4^  of  entry!       *^ 
hit  deputy,  the  same  shaU,  withotet  any  proof  df  such  signo' 
<vre,  he  received  as  eeidence  of  such  instrument  having  been  so 
entered  of  recatd  as  afor«Mtd.— [Alch.  B.  L.  240.] 

XCVII.  And  be  it  enacted.  That  in  every  a(^ott,  suit,  oii&ce  copies 
w  issue,  office  copies  of  any  original  instrument  or  writing,  pad*  evidence 
Q^  iu  the  office  ot  officially  in  the  nosaession  of  the  Lord  e"  ges^*^'" 
^ncellor's  secretary  of  batiMraptft,  shall  be  evidence  to  be 
'weired  of  every  such  original  instrument  or  writing  respec- 
^(ly ;  and  if  any  such  original  instrument  or  writing  shall  Costs  of  pro- 
^prwhiced  on  any  trial,  the  cost  of  producing  the  same  duciugorigi- 
Aallnot  be  allowed  on  taxation,  unless  it  appears  that  the  n»»»n»«rnn>«ni 

(•)5Oeo.S;c.80,8.  41« 
c  2 


J 
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when  not  al-     productwn  of  such  original  instrament  or  other  writing  was 
lowed.  necessary  (a)— [Arch.  B.  L.  264,  270.] 

XCVIIT.  And  be  it  further  enacted.  That  after  this  act 
Commissions,  shall  have  come  into  effect  all  commisnons  of  bankruptf  and 
*th**'i*"f  -  "^  ^'  deeds,  conveyances,  assignments,  surrenders,  admis' 
ments  relating  sions,  and  other  assurances  of  or  to,  or  relating  solely  to  any 
to  estates  and  freehold,  leasehold,  copyhold,  or  customary  messuages,  lands, 
effects  of  bank-  ^  tenements,  or  any  mortgage,  charge,  or  other  incumbrance 
liable  to  stamp  upon,  or  any  estate,  right,  or  interest  of  and  in  any  messuages, 
duty.  lands,  tenements,  or  personal  estate,  being  the  estate  of  or  be^ 

longing  to  any  bankrupt  or  bankrupts,  or  part  or  parcel  there" 
of,  and  which  after  the  execution  of  such  deeds,  conveyances^ 
eMignments,  surrenders,  or  assurances  respectively  shall,  either 
at  law  or  in  equity,  be  or  \remain  the  estate  and  property  of 
such  bankrupt  or  bankrupts,  or  the  assignee  or  assignees  ap' 
pointed  or  chosen  by  virtue  of  the  commission  issued  against  him 
or  them  respectively,  a^id  also  all  powers  of  attorney,  writs  of 
supersedeas  and  procedendo,  certificates  qf  cayformity,  affida- 
vits, and  all  other  instruments  and  writings  whatsoever  relating 
solely  to  the  estute  or  effects  of  any  banihrupt  or  bankrupts,  or 
any  part  thereof,  or  to  any  proceedings  under  any  commission 
of  bankrupt,  and  all  advertisements  inserted  in  the  London 
Gazette  relating  solely  to  matters  in  bankruptcy,  shall  not  be 
liable  to  any  stamp  duty  or  any  other  government  duty  what- 
soever,  and  all  sales  of  any  real  or  personal  estate  of  any 
bankrupt  or  bankrupts  shall  not  be  liable  to  any  auction  duty. 
—[Arch.  B.  L.  18.] 
Punishment  of  XCIX.  And  be  it  enacted,  That  any  bankrupt  or  other 
erjury  and  person  who  shall,  in  any  examination  before  the  commis- 
sioners, or  in  any  affidavit  or  deposition  authorised  or  di- 
rected by  the  present  or  any  act  hereby  repealed,  wilfully 
and  corruptly  swear  falsely,  being  convicted  thereof  shall 
suffer  the  pains  and  penalties  in  force  against  wilful  and 
corrupt  peijury  ;  and  where  any  oath  is  hereby  directed  or 
required  to  be  taken  or  administered,  or  affidavit  to  be 
made  by  or  to  any  party,  such  party,  if  a  Quaker,  shall  or 
may  make  solemn  affirmation,  and  such  Quaker  shall  incur 
such  danger  or  penalty  for  refusing  to  make  such  solemn  af- 
firmation in  such  matters,  when  thereto  required,  as  is  here- 
by provided  against  persons  refusing  to  be  sworn ;  and  all 
Quakers  who  shall,  in  any  such  affirmation,  knowingly  and 
wilfully  affirm  falsely,  shall  suffer  the  same  penalties  as  are 
provided  against  persons  guilty  of  wilful  and  corrupt  per- 
jury ;  and  all  persons  before  whom  oaths  or  affidavits  are 
hereby  directed  to  be  made  are  respectively  empowered  to 
administer  the  same,  and  also  such  solemn  affirmation  as 
aforesaid  (6).— [Arch.  B.  L.  18.] 


Sales  not  lia- 
ble to  auction 
duty. 


P 

false  affirma 

tion. 


Provision  as 
to  Quakers. 


(a)  3  Geo.  4,  c.  81,  s.  7.         (6)  3  Geo.  4,  c.  81,  s.  6. 
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€.  And  be  it  enacted,  That  all  sums  of  money  forfeited  Application  of 
under  this  act,  or  by  virtue  of  any  conviction  for  perjury  forfeitures, 
committed  in  any  oath  hereby  directed  or  authorized,  may  be 
sued  for  by  the  assignees  in  any  of  his  majesty's  courts  of 
record ;  and  the  money  so  recovered  (the  charges  of  suit 
being  deducted)  shall  be  divided  among  the  creditors  (c). 
-[Arch.  B.  L.  166.] 

CI.  And  be  it  enacted.  That  the  assignees  shall  keep  an  Assirnees  di- 
accouDt  wherein  they  shall  ^nter  all  property  of  the  bank-  rocted  to  keop 
nipt  received  by  them,  and  all  payments  made  by  them  on  J^^ntof  bank- 
accoimt  of  the  bankrupt's  estate,  which  account  every  credi-  rupt's  estate, 
tor  who  shall  have  proved  may  inspect  at  all  seasonable 
times  (ft)  ;  and  it  shall  be  lawful  for  the  commssieners/at  all  Commission- 
tma,  by  writing  vnder  their  hands,  to  sumnum  the  assignees  ^^^  may  sum- 
fc«fw»  them,  and  require  them  to  produce  all  books,  papers,  ™on»"»^*«»i 
deeds,  writings,  and  other  documents  relating  to  the  bankrupt- 
cy, in  their  possession;    and  if  such  assignees  so  summoned 
AiUl  not  come  before  the  commissioners  at  the  time  appointed 
(having  no  impediment  made  Icnown  to  the  commisioners,  at  the 
time  of  their  meeting,  and  allowed  by  them),  it  shall  be  lawful 
/or  the  said  commissioners,  by  vMvrant  under  their  hands  and 
«oU,  directed  to  such  person  as  they  shall  think  fit,  to  caiue 
swhasRgnee  to  be  brought  brfore  them  ;  and  upon  their  refus- 
m^  to  frodiuse  such  books,  deeds,  toritings,  papers,  or  docu- 
nents  as  eforesaid,  it  shall  be  lawful  for  the  said  commissioners 
to  commit  the  party  so  refusing  to  such  prison  as  they  shall 
think  fit,  there  to  remain  toithout  bail,  until  such  party  shaU 
submit  himself  to  the  said  commissioners  (c) — [Arch.B.  L.  249.] 

CXI.  And  be  it  enacted,  That  at  the  meeting  of  creditors  Creditors  to 
for  the  choice  of  assignees,  the  major  part  in  value  of  such  direct  wliere  . 
creditors  there  present  may  direct  how,  and  with  whom,  and  ar?sSiK°from 
where  the  money  received  from  time  to  time  out  of  the  es-  tlie  bankrupt's 
tale  shall  be  paid  in  and  remain  until  it  be  divided  ;  and  if  estate  shall  be 
such  creditors  shall  not  make  such  direction  as  aforesaid,  P***  *"'  ^^' 
the  commissioners  shall,  immediately  after  such  choice,  and 
at  the  same  meeting,  make  such  direction ;  but  no  money 
shall  be  directed  to  be  paid  into  the  hands  of  any  of  the 
commissioners,  of  the  solicitor  to  the  commission,  or  into 
any  banking  house,  or  other  house  of  trade  in  which  any 
such  commissioner,  assignee,  or  solicitor  is  interested,  (d) 
-[Arch.  B.L.  119.] 

cm.  And  be  it  enacted,  That  the  commissioners  (e)  c^xnntission- 

• 

(a)  13  Bliz.  c.  7,  8.  8;  1  Jac.  court,  upon  petition,  will  order 

1>  c.  15,  s.  12.  the  assignees  to  do  so.  Buc1c,304. 

ib)  5  Geo.  2,  c.  30,  s.  2Q.  (d)  5  Geo.  2,  c.  30,  s.  31 ;  and 

(c)  If  upon  the  application  of  49  Geo.  2,  c.  131,  s.  3. 

a  creditor  the  commissioners  re*  (e)  Omitting  "  upon  the  appli- 

fuse  to  compel  the  assignees  to  cation  of  the  assignees,  or  five 

produce    their    accounts,    the  or  more  creditors." 
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ert  may  direct  may,  ili  often  ts  it  sitall  appear  to  them  expedient  for  the 

BackmoneTto  bankmpt's  estate,  direct  any  money,  part  of  such  estate,  to 

exchequer    °  ^  invested  in  the  purchase  of  exchequer  bills,  for  the  be- 

bills.  ne6t  of  the  creditors,  and  may  direct  where  and  with  whom 

SQch  exchequer  bills  shall  be  kept,  and  cause  such  exche- 

qner  bills  to  be  sold  when  it  shall  appear  to  them  expedient, 

and  may  direct  the  proceeds  thereof  to  be  again  laid  oat  in 

the  purchase  of  exchequer  bills,  or  to  be  applied  for  the 

benefit  of  the  creditors,  subject  to  the  coutroul  of  the  Lord 

Chancellor  (a).— [Arch.  B.  L.  120.] 

Asiignee  dis-       CIV.  And  be  it  enacted.  That  if  any  assignee  shall  r6- 

obeying  direc-  ^^^  ju  big  hands,  or  employ  for  his  own  benefit,  or  know 

imatmonej,   ^^V  V^^i^  any  co*€angMe  to  to  retain  or  employ  any  sum  to 

and  retaining   the  amount  of  one  hundred  pounds  or  upwards,  part  of  the 

tin  ^co^Auiir^  estate  of  the  bankrupt,  or  shall  negUet  to  invett  any  numeyin 

nee  to  retain    <^  purchase  rf  exehsquer  bills,  when  so  directed  as  qfaresM, 

or  employ  it,     every  such  assignee  diall  be  liable  to  be  charged  in  his  ac- 

»uif  Mi^!^!^  counts  with  such  sum  as  shall  be  equal  fo  interest  at  the 
wicn  mi.  per  .  n        •  *  *      .«      ^» 

cent.  rate  of  twenty  per  cent,  on  all  such  money,  for  the  time 

during  which  he  shall  have  so  retained  or  employed  the 
same,  or  permitted  the  same  to  be  so  retained  or  employed 
as  aforesaid,  or  during  which  he  shall  have  so  neglected  to 
invest  the  same  in  the  purchase  of  exchequer  bills,  and  ike 
commissioners  are  hereby  required  to  charge  every  such  as- 
signee in  his  accounts  accordingly  (fr) — [Arch.  B.  L.  120.] 
If  assignee  CV.  And  be  it  enacted.  That  if  any  assignee  indebted  to 

rup?'ha^**?"  ^^  estate  of  which  he  is  such  assignee,  in  respect  of  money 
bankrupt's       ^  retained  or  employed  by  him  as  aforesaid,  become  bank- 
estate  wilfully  rupt,  if  he  shall  obtain  his  certificate  it  shall  only  have  the 
ccrttScate''*'     eflfect  of  freeing  his  person  from  arrest  and  imprisonment; 
shall  not  dis-  but  his  future  effects  (his  tools  of  trade,  necessary  hoos^old 
^kargehisftt-   goods,  and  the  necessary  wearing  apparel  of  hhnself,  his 
ielpect?f*it*.°  ^^  ^^^  children  excepted  (shall  remain  liable  for  so  much 
of  his  d^ts  to  the  estate  of  which  he  was  assignee,  as  shall 
not  be  paid  by  dividends  under  his  commission,  togetiier 
with  lawful  interest  for  the  whole  debt  (e\ — f  Arch.  B.  L* 
209.]  ^^ 

Commission-  CVI.  And  be  it  enacted,  That  the  commissioners  shall,  at 
the  accounts  ***  meeting  appointed  for  the  last  examination  cf  the  banhiipt, 
of  the  assig-  appoint  a  public  meeting,  not  sooner  than  four  calendar  months 
neei  not  y,.Q„|  ^he  issuing  of  the  commission,  nor  later  than  six  calendar 

f  dar  months  months  Jrem  the  last  examination  of  the  hanhrupt,  whereof,  and 
from  the  issu-  of  the  purport  whereof,  they  shall  give  twenty-one  days  notice 
ing,  nor  later  i„  tA«  London  Gazette,  to  audit  the  accounts  of  the  assignee; 
months  from     ^'^  ^^  assignees  at  such  meeting  shall  deliver  upon  oath  a  true 

the  last  ezami-  stai€ment  in  writing  of  all  money  reeisived  by  them  respeetiv^y, 
nation.    « 

(a)  49  Q«o.  3,  e.  121,  s.  7.  (b)  Id.  s,  4. 

(e>49aeo*3»e.  121,s.^. 
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nd  vAiti  mid  m  what  aeemiU,  end  how  the  iam$  kmoe  km 
tm/imfti;  and  tka  eommimmtn  ^tall  gxmmme  weh  ttaUmeHtt 
mktmpan  the  veeeipii  with  the  pajfwmnte,  tmd  Mcirtain  whmt 
UBMnAooe  been  from  ti$ne  to  time  in  the  handt  rftudi  amg" 
wampeetiveljf,  and  thall  inquire  whether  any  nm  appearing 
tfihtk  their  handeaught  to  be  retained  ;  and  it  thall  belawfi 
fir  tk  teid  eemmiaeionen  to  escmine  the  und  amgneet  upon 
€aA,  UmdUng  the  truth  ef  tueh  aecountt,  and  in  each  accounts 
thtmid  ateigneet  thall  be  allowed  to  retain  aU  such  money  at 
theif  Aall  have  expended  in  suing  out  and  prosecuting  such 
cosamion,  and  aU  other  Just  allowances, — [Arch*  B«L.  21 1.] 

CVn.  And  be  it  enacted.  Thai  the  commissionen  ihall.  Method  of 
not  looaer  than  four  nor  later  than  twelve  calendar  months  making  (Utf- 
faontlie  issuing  the  commission,  appoint  a  public  meeting  ^*°^"* 
(wheveof  and  of  the  purport  whereof  they  shaJl  give  twenty- 
one  days  notice  in  the  London  Gasette),  to  make  a  dindend 
of  the  bankrupt's  estate,  at  which  meeting  all  crediturs  who 
Ittve  not  proved  tbeir  debts  shall  be  entitled  to  prove  the 
mne ;  and  the  said  commissionen  at  such  meeting  shall  or- 
der such  part  of  the  net  produce  of  the  bankrupt's  estate  in 
Ihe  hands  of  the  assignees,  as  they  shall  think  fit,  to  be 
forthwith  divided  amongst  such  creditors  as  have  proved 
debts  under  Uie  commission^  in  proportion  to  their  respective       '    * 
debts,  and  shall  make  an  order  for  a  dividend  in  writing 
voder  their  hands,  and  shall  cause  one  part  of  such  order  to 
be  filtd  amongst  the  proceeding  under  the  commission,  and 
>^  deliver  another  part  thereof  to  the  assignees,  which 
order  shall  contain  an  account  of  the  time  and  place  of  mak-" 
iog  SQch  order,  of  the  amount  of  the  debts  proved,  of  the 
inooey  remaining  in  the  hands  of  the  assignees  to  be  divi- 
ded, of  how  much  in  the  pound  is  then  ordered  to  be  paid 
to  everjr  creditor,  and  of  the  money  allowed  by  the  commis- 
lioiiets  to  be  retained  by  the  assignees^  with  their  reason  for 
^'Uoving  the  same  to  be  so  retained ;  and  the  assignees,  in 
puteance  of  such  order,  (and  without  any  deed  of  distribu- 
^  siade  ioj  that  purpose),  shall  forthwith  make  such  divi- 
<^»  and  shall  take  receipts  in  a  book  to  be  kept  for  that 
puipose,  from  eacb  creditor,  for  the  dividend  received  by 
such  creditor ;  and  such  order  and  receipt  shall  be  a  dis- 
charge to  every  such  assignee  for  so  much  as  he  shall  pay 
pviaaat  to  such  order;  and  no  dividend  shall  be  declared  No  dividend 
«»le»  the  accounts  of  the  assignees  shall  have  been  first  so  ^*^Jj^„SiJ; 
^edited  as  aforesaid,  and  such  stetement  delivered  by  them  ^* 
upon  oath  as  aforesaid  (a).— [Arch.  B.  L.  21 1 .] 

CviII.  And  be  it  enacted,  That  no  creditor  having  secu-  Crtditon  hav' 
%  for  his  debt,  or  having  made  any  attachment  in  London,  5*^^  *f  *'°'?*j** 
•r  any  other  place,  by  virtue  of  any  custom  there  used,  of  wtheirdew., 

(a)  5  Geo.  2,  e.  39,  8. 33. 


Ixil 
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not  to  receive 
more  than 
other  credi- 
tors. 


Final  dividend 
within  18 
months ; 


exceot  "where 
suit  aepeud- 
ing,  or  estate 
standing  out, 
&c. 


Assignees  to 
file  an  account 
in  the  bank- 
rupt office  of 
unclaimed  di- 
vidends re- 
maining in 
their  hands. 


the  goods  and  chattels  of  the  bankrupt,  shall  receive  upoo^ 
any  such  security  or  attachment  more  than  a  rateable  part 
of  such  debt,  except  in  respect  of  any  execution  or  extent 
served  and  levied,  by  seizure  upon,  or  any  mortgage  of  or 
lien  upon  any  part  of  the  property  of  such' bankrupt  before 
the  bankruptcy  (a) ;  provided  that  no  creditor ,  though  for  a 
valuable  consideratian,  who  shall  sue  out  execution  upon  any 
judgment  obtained  by  default,  eor^essum,  or  nil  dicit,  ^utli 
avail  himself  of  such  «ceeutUm  to  the  pr^udiee  of  other  fair 
creditors,  hut  shall  be  paid  rateable  with  such  creditors.^-^ 
[Arch.  B.  L.  99.] 

CIX.>  And  be  it  enacted,  That  if  the  bankrupt's  estate 
shall  not  have  been  wholly  divided  upon  the  first  dividend, 
the  commissioners,  shall,  within  eighteen  calendar  months 
after  the  issuing  of  the  commission,  appoint  a  public  meeting, 
(whereof  and  of  the  purport  whereof  uiey  shadl  give  twenty- 
one  days  notice  in  the  London  Gazette),  to  make  a  second 
dividend  of  the  bankrupt's  estate,  when  all  creditors  who 
have  not  proved  their  debts  may  prove  the  same  ;  and  the 
commissioners  at  such  meeting,  after  taking  such  audit  as 
hereinbefore  directed,  shall  order  the  balance  in  the  hands 
of  the  assignees  to  be  forthwith  divided  amongst  such  of  the 
creditors  as  shall  have  proved  their  debts ;  and  such  second 
dividend  shall  be  final,  unless  an  action  at  law  or  suit  in 
equity  be  depending,  or  any  part  of  the  estate  be  standing 
out,  not  sold  or  disposed  of,  or  unless  some  other  estate  or 
effects  of  the  banbupt  shall  afterwards  come  to  the  assig- 
nees ;  in  which  case  they  shall,  as  soon  as  may  be,  convert 
such  estate  and  effects  into  money,  and  within  two  calen- 
dar months  after  the  same  shall  be  so  converted,  divide  the 
same  in  manner  aforesaid  (b), — [Arch.  B.  L.  213.] 

ex.  And  be  it  enacted.  That  if  any  asssignee  under  any 
commission  cf  bankrupt  shall  have,  either  in  his  own  hands  or  at 
any  bankers,  or  othenoise  subject  to  his  order  or  disposition,  or 
to  his  knowledge  in  the  hands  of,  or  in  ths  order  and  disposition 
if  himself  and  any  co'ossignee  or  co-assignees  or  of  any  or 
either  of  them,  any  unclaimed  dividend  or  dividends,  amounting 
in  the  whole  to  the  sum  of  fifty  pounds,  and  shall  not  aUthin  six 
months  after  this  act  shaU  have  taken  effect,  or  two  calendar 
months  after  the  expiration  of  one  year  tfter  the  declaration  and 
order  of  payment  of  such  dividend  or  dividends  made  by  the 
commissioners,  either  pay  to  the  creditor  or  creditors  entitled 
thereto,  or  cause  a  eertificate  thereof  to  be  filed  in  the  office  of 
the  Lord  Chancellor*  s  secretary  of  bankrupts,  containing  a  full 
and  true  account  of  the  name  or  names  <fthe  creditor  or  credi- 
ton  to  whom  such  unclaimed  dividend  or  dividends  is  or  are 
respectively  duCf  and  if  the  amount  of  such  dividend  or  divi' 


<a)  21  Jac.  1,  c.  19,  s.  9. 


(*)  5  tleo.  2,0.30.8.37. 
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^tndi  resptelivdy  (sufch  account  being  signed  by  the  aaignee 

<fr  mgnees  rendering  the  tame,  and  attested  by  the  solicitor 

to  tkt  eommissionf  or  the  solicitor  to  the  astignee  or  assig- 

two  tigning  the  same),  such  auignee  or  assignees  shall  be  Penalty  on 

ckargtijin  account  with  the  estate  of'  the  bavSrupt,  interett  assi  Knees 

ufM  McA  unc^oifned  dividend  or  dividends,  to  be  confuted '^^f^^''^^^^' 

fim  tki  time  that  such  certificate  is  hereby  directed  to  beJUed, 

et  the  rate  of  Jive  pounds  per  centam  per  annum,  for  such 

time  oiheshaU  thenceforth  retain  the  same,  and  also  suchfur- 

tha  turn  as  the  commiuiouers  theUl  think^t,  not  exceeding  in 

thivhoU  ttoenty  pounds  per  centum  per  annum  ;  and  the  Lord  power  of  in* 

Chaneellor,  or  the  said  commisnoners,  may  order  the  invett-  TeBtment  of 

««*  (f  any  unclaimed  dividends  in  the  public  funds,  or  in  J"*^  ^!^^'a 

my  gnemment  security,  for  or  on  account  of  the  creditors  after  three 

entilUd,  and  subject  to  such  order  as   the  Lord  Chancellor  y^^rn,  dividing 

maythkkjit  to  make  respecting  the  same,  who,  if  he  shaU  ijj"°lhe 

ihmkfit,  may,  after  the  same  shall  hone  remained  unclaimed  other  credi- 

f^  ^  space  if  three  years  from  the  declaration  <f  such  di-  ^ra. 

^^idesis  by  the  cotnmissioners,   order  the  same  to  be  divided 

ona^  and  paid  to  the  other  a'editors,  and  the  proof  of  the 

crtdiUrs  to  whom  such  dividends  were  allotted  shall  from 

f^c^orth  be  considered  as  void  as  to  the  same,  but  renewable 

t  to  any  future  dividends,  to  place  them  pari  passu  wilh  the 

other  ertditors,  but  not  to  disturb  any  dividends  which  shall 

have  been  previously  made, — [Arch.  B.  L.  214.] 

CXI.  And  be  it  enacted,  That  no  action  for  any  dividend  no  action  to 

shall  be  brought  against  Uie  assignees  by  any  creditor  who  be  brought  for 

sbaU  have  proved  under   the  commission,  but  if  the  as-  ?iri""l;' ^"* 
,*,-  ii*>iii-ri  the  remedy  to 

signees  shall  refuse  to  pay  any  such  dividend,  the  Lord  be  by  petition 

Chancellor  may,  on  petition,  order  payment  thereof,  with  to  tlie  Lord 
interest  for  the  time  that  it  shaU  have  been  withheld,  and  the  Chancellor 
costs  of  the  application  (a). — [Arch.  B.  L.  214.] 

CXII.  And  be  it  enacted.  That  if  any  person  against  Bankrupt  not 
whom  any  commission  has  been  issued,  or  liiall  hereafter  be  surrendering 
i«ued,  whereupon  such  person  hath  been  or  shall  be  de-  fo  breSlT/ 
dared  bankrupt,  shall  not  before  three  t^f  the  clock  upon  the  td: 
forty-second  day  after  notice  thereof  in  vmting  to  be  left  at 
fhe  osual  place  of  abode  of  such  peison,  or  personal  notice 
in  case  such  person  be  then  in  pnson,  and  notice  given  in 
the  London  Gazette  of  the  issuing  of  the  commission,  and  of 
^  meetings  of  the  commissioners,  surrender  himself  to  them, 
^  lign  or  subscribe  such  surrender,  and  submit  to  be  exa- 
nuned  before  them,  from  time  to  time,  upon  oath,  or  being  a 
Quaker,  upon  solemn  afiirmation ;  or  if  any  such  bankrupt  or  not  making 
tipon  such  examination  shall  not  discover  all  his  real  or  per-  discovery  of 
wnal  estate,  and   how   and  to  whom,  upon  what  consi-  J^gjjj**®  *"«* 


(a)  49  Geo.  3.  c.  121.  s.  12. 
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derattion,  tnd  vrhta  he  diipoied  of,  aMgned,  or  transferred 

any  of  such  estate,  and  all  books,  papers,  and  writiags  re^ 

lating  thereunto  (except  such  part  as  shall  have  been  really 

and  Inmdfide  before  sold  or  disposed  in  the  way  of  his  trade, 

or  laid  out  in  the  ordinary  expense  of  his  family) :  or  if  any 

or  not  deliTer^  guch  bankrupt  shall  not  upon  such  examination  deliver  up  to 

iroods^^ks    ^®  commissioners  all  such  part  of  such  estate,  and  all 

&o. ; '         *  books,  papers,  and  writings  relating  thereunto,  as  be  in  his 

possession,  custody,  or  power,  (^except  the  neeessaiy  wearing 

or  removing     apparel  of  himself,  his  wife  and  children  (d);  or  if  any  such 

or  embozslinff  bankrupt  shall  remove,  conceal,  orembenle  any  part  of  such 

101.  gtaity  of    ^'^^*  ^  the  value  of  t9npoundt(b)  or  upwards,  or  any 

felony,  &c.       books  of  account,  papers  or  writings  relating  thereto,  witifi 

intent  to  defraud  his  creditors,  eveiy  such  bankrupt  shall  be 

deemed  guilty  of  felony,  and  be  liable  to  be  transported  for 

Hfe,  or  for  such  term,  not  less  than  seven  years,  as  the  court 

before  which  he  shall  be  convicted  shall  adjudge,  or  shall  be 

liable  to  be  imprisoned  only,  or  imprisoned  and  kept  to  hard 

labour  in  any  common  gaol,  penitentiary  house,  or  house  of 

correction,  for  any  term  not  exceeding  seven  years  (e).— 

[Areh.  B.  L.  71,  133,  177,  179,  186,  198,  373,  274.] 

Lord  Chancel.      CXIII.  And  be  it  enacted,  that  the  Lord  Chancellor 

laf^tU  time  '^"^  ^^^^  power,  as  often  at  he  shall  think  fit,  from  time  to 

for  t>ankrapt    time  to  enlarge  the  time  for  the  bankrupt  surrendering  him- 

surrendering    gelf  for  such  time  as  the  Lord  Chanciellor  shall  think  fit,  so 

himself.  ^  ^^^^  ^^^  ^^^^  1^  ^^^^  ^.^  ^^^  ^^  1^^^^  before  the  day 

on  which  such  bankrupt  was  to  surrender  himself  (d).-^ 

[A«h.B.L.  180.] 

Allowance  to       CXIV.  And  be  it  enacted,  that  it  thall  be  lawful  far  the 

mSntenance     *""•*"*****'»**''»  before  the  choice  of  attignee$,  and  qfier  such 

choice  for  th*  assignees,  with  the  apprSiation  ef  the  commit' 

tionert,  testified  in  toriting  wider  tf^ir  handt,  from  time  to 

time  to  make  tuch  aUowanct  to  the  bankrupt  out  of  Ate  eetate, 

until  he  shall  have  patted  his  last  examination,  as  shall  be  nO' 

eessary  for  the  support  of  himself  and  hie  family^ — [Arch. 

B.L.184.] 

Bankrupt  ap.      QXV.  And  be  it  enacted.  That  if  any  bankrupt  appre- 

prehended  to    h^uaed  by  any  warrant  of  the  commistieners  («)  shall,  within 

(a)  A  bankrupt  Ib  not  bound  unnecestanr ;  the  notice  or  sum- 
to  deliver  up  any  of  these  mat-  mon  to  the  oankrupt  being  suf- 
ters.  fielent,  and  he  must  surrender 

(b)  Twenty  pounds  by  6  Geo.  himself  to  the  eommlssioners  be- 
S,  c.  30, 8. 1 .  fore  three  o'clook  in  the  afternoon 

(c)  Similar  to  6  Geo.  2.  c.  30,  of  the  forty-second  day. 

8. 1,  amended  by  1  Geo.  4,  c.  116,  (rf)  By  5 Geo.  2,c.  30.  s.  3.  tht 

S.1,  where  the  whole  of  the  forty.  Lord  Chancellor  could  enlarge 

second  dav  was  given  to  the  the  time  of  the  bankrupt  surren- 

bankfupt  to  surrender,  and  pro-  dering  himself  but   once,   and 

clamation  must  have  been  made  then  only  for  fifty  days, 

requiring  him  to  do  so,  before  he  (e)  5  Geo.  2,  c  30.  1. 14.  "  by 

iaeurred  the  penalty  of  the  sta-  judge's  warrant's." 
tute.    The  proclamation  is  now 
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teodam 

fatiktt 

•ndiban 
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dend,may,  aft  aH 

the  aid  fittj-tmo  days,  or 

lowed  tD  him  «d  finiA  km 

ptfen,  aad  wiiftiags,  inlihe 

penm  ^poiafted  bf 

^  two  ^hpinyT  (m)  to  assist lum;  and  eierj 

•AerhesluJl 

aud  ia  wiitias  gkwen  to  Ub,  or  left  at  kis 

«bode,  attnd  Ae  ■■^neii,  toKlde  any  an 

^  estile  and  any  deblor  to  or  creditDr  dwreo^  or  attead 

any  coart  of  leoofd  to  gita  cndeace  tooduag  Ac  nMo,  or 

do  m  let  aeoeaaaiy  for  getii^  ia  tke  snd  estate,  far  wluck 

«ticniuH3e  he  aball  be  paid  ire  dnDings  p«r  day  liy  te  aa- 

BgBMsoot  of  his  estate;  and  if  sadi  baaknipt  shall,  after  ^^ 

Endk  deaiandas  aforesaid,  aot  attead,  or  oa  sadi  atteadaaoe  ^ 

refuetodoanyof  theauttars  aforesaid,  withoat  safficieat  atteadaaoe. 

ctose  shewn  to  the  eonunissiooefs  fior  sia^  refasal,  and  Ij 

AemaBowed,  die  assignees  suddiv  proof  thereof  ^ponoaUi 

befiDretibeeonumssioiien,  the  said  ooauaissioDen  sttf,  by 

wantBt  directed  to  soch  peison  as  ihef  shall  tUak  pnmr, 

came  la^  bankfi^  to  be  apprdiended  and  romaiittod  to 

nch  prison  as  Aey  shall  think  fit,  there  to  umim  anffl  ht 

shall  confiDsm  to  the  satisfaction  of  the  said  miipiffffipBcnij, 

or  to  the  Loid  Chaaoettor  <»).H!^^i<di.  B.  J«  194, 273, 274.] 

CXVn.  And  be  it  enacted.  That  the  banioi^t  shall  be  ^^_ 
free  from  anesft  or  imprisonment  by  any  cnwlilur  in  eoanog  ^^rtmg 
tosBnender;  aad  after  saehsaneader  daring  tiie  said  farty-  n*'''*%oAy 
two  days,  and  sacb  farther  tiaie  as  shall  be  allowed  him  Soft  ^  ^** 
ibiiiBaghis  ezaminatioii,  pnnrided  he  was  not  in  castody  at      a,Y«atc^ 
the  time  of  sndi  smender;  and  if  sadi  baakn^  shall  ba  ^^ 

(«)  Ther  mar  be  different  venons  each  time.     See  5  Geo.  1^ 
c.dO^s.S.  (»)5  0eo.S.e.ai^8.36. 
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to  be  dis-         arrested  for  debt,  or  on  any  escape  warrant  in  coming  to 
charged  on       surrender,  or  shall  after  his  surrender  be  so  arrested  within 
summon?        *^®  ^™*  aforesaid,  he  shall,  on  producing  the  summons 
under  the  hands  of  the  commissioners  to  the  officer  who 
shall  arrest  him,  and  giving  such  officer  a  copy  thereof,  be 
Penalty  on       immediately  discharged ;  and  if  any  officer  shall  detain  any 
officer  detain-  such  bankrupt  after  he  shall  have  shovm  such  summons  to 
ing  bankrupt,  him,  SO  signed  as  aforesaid,  such  officer  shall  forfeit  to  such 
bankrupt,  for  his  own  use,  the  sum  of  five  pounds  for  every 
day  he  shall  detain  such  bankrupt,  to  be  recovered  by  action 
of  debt  in  any  court  of  record  at  Westminster,  in  the  name 
of  such  bankrupt,  with  full  costs  of  suit  (a). — [Arch.  B.  L. 
181.] 
Commission-      "   CXVIII.  And  be  it  enacted.  That  it  shall  be  lawful  for  the 
ers  may  ad-      commissioners,  at  the  time  appointed  for  the  last  examination 
amination?f    ^  ***  bankrupt,  or  any  enlargement  or  adjournment  therc<^, 
bankrupt         ^  adjourn  such  examination  sine  die,  and  he  shall  be  free 
sine  die.  from  arrest  or  imprisonment  for  such  time,  not  exceeding  three 

calendar  months,  as  they  shall  by  indorsement  upon  such  sum" 
mons  as  aforesaid  appoint,  with  like  penalty  upon  any  officer 
detaining  such  bankrupt  after  having  been  shown  such  sum- 
mons.^— [Arch.  B.  L.  185.] 
Bankrupt  in        CXIX.  And  be  it  enacted.  That  whenever  any  bankrupt 
custody  to  be   b  in  prisoD,  or  in  custody,  under  any  process,  attachment, 
broaght before  execution,  commitment,  or  sentence,  the  commissioners  may, 
sioners  at  the  ^7  warrant  under  their  hands,  directed  to  the  person  in 
Creditors'         whose  custody  such  bankrupt  is  confined;  cause  such  bank- 
expense.  pQpi  fQ  Y^  brought  before  them  at  any  meeting,  either  public 
or  private  (6) ;  and  if  any  such  bankrupt  is  desirous  to  sur- 
render, he  shall  be  so  brought  up,  and  the  expense  thereof 
shall  be  paid  out  of  his  estate,  and  such  person  shall  be  in  • 
demnified  by  the  warrant  of  the  commissioners  for  bringing 
Assignees  may  up  such  bankrupt ;  provided  that  the  assignees  may^ appoint 
appoint  per-     any  persons  to  attend  such  bankrupt  from  time  to  time,  and 
bankrupt  ^     *°  produce  to  him  his  books,  papers,  and  writings,  in  order 
prison.  to  prepare  an  abstract  of  his  accounts,  and  a  statement  to 
shew  the  particulars  of  his  estate  and  effects  previous  to  his 
final  examination  and  discovery  thereof ;.  a  copy  of  which 
abstract  and  statement  the  said  bankrupt  shall  deliver  to 
them  ten  days  at  least  before  his  last  examination  (c). — 
[Arch.  B.L.  181,  185.] 
Penalty  on  CXX.  And  be  it  enacted,  That  any  person  wilfully  con- 
persons  con-     cealing  any  real  or  personal  estate  of  the  bankrupt,  and  who 

cealing  bank-  shall  not  within  forty-two  days  after  the  issuing  of  the  com- 
rupt  8  effects,       •    •       j«  t      .  ^    f  i-^.i 

1001., &c.         mission  discover  such  estate  to  one  or  more  of  the  commis- 
sioners or  assignees,  shall  forfeit  the  sum  of  one  hundred 

(a)  5  Geo.  2.  c.  30,  s.  5.     See       (b)  Id.  s.  6 :  and  49  Geo.  3. 
2  Dowl.  and  Ryl.  831.  c.  120,  s^  13,  extended. 

(c)  6  Geo.  2,  c.  30,  s.  6 
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jta^  aaddoriile  IW  nlw  of  the  esMM  vukmImI: 
ulnjpemM  wfao  ikilt,  alto  tW  tine  iBmcd  to  ibc  A'rTu^* ;. 
Imki^  ip  nncBdcj,  valntuil;  dncoia  w  oae  ar  Bote  x^**!'  =ak- 
dI  Ac  wmiwioptn  or  asafiwa  iitv  put  «f  tark  buk-  1^4^^"^ 
nfi'iEBUe,  bM  bafare  c«Be  W  tkc  Uovkd^  tf  Ac  ■*- 
i^  Aan  be  albiMd  in  ^b-  ntfu  ibeRipM.  ud 
atlknbcr  mmd  a*  tbe  mijarpait  m  *>lae  af  Ibc  asb- 
<n  pBOt  It  any  WMtiag  cmlbd  iv  IhU  yniew.  A»B 
>ii>l  b,  D  be  fud  OBI  of  tbe  titatt  nmmeJ  •>  Mcb  dit- 
""«)(•)•— [^"^  B.  I-  I7GL] 

exit  Aad  be  it  enacted,  TbalevoybaBki^vboAaO  Bukn^i:» 
InKiMj  Miietttaed,  ud  is  ill  tbu^  u»«fwtd  hBKlf  t^ut«l  Vj 
B  Ik  Im  a  brae  csBceni-c  bankimrti  u  ibe  liMe  itf  n- *^r^*' 
nugAtowHinian  agamit  bia.  AaU  be  diKbugd  fnm  '*"*™^- 
iU  iMn  dM  by  faim  when  be  becaaie  buknpt,  a^ /na  (If 
tlBm  ui  ilriiiifi  bertiv  ■«!(  yrnKitfe  taOiT  iW  .riaaii 
M,  ig  cue  be  ifcall  efatxia  ■  onificite  of  hA  oaafatsiij, 


l»nmifiet&ecled(t);  bat  no  i«b  ceitiCcUe  iball nIeaK  SjjiKkvf* 
B£Kiii|e  uijpoHB  wbowupulBer  wilb  aAbuknpt  tf  kuknr< 
u  ilx  ime  of  bii  bankraptcy, «  wbo  wai  tben  jiimlT  boaad.  P^^~!^ 
vtiyndeaoy  ymt  csilnet  with  incb  baiib^(c>—  •'"'*'•" 
[iiA.  fi.  I.  308,  S76,  296.] 

CXXII.  And  be  it  enacted.  That  ladi  cotifiate  riiall  be  CatiSaif  to 
lieKil  by  fon-BMu  (<1>  in  nmber  and  nhe  of  tbe  oe-  »c  >i«h4  t>T 
ililin  of  the  banbapt.  wbo  ibiD  h*n  {nnd  defati  ander  [I'^'^^^^tli' 
III  onomsoD  to  ibe  amooat  of  twmtj  poandi  at  apwaids,  nla*  at  nvii- 
*4\trBz  tmUadar  mnUit  firm  Ub(  lut  oauiutin  (^  iJbi  t«(mka*tM. 
tnin^,  ibcn  ndier  by  diTee  fifths  in  mndnt  ud  nine  of  Afta-  lii 
hA  ereditan,  or  by  auM-lalb  U  mufar  ^  »«*  o»ii»r., -J^j^jT  ^^ 
<^Aan  tbenbyMli^lbeitconetit  lathe  uid  banibapf i  iBsbcru* 
^■rWge  u  ifbren^ i  andnoMch  certificate  duUbetach  nJiic.arBiM- 
^i<^luip,  mien  tbe  amuniuonera  (ball,  in  wiiti^  andei  ^^^ 
Ibor  bndi  and  leali,  Mrtify  to  tbe  Lord  Chancellor  that 
'xA  Wafam  has  maile  a  fuU  diKoreiy  of  bii  eitale  and 
*Aci)>  ud  in  aD  tbingi  confdmied  as  afbiaiaid,  and  that 
I'm  iatt  Dot  appear  any  leaion  to  doobt  tbe  tnih  or  fol- 
Ma  of  tacb  £*cncry,  and  also  that  the  crediton  tuve 
^SUd  in  mannei  hereby  directed,  and  unless  tbe  bankrspt 
'^  ouh  in  writing  that  racb  certificate  ud  consent  wtie 
obtiiued  wi&nt  fraud,  and  nnless  socb  ceittficate  ibaU, 


iOH.tc.M.  •-M.n.         nine-tcntht.mntUplTiittlicuiDC 
^S0»J,t.a0...7:  "•*«    W»T  bl  IhrM  er  ■(■«,  »^  «rt4i 

.3,  with  ra|iKl  tanlat.     In  ul- 

U  Dombn-  cnlstlo*  tbr  ngnbn  of  tr*J11or» 

|j|r-ifita,miilltptTtb*«holt  who  mait  tlgn  oat  "f '•^."^"JJ 

it'pnjdnet  tlwiwfbTfiTt  be  •  fr»rtion,  ont  for  Ibil  *'" 
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Allowance  by  ^^f  Buch  oath,  be  alloifved  by  the  Lord  Chancellor,  against 
Lord  Chan-  ^ich  allowance  any  of  the  creditora  of  the  bankrupt  may 
^^(^"or*  be  heard  before  the  Lord  ChaneeUor  (^a).— [ Arch.  B.  L  199> 

202,  203,  206.] 
ProTision  for       CXXIIL  And  he  itetutctid,  Huit  in  all  cam  where  any  pe* 
th"aI?owance  *»*«'»/**  **«  allowance  of  a  certificate  shall  have  been  presented 
of  certificates  ^^  *^  ^^^  ChaneeUor  previotts  to  the  patsing  of  this  act^  by 
presented  un-  virtve  of  the  act  pasted  in  the  fifih  year  of  the  mgn  of  hig 
cf Ss!**  ^  ^'  **  P*******  ^fsty,  and  hereby  repealed,  by  any  banhnipt  whose 
certificate  shall  have  been  signed  by  the  requisite  numbar  of 
creditors,  with  the  exception  of  one  whose  signature  is  thereto 
necessary,  and  by  the  commissioners,  it  shall  be  lawful  for  the 
Lard  Chancelhr  to  allow  any  such  eert^icate,  and  such  eerti* 
Jieaie  shall  be  a  vaUd  discharge  as  aforesaid,  provided  such  pe- 
tiiion  fftaU  have  been  duly  served  as  in  the  said  act  required,^'^ 
[Arch.  B.  L.  199.] 
Proof  of  sig-       CXXIV.  And  be  it  enacted,  That  the  commissioaers 
creditors'        ihall  not  sign  any  certificate  unless  they  shall  have  proof,  by 
affidavit  in  writing,  of  the  signature  of  the  creditors  thereto, 
or  of  any  person  thereto  authorized  by  any  creditor,  and  of 
the  authority  by  which  such  person  shall  have  so  signed  the 
same  ;  and  if  any  creditor  reside  abroad,  the  authority  (k 
such  creditor  shall  be  attested  by  a  notary  public,  British 
minister,  or  consul ;  and  every  such  affidavit,  authorifyi  and 
attestation  shall  be  laid  before  the  Lord  Chancellor,  with 
the  certificate,  previous  to  the  allowance  thereof  (6^. — [Arch. 
B.L.200,  204.] 
Contracts  and      CXXV.  And  be  it  enacted,  That  any  contract  or  security 
securities  to    made  or  given  by  any  bankrupt  or  other  person  unto  or  in 
^rtUtign]'    trust  for  any  creditor,  or  for  securing  the  payment  of  any 
void.         '     money  due  by  such  bankrupt  at  his  bankruptcy,  as  a  consi- 
deration or  with  intent  to  persuade  such  creditor  to  consent 
to  or  sign  such  certificate,  shall  be  void,  and  the  money 
thereby  secured  or  agreed  to  be  paid  shall  not  be  recover- 
able, and  the  party  sued  on  such  contract  or  security  may 
plead  the  general  issue,  and  give  this  act  and  the  special 
matter  in  evidence  (c).—[ Arch.  B.  L.  201.] 
Bankrupt  CXXVI.  And  be  it  enacted ,  That  any  bankrupt  who  shall, 

ft?  h\°*  rt?fi°*  *^'  ^^  certificate  shall  have  been  allowed,  be  arrested,  or 
eate,  free  from  ^^^^  ^^7  action  brought  agamst  him  for  any  debt,  claim,  or 
arrest.  demand  hereby  made  proveable  under  the  commission  against 

such  bankrupt,  shall  be  discharged  upon  common  bail,  and 
may  {dead  in  general  that  the  cause  of  action  accrued  before 
Certificate       he  became  bankrupt,  and  may  give  this  act  and  the  special 
the^*°**eJd-    "****®'  "^  evidence,  and  si*ch  bankrupt's  certificate,  and  the 

(a)  50eo.S;  c.  30,  s.  10,  and        (b)  5  Geo.  2,  e.30,  s.  10,  and 
49  Geo.  3,  c,  13^  s.  18.  24  Geo.  %  e.  57.  s.  10. 

(c)  5  Geo.  %  c.  30.  s.  11. 
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illowtnoe  thereof,  shall  be  raffieieiit  eTidence  (a)  of  the  trad-  i^gt  under  the 
iog,  bankruptcy,  oommisuon,  and  other  proceeding*  prece*  eommiiiion. 
deot  to  the  obtaining  sach  certificate  (&)  ;  and  if  any  such  Bankrupt  in 
bukrapt  shall  be  tahAn  in  execution,  or  detained  in  prison  «x««ntion 
for  ndi  debt,  claim,  or  demand,    where  judgment  haa  ^^red  to'be 
lieea  obtained  before  the  aUowance  of  his  certificate,  it  shall  diteharged. 

be  hwfol  for  any  judge  of  the  court  wherein  judgment  has 
bea  M  obtained,  on  such  bankrupt's  producing  his  certificata, 
to  Older  any  officer  who  shall  have  such  bankrupt  in  custody 
by  virtae  of  such  execution,  to  discharge  such  bankrupt 
wi^at  exacting  any  fee,  and  such  officer  shall  be  hereby 
bdeomified  for  so  doing  (c).— [Arch.  B.  L.  210,  278.] 

CXXVII.  And  be  it  enacted.  That  if  any  person  who  \Krhere  bank- 
iball  have  been  so  discharged  by  such  certificate  as  afore-  rupt  has  been 
fidd,  or  who  shall  have  compounded  with  his  creditors,  or  ^^nl'i'^pt  be- 
who  ihall  have  been  discharged  by  any  insolvent  act,  shaU  pounded  or 
be  or  become  bankrupt,  and  have  obtained  orshall  hereafter  taken  the 
obtain  such  certificate  as  aforesaid,  unless  his  esUte  shall  ^^^^Ivlnt  Aet. 
podace  (after  all  charges)  sufficient  to  pay  every  creditor  unlets  15s.  in* 
voder  the  commission  fifteen  shillings  in  the  pound,  such  the  pound  Is 
eertificate  shall  only  protect  his  person  from  arrest  and  im-  fu^'e^ects' 
priionment,  but  his  future  estate  and  effects  (except  his  shall  Test  in 
tools  of  trade  and  necessary  household  furniture,  and  the  the  assignees^ 
wearing  apparel  of  himself,  hu  wife  and  children),  tkali  vtft  "l^l^^^^ 
M  t&e  osi^^Rets  undtr  the  taid  cammution,  who  ahall  be  entitled  certificate. 
ttieiuthe  same  in  like  numner  as  they  might  have  ieiMed  pro- 
perty of  vihieh  $ueh  a  batikrupt  vxu  potteeied  at  the  iuuing  the 
emmmm  Cd>--.[Arch.  B.  L.  208.] 

CXXVIII.  And  be  it  enacted,  That  every  bankrupt  who  Allowance  to 
>ha]l  have  obtained  his  certificate,  if  the  net  produce  of  his  bankrupt, 
estate  shall  pay  the  creditors  who  have  proved  under  the  „^j*J J^JJ^J,"* 
commission  ten  shillings  in  the  pound,  shall  be  allowed  five  Joot  inoa!"^ 
ptr  cent,  out  of  such  produce,  to  be  paid  him  by  the  assig-  paid  in  the 
w»,  provided  such  allowance  (e)  shall  not  exceed  four  bun-  JJS^'^^a^f''^*"^ 
<^  pounds ;  and  every  such  bankrupt,  if  such  produce  shall  g^i  exceeding 
Fy  such  creditors   twelve  shillings  and  sixpence  in  the  5001.  if  12s.  6d. 
pomd,  shall  be  allowed  and  paid  as  aforesaid  seven  pounds  JJf  ^n^  *",. 
tea  shillings  per  cm<.,  provided  such  allowance  shall  not  ex-  ceedingaool. 
e^  fire  hundred  pounds ;  and  every  such  bankrupt,  if  such  if  I5e. ; 
H«e  daU  W  mwh  credjj™. Jftee.  drijling.  in  the  ^^^^^ 
pooad  or  opwaids,  shall  be  allowed  an  dpaid  as  aforeaaid 

(a)The  certificate  most  be  first  (e)  A  bankrupt  can  have  no  al- 

entered  of  recurd.  lowance  till  after  the  final  divi- 

(»)Seeo.t.c.3a,».7.  dend.   Bxparte  Styles  and  Pick. 

.  (c)  Id.  ■.  7, 13,  where  provision  art.— 1  Atk .  J08.— Nor   before 

i»Bi»de  for  coats.  eertifieate.       Sxyarte  Orier.  1 

^(^5  Geo.  %  e.  30,  s.  9.    See  6  Atk.  S07. 
Dwl.i5lyl.258. 
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or  concealed 
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any  promise 
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unless  such 
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ten  pounds  per  cent,,  provided  such  allowance  shall  not  ex- 
ceed six  hundred  pounds ;  but  if  such  produce  shall  not  pay 
such  creditors  ten  shillinsis  in  the  pound,  such  bankrupt 
shall  only  be  allowed  and  paid  so  much  as  Uie  assignees  and 
commissioners  (a)  shall  think  fit,  not  exceeding  three  pounds 
per  cent,  and  (6)  three  hundred  pounds.~[Arch.B.  L.  275.] 

CXXIX.  And  be  it  enacted.  That  in  all  joint  commis- 
sions under  which  any  partner  shall  have  obtained  his  cer- 
tificate, if  a  sufficient  dividend  shall  have  been  paid  upon 
the  joint  estate  and  upon  the  separate  estate  of  such  part- 
ner, he  shall  be  entitled  to  his  allowance,  although  his  other 
partner  or  partners  may  not  be  entitled  to  any  allowance  (c). 
—[Arch.  B.  L.  297.] 

CXXX.  And  be  it  enacted,  That  no  bankrupt  shall  be  en- 
titled to  his  certificate,  or  to  be  paid  any  such  allowance,  and 
that  any  certificate,  if  obtained,  shall  be  void,  if  such  bank- 
rupt shall  have  lost,  by  any  sort  of  gaming  or  wagering,  in 
one  day  twenty  pounds,  or  within  one  year  next  preceding 
his  bankruptcy  two  hundred  pounds ;  or  if  he  shall,  within 
one  year  next  preceding  his  bankruptcy,  have  lost  two  hun- 
dred pounds  by  any  contract  for  the  purchase  or  sale  of  any 
government  or  other  stock,  where  such  contract  was  not  to 
be  performed  within  one  week  after  the  contract,  or  where 
the  stock  bought  or  sold  was  not  actually  transferred  or  de- 
livered in  pursuance  of  such  contract ;  or  ihall,  after  an  act 
of  bankruptcy  committed  or  in  eotitemplation  of  bankruptcy, 
have  destroyed,  altered,  mutilated,  or  falsified,  or  caused  to  be 
destroyed,  altered,  mutilated,  or  falsified,  any  of  his  books, 
papers,  writings,  or  securities,  or  made  or  been  privy  to  the 
making  of  any  false  oi' fraudulent  entrUs  in  any  book  of  ac' 
count  or  other  document,  with  intent  to  defraud  his  creditors, 
or  shall  have  concealed  property  to  the  value  often  pounds  or 
upwards ;  or  if  any  person  having  proved  a  false  debt  tinder 
the  commission,  such  bankrupt  being  privy  thereto  or  after- 
wards knowing  the  same,  shall  not  have  disclosed  the  same  to 
his  assignees  within  one  month  after  such  knowledge  (d), — 
[Arch.  B.  L.  204.] 

CXXXI.  And  be  it  enacted.  That  no  bankrupt  after  his 
certificate  shall  have  been  allotoed  under  any  present  or  future 
commission,  shall  be  liable  to  pay  or  satiny  any  d/At,  claim,  or 
demand,  from  which  he  shall  have  been  discharged  by  virtue  of 
such  certificate,  or  any  part  of  such  debt,  claim,  or  demand, 
upon  any  contract,  promise,  or  agreement,  made  or  to  be  made 
after  the  suing  out  of  the  comrnission,  unless  such  promise,  con- 
tract,  or  agreement  be  made  in  writing,  signed  by  the  bank- 


(a)  How  if  the  assignees  and 
rnmmissioners  differ? 


"  and"  instead  of  "  or."    5  Geo. 
3,  c.  30,  s.  8. 

(b)  Probably  this  is  a  misprint,        (c)  3  Geo.  4,  c.81,  s.  12. 
(d)  5  Geo.  2,  c.30,  s.  12. 
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rupt,  or  by  some  perton  thereto  latofuUy  authorised,  in  writing 
by  suth  bankrupt. —  [Arch.  B.  L.  276.] 

CXXXII.  And  be  it  enacted.  That  the  assignees  shall.  Assignees,  in 
upon  request  made  to  them  by  the  bankrupt,  declare  to  him  '*■*  ^^u^u' 
bow  they  have  disposed  of  his  real  and  personal  estate,  and  account\nd 
pay  the  surplus,  if  any,  to  such  bankrupt,  his  executors,  ad-  pay  it  to  the 
oinistrators,  or  assigns ;  and  every  such  bankrupt,  after  the  "^Ql^i*<ipt- 
creditors  who  have  proved  under  the  commission  shall  have 
bem  paid,  shall  be  entitled  to  recover  tiie  remainder  of  the 
debts  due  to  him  (a)  ;  but  the  assignees  shall  not  pay  such  In  case  of  a 
surjlus  untU  all  creditors  who  have  proved  under  the  commis-  V^l?^V  ^^^ 
sion  Aall  have  received  interest  upon  their  debts,  to  be  calcu*  interest . 
lat^  and  paid  at  the  rate  and  in  the  order  following ;  (that  is 
to  say, )aU  creditors  whose  d^ls  are  now  by  law  entitled  to  carry 
interestf  in  the  event  of  a  surplus,  shall  Jirst  receive  interest 
onswhddtt  at  the  rate  of  interest  reserved  or  by  law  payable 
Oienon,  to  be  calculated  from  the  date  of  the  commission,  and 
after  such  interest  shall  have  been  paid,  all  other  creditors  who 
have  proved   under   the  commission  shall  receive  interest  on 
their  debts  from  the  date  of  the  commission,  at  the  ratf  of  four 
pounds  per  centum. — [Arch.  B.  L.  274.] 

CXXXIII.  And  be  it  enacted.  That  at  any  meeting  of  ere-  Nine-tenths  in 
ditors  after  the  bankrupt  shall  have  passed  his  last  examination,  number  and 
(whereof  and  of  the  purport  of  which  twenty-one  days  notice  l^^^^^J^H. 
iiudl  have  been  given  in  the  London  Gazette,)  if  the  bankrupt  cept  acompo- 
of^  friends  shall  make  an  offer  of  composition,  or  security  sition  which 
for  such  composition,  which  nine-tenths  in  number  and  value  J^jJ  ^^ 

cfihe  creditors  assembled  at  such  meeting  shall  agree  to  accept, 
another  meeting  for  the  purpose  of  deciding  upon  such  offer 
ikdl  be  appointed,  whereof  such  notice  as  aforesaid  shall  be 
given ;  and  if  at  such  second  meeting  nine-tenths  in  number 
omd  value  of  the  creditors  then  present  shall  also  agree  to  accept 
sfich  offer,  the  Lord  Chancellor  shall  and  may,  upon  such  ac- 
ceptance being  testified  by  them  in  writing,  supersede  the  said 
coimniinan. — [Arch.  B.  L.  203  ;  ii.  146.] 

CXXXIV.  And  be  it  enacted.  That  in  deciding  upon  such  Mode  of  vot- 
tffer  as  aforesaid,  any  creditoi'  whose  debt  is  below  twenty  ^^^J^^^^^l^'""^ 
pounds  shall  not  be  reckoned  in  number,  but  the  debt  due  to  composition. 
such  creditor  shall  be  computed  in  value ;  and  that  any  credi- 
tor to  the  amount  ff  fifty  pounds  and  upwards,  residing  out 
^England,  ^all  be  personally  served  with  a  copy  of  the  notice 
of  the  meeting  to  decide  upon  such  offer  as  aforesaid,  and  of 
the  purpose  for  which  the  same  is  called,  so  Umg  before  such 
meeting  as  that  he  may  have  time  to  vote  thereat ;  and  such 
creditor  shall  be  entitled  to  vote  by  letter  of  attorney,  executed 
and  attested   in  manner  hereby  requir&i  for  such  creditors 
t'Otin^  in  the  choice  of  assignees ;  and  if  any  creditor  shall 

(a)13Eliz,  c.  7,s.  4. 
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agree  to  accept  any  gratuity  or  higher  compotitum  far  astent'- 
ing  to  ttich  offer,  he  shall  fmfeit  the  ddft  due  to  hxm,  together 
wUh  such  gratuity  or  compotUion;  and  the  bankrupt  shall 
(if  thereto  required)  tMke  oath  before  the  cemmissumert  that 
there  has  been  no  such  transaction  between  him  or  any  person 
with  his  privity,  and  any  of  the  creditors,  and  that  he  has 
not  used  any  undue  means  or  influence  with  any  of  them  to 
attain  meh  assent  as  aforesaid  (a)— [Arch.  B.  L.  224.] 

CXXXV.  And  be  it  enacted,  That  this  act  shall  he  con- 
straed  beneficially  for  creditors,  (h),  and  that  nothing  herein 
contained  ^U  alter  the  present  practice  in  bankruptcy,  ex- 
cept where  any  such  alteration  is  expressly  declared,  and  that 
it  shall  extend  to  aliens,  denizens,  and  women,  both  to  make 
them  subject  thereto,  and  to  entitle  them  to  all  the  benefits 
given  thereby  ;  and  that  all  powers  hereby  given  to,  or  duties 
directed  to  be  perform^  by  the  Lord  Chancellor,  shall  and 
may  be  exercised  or  perforvied  by  Lord  Keeper  of  Lords 
Commissioners  of  the  Great  Seal ;  and  all  powers  given  to  or 
duties  directed  to  be  performed  by  the  commissioners  or  assig- 
nees  may  be  exercised  and  shall  be  performed  respectively  by 
the  major  part  of  the  commissioners,  or  by  one  assignee,  where 
only  one  shall  have  been  chosen  ;  and  that  fwthing  herein  con- 
tained shtdl  render  invalid  any  commission  of  bankruptcy  now 
subsisting,  or  which  shall  be  subsisting  at  the  time  this  act  shall 
take  effect,  or  any  proceedings  which  may  have  been  had  there' 
under,  or  affect  or  lessen  any  right,  claim,  demand,  or  remedy 
which  any  person  now  has  thereuttder,  or  upon  or  against  any 
bankrupt  agaitist  whom  any  commission  has  or  ^11  home  issued, 
except  as  is  herein  specifically  enacted  ;  and  that  this  act  shall 
not  extend  either  to  Scotland  or  Ireland  except  where  the  same 
are  expressly  mentioned.— -[Arch.  B.  L.  8,  22.] 

CXXXVI.  And  be  it  enacted.  That  this  act  shaU  not  take 
effect  before  the  first  day  of  September,  one  thousand  eight 
hundred  and  twenty  five;  save  and  except  that  the  repeal  of  the 
act  passed  in  the  fifth  year  of  the  reign  of  his  present  mofesty, 
herdnf  repealed,  and  all  enactments  herein  contained  relating 
to  certificates  of  conformity,  shall  take  effect  upon  the  passing 
of  this  act* 


(a)  The  principle  of  this  and  61.    See  also  Bell's  Commenta^ 

the  preceding  section  is  taken  ries  on  the  Laws  of  Scotland, 

from  the  Scotch  Sequestration  vol.  2,  p.  484. 

Act,  54  Geo.  3,  e.  137>  8.  59.  60,  (6)  81  Jac.  I.  c.  19.  s.  1. 
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SicT.  !•  The  Court  of  Commimoners  of  Bankrupt. 

II.  The  Officen  connected  vtith  Commistionsqf  Bankrupt* 
III.  The  Qommissumen, 
rV.  The  MeuengerSfSfc, 
V.  The  Solicitor  to  the  Commisiion. 
VT.  Routine  of  the  bvsineu  in  caset  of  Bankruptcy* 
VII.  The  Authority  of  the  Chancellor  in  eases  of  Bankruptcy, 

Section  I. 

The  Court  of  Commisiioners  of  Bankrupts, 

By  Stat.  1  and  2  Geo.  4.  c.  Il5,  all  public  meetings  under 
commissions  of  bankrupt  in  London  and  all  places  within  the 
bills  of  mortality,  as  well  those  fixed  by  the  commissioners,  as 
also  all  meetings  of  creditors  under  commissions  which  are  held 
in  pursuance  of  public  advertisements,  shall  be  holden  within 
the  building  called  **  The  Court  of  Commissioners  of  Bankrupt" 
in  Bannghadl  street,  London,  («.  3,  17.),  unless  otherwise  spe- 
cially directed  in  writing  by  the  major  part  of  the  commissioners 
named  in  the  commission,  s.  17.  This  statute  of  course  extends 
to  the  public  meetings  merely ;  the  previous  meeting  or  meetingi 

B 
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for  the  purpose  of  opening  the  commission  and  declaring  the 
party  a  bankrupt,  are  necessarily  private  meetings,  often  requir- 
ing  to  be  holden  and  managed  with  great  secrecy,  in  order  to 
prevent  a  secreting  of  property  or  other  proceeding  adverse  to 
the  general  interest  of  the  creditors;  they  are  usually  holden  at 
WalkerV  Rooms  in  Quality  Court,  Chancery  Lane,  or  at  some 
coffee  house  in  the  vicinity  of  Guildhall,  London. 

But  in  country  commissions,  the  private  as  well  as  public  meet- 
ings take  place  usually  at  some  inn  or  tavern  in  the  town  in 
which  the  commission  is  opened ;  unless  where  secrecy  is  par^ 
ticularly  requisite,  in  which  case  the  private  meeting  is  often 
holden  at  the  solicitor's  office. 


Section  II. 


The  Officers  connected  mth  Commissions  of  Bankrupt, 

The  Bankrupt  CffficeJ]  The  Bankrupt  office,  or  office  of  the 
Secretary  of  bankrupts,  (where  the  docket,  in  cases  of  bank- 
ruptcy, is  struck,  &c.  as  will  be  mentioned  hereafter,)  is  situate 
in  Quality  Court,  Chancery  Lane,  London ;  attendance  from  10 
till  3,  and  from  6  till  8  o'clock  every  day  in  the  year,  excepting 
Sundays,  Christmas  day,  Good  Friday,  and  days  appointed  by 
proclamation  for  general  thanksgiving  or  fast ;  and  no  docket 
shall  be  struck,  but  within  the  hours  now  mentioned,  nor  any  but 
the  usual  fees  taken  for  transacting  any  business  out  of  the  said 
office  hours  or  on  any  holiday. — Ord.  E[don,l3th  April,  1816. 

Office  of  the  Patentee  for  making  out  commissions  of  bankrupt.] 
Patentee,  Edward  Lord  Thurlow ;  office.  No.  1,  Cursitor  Street, 
Chancery  Lane,  London;  attendance  from  10  till  3,  and  from 
6  till  8. 

The  Registrar's  Office.^  This  office,  which  was  established 
and  is  regulated  b^  stat.  1  and  2  Geo.  4.  c.  1 15,  is  situate  in  the 
Court  of  Commissioners  of  Bankrupt,  in  Basinghall  Street,  Lon- 
don ;  attendance  from  10  till  4,  and  also  during  the  sitting  of 
any  commission  of  bankrupt,  or  during  the  contmuance  of  any 
meeting  in  bankruptcy  holden  in  any  part  of  the  building,  and 
during  such  other  time  as  the  Lord  Chancellor  shall  from  time  to 
time  direct.  Sect,  1 1. 
,  The  Registrar  is  appointed  by  the  Lord  Chancellor;  and  his 
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defies,  as  defined  by  the  statiite,  are :  to  be  in  attendance  in  his 
oflioe  daring  the  boon  above  mentioned ;  to  keep  a  daily  joamal, 
legistiy  and  account  of  meetings  in  bankruptcy  which  shall  be 
boiden  in  the  said  bnildinf^  ot  any  office  belonging  to  the  same, 
in  which  shall  be  entered  the  name  of  the  bankrupt,  the  soiiciUir 
te  the  commission,  the  messenger,  the  number  of  the  list  of  com- 
■ussioneis  to  whidi  the  commission  is  directed,  the  names  of  the 
taeigaeei,  the  hour  of  meeting,  the  time  to  which  such  meeting 
shall  be  adjourned,  a  minute  of  the  nature  or  purpose  for  which 
sach  meeting  was  held,  and  the  amount  of  any  dividend  declared 
thereat ;  for  which  purpose  the  solicitor  to  the  commission  must 
famish  him  with  the  necessaiy  information  in  writing.  Sect,  11. 
He  most  also  ke^  a  book,  containing  an  entry  or  notice  of  all 
meetings  appointed  or  called  by  public  advertisement  by  the 
commissioners  or  creditors,  which  diall  be  open  to  the  inspection 
of  every  person,  during  office  hours,  without  fee.  $  11.  And  he 
is  to  be  paid  for  every  meeting,  ten  shillings  by  way  of  charge 
for  the  use  of  the  offices,  (for  which  he  is  to  account,  in  the 
manner  directed  by  the  act,  $  11, 18.)  and  one  shilling  for  him- 
self; and  also  one  shilling  for  every  search  in  the  registry  out  of 
office  hours,  unless  made  by  or  by  the  order  of  the  commission- 
ers. §  16. 

Enrolment  office."]  By  stat.  6  Geo.  4.  c  16,  $  95,  authority 
is  given  to  the  Lord  Chancellor  to  appoint  a  proper  person,  who 
by  himself  or  deputy  shall  enter  of  record  all  matters  relating  to 
commissions,  and  have  the  custody  of  the  entries  thereof.  And 
by  sect.  96,  in  all  'commissions  to  be  issued  after  this  act  shall 
have  taken  effect,  no  commission  of  bankruptcy,  adjudicatioa 
oi  bankruptcy  by  the  commissioners,  or  assignment  of  the  per- 
sonal  estate  of  the  bankrupt,  or  certificate  of  conformity,  diall 
be  received  in  evidence  in  any  court  of  law  or  equi^,  unless  the 
same  shall  have  been  first  so  entered  of  record  as  aforesaid ;  and 
which  shall  be  so  entered,  and  a  certificate  of  soch  entry  in- 
dorsed thereon,  upon  application  by  or  on  the  behalf  of  any  party 
interested  therein,  without  petition  in  writing  presented  for  thai 
purpose,  upon  payment  of  certain  fees  in  the  act  mentioned ;  and 
upon  production  of  such  instrument  afterwards  in  evidence,  the 
certificate,  so  indorsed  upon  it,  shall,  without  any  proof  of  the 
signature  thereto,  be  received  as  evidence  of  such  instrument 
having  been  so  entered  of  record.  Also,  by  the  same  section, 
the  Lord  Chancellor  may,  upon  petition,  direct  any  depositions, 
proceedings,  or  other  matter  relating  to  commissions  of  bankrupt, 
to  be  enter^  of  record  as  aforesaid,  and  appoint  such  fee  for  so 
doing  as  he  may  think  reasonable* 

The  ofiice  for  this  purpose  is  in  the  Bankrupt  office.  « 

-'  b2 
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SXCTXON  III. 

The  Commimonen, 

The  following  are  the  lists  of  the  London  Commissioners : 

1st  List. 

William  Gould,  Esq.,  Sharphan  Park,  Bath. 

Hon.  James  Abercromby,  13,  lincoln's  Inn  Old  Square. 

John  Turner,  Esq.,  23,  Nottingham  Place. 

Sir  George  Francis  Hampson,  Bart.,  19,  Lincoln's  Inn  Old  Square. 

John  Beames,  Esq.,  5,  lincoln's  Inn  Old  Square. 

2<ILtst. 

John  Mitford,  Esq.,  Insolvent  Office. 

Francis  Charles  Parry,  Esq.,  4,  Onslow  Terrace. 

Thomas  Christopher  Glynn,  Esq.,  24,  Lincoln's  Inn  Old  Square. 

Horace  Twiss,  Esq.,  15,  Serle  Street,  Lincoln's  Inn  Fields. 

Thomas  Metcalfe,  Gent.,  5,  lincoln's  Inn  New  Square. 

3d  List. 

William  Roberts,  Esq.,  2,  Lincoln's  Inn  New  Square. 
George  Bankes,  Esq.,  5,  King's  Bench  Walk,  Temple. 
J.  H.  Merivale,  Esq.,  4,  Lincoln's  Inn  Old  Square. 
Hon.  J.  H.  Abbott,  Esq.,  Peck's  Buildings,  Temple. 
G.  Richards,  Esq.,  8,  lincoln's  Inn  Old  Square. 

4th  Utt, 

Henry  Revel  Reynolds,  Esq.,  27,  Charlotte  Street. 

Robert  Joseph  Chambers,  Esq.,  9,  Keppel  Street,  Russell  Square. 

William  Conant,  Esq.,  11,  Portland  Place. 

Richard  Richards,  Esq.,  Exchequer  Office,  Temple. 

Joseph  Hickey,  Gent.,  Sion  Row,  Twickenham,  Surrey. 

5th  Liit, 

John  Reeves,  Esq.,  2,  Parliament  Place,  Westminster. 

Richard  Wilson,  Esq.,  47,  Lincoln's  Inn  Fields. 

Thomas  Hall  Plomer,  Examiner's  Office. 

Francis  Gregg,  Esq.,  48,  Bedford  Row. 

Anthony  Hart  Rawlinson,  Esq.,  3,  Lincoln's  Ian  New  Square. 
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6th  List. 


Robert  Talbot,  Esq.,  Stone  Castle,  near  Dartford,  Kent. 
Francis  Vesey,  Esq.,  33,  Brompton  Row. 
John  Samuel -Martin  Fonblanqne,  Esq.,  Boswell  Court. 
George  James  Pennington,  Esq.,  6,  King's  Bench  Walk,  Temple. 
W.  C.  L.  Keene,  Esq.,  5,  Lincoln's  Inn  New  Square. 


7th  List. 

John  Beauclerk,  Esq.,  19,  Grosvenor  Place. 
Jefferies  Spranger,  Esq,,  2,  Gray's  Inn  Square. 
Hon.  Charles  Ewin  Law;  10,  Farrar's  Buildings. 
John  Dynely,  Esq.,  1,  Field  Court,  Gray's  Inn. 
William  Bond,  Esq.,  7,  Fig  Tree  Court. 


8th  List, 

William  WeUfit,  Esq.,  21,  Lincoln's  Inn  Old  Square. 
John  Pensam,  Esq.,  Serjeant's  Inn,  Fleet  Street. 
Nathaniel  Clayton,  Esq.,  3,  Lincoln's  Inn  New  Square. 
William  John  Law,  Esq.,  74,  Great  Russell  Street. 
£•  Jacob,  Esq.,  21,  Lincoln's  Inn  Old  Square. 


9th  List. 

James  Trebeck,  Esq.,  30,  Green  Street,  Grosvenor  Square. 
John  Samuel  Hudson,  Esq.,  Wimbledon. 
Edward  Goulbum,  Esq.,  2,  Brick  Court,  Temple. 
James  Seton,  Gent.,  12,  George  Street,  Adelphi. 
Edward  Grose  Smith,  Gent.,  7,  Angel  Court. 


lOth  List. 

Thomas  Evance,  Esq.,  Belmont  House,  Vauxhall. 
John  Newland,  Esq.,  1,  Lincoln's  Inn  New  Square. 
Bryan  Blundell  HoUingshead,  Esq.,  Gray's  Inn  Square. 
Thomas  Farrer,  Gent,  66,  Lincoln's  Inn  Fields. 
Clement  Tudway  Swanston,  Esq.,  54,  Chancery  Lane. 


lltkUst. 


Peter  Johnstone*  Esq.,  11,  Somerset  Street,  Poitmmii  Squar*. 
Henry  Hal],  Esq.,  63,  Lunb's  Conduit  Street. 
Basil  Montagu,  Esq.,  10,  Lincoln's  Inn  New  Square. 
Thomas  Meggison,  Esq.,  Exchequer  Office,  Temple. 
Nathaniel  l^Satm,  Esq.,  23,  linooln's  Inn  Old  Square. 

I2th  List. 

John  Calthorpe  Gongh,  Esq.,  9,  linooln's  Inn  New  Square. 
George  Dale  CoUinson,  Esq.,  24,  Lincoln's  Inn  Old  Square. 
John  Lucius  Dampier,  Esq,,  6,  King's^ Bench  Walk,  Temple. 
Charles  Sinclair  Cullen,  ^sq,,  1,  Cloisters,  Temple. 
Peter  Still,  Gent,  5,  lincoln's  Inn  New  Square. 

13t&  Litt, 

George  Daniel  Hanrey,  Esq.,  Stanmore. 

George  Roeti>  Esq.,  6,  lincohi's  Ian  Old  Squaie. 

Robert  George  Cecil  Fane,  Esq.,  3,  Stone  Bnildinga* 

Robert  Belt,  Esq.,  76,  Chancery  Lane. 

W.  B.  Brent,  Esq.,  22,  linooln's  Inn  Old  Square. 

I4th  List. 

Archibald  Elijah  Impey,  Esq.,  6,Montague Place,  Russell  Square.. 

Montague  Farrer  Ainslie,  Essq.,  Gray's  Inn  Square. 

William  Villiers  Surtees,  Esq.,  40,  Devonshire  Place. 

Robert  Grant,  Esq.,  18,  linooln's  Inn  Old  Square. 

Charles  Bathurst,  Esq.,  8,  Powis  Place,  Great  Onnond  Street. 

Tarn  Q^am  Ccmmissumen. 

Thomas  Evance,  Esq.,  Beknont  House,  Vauxhall. 
Henry  Revel  Reynolds,  Esq.,  27,  Charlotte  Street. 
John  Samuel  Martin  Fonblanque,  Boswell  Court. 

These  are  nominated  by  the  Lord  Chancellor,  to  act  as  com- 
missioners in  London  commissions,  or,  more  correctly  speaking, 
as  persons  to  whom  all  London  commissions  must  be  directed. 
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for  they  derive  their  authority  as  commissioners  solely  from  the 
commission  in  each  case. 

In  country  commissions,  (which  can  only  be  when  the  bank- 
rapt  resides  above  40  miles  from  London,  2  Cooke  2|)  the  soli- 
citor suing  out  the  commission  nominates  the  commissioners. 
They  must  not  be  creditors  of  the  intended  bankrupt.  Ord,  Eld. 
25  July,  1817.  And  two  of  them,  at  least,  must  be  barristers 
rending  at  or  near  the  place  where  such  commission  is  to  be^ 
executed ',  Ord,  Loughb.  12  Aug,  1800 ;  unless  that  be  imprac- 
ticable, as  where  there  are  no  barristers  within  20  miles  of  the 
place  who  would  be  willing  to  attend  for  the  fees  allowed  by 
statute,  in  which  case  thfe  commission  may  be  directed  to  five 
attomies ;  Ord,  Eld,  15  Aug,  1821 ;  and  by  stat  6  Geo,  4  c,  16. 
$  23  ;  at  every  meeting  under  any  commission  to  be  executed 
in  the  country,  wherein  any  one  or  more  of  the  commissioners 
named  may  be  a  barrister  or  barristers,  such  barrister  or  barris- 
ters, or  as  many  of  them  as  shall  be  willing  to  attend,  not  ex- 
ceeding three  at  each  meeting,  shall  be  the  acting  commissioner 
or  commissioners,  and  shall  be  entitled  to  his  or  their  summonses 
and  fees  accordingly,  in  priority  to  any  of  the  other  oommis- 
sionerft  in  the  said  commission  named. 

As  to  the  authority  of  the  commissioners  to  commit  th6  bank- 
rupt, or  persons  summoned  to  give  evidence,  &c.  before  them, 
and  as  to  the  authority  given  to  the  commissioners  in  other  re- 
j^>ect,  vide  post  passim. 

By  Stat.  1  and  2  Geo.  4.  c^  115.  $  21,  the  commissionets  act- 
ing under  any  commission  of  bankrupt  shall  have  full  power  and 
anthority,  and  they  are  hereby  empowered  and  authorised,  to 
order  and  direct  the  messenger  or  messengers  acting  under  their 
authority  in  any  such  commission,  to  take  into  custody  any  per- 
son or  persons  who  shall  commit  or  be  guilty  of  any  riot  or  dis* 
turbance,  or  who  shall  interrupt  the  said  commissioners  in  the 
exercise  of  their  duty,  and  to  have  such  persons  taken  before 
any  alderman  or  magistrate  acting  in  the  commission  of  the 
peace,'  to  be  dealt  with  according  to  law  ;  and  the  warrant  of 
such  commissioners  shall  be  a  fudl  authority  and  indemnity  to 
such  messenger  or  messengers  in  so  doing.  It  may  be  doubtful, 
perhaps,  vdiether  country  commissioners  be  included  in  this 
clause  of  the  statute.    See  the  Act, 

It  may  be  necessary  to  observe  that  a  creditor  of  the  bank» 
rupt  cannot  be  or  act  as  a  commissbner ;  Ex  p.  Prosser,  2  Rose, 
370.  Ex  p.  Story,  Buck,  70  ;  and  where  a  creditor  was,  with- 
out his  privity,  named  a  commissioner,  and  had  declined  to  act, 
but  was  afterwards  chosen  assignee,  he  was  restrained  from  acting 
as  assignee  j  Exp,  Crundtoell,  2  Mad,  1192 ;  and  u(>on  all  applica- 
tbns  for  commissions*  requesting  that  the  commissions  may  be  di- 
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rected  to  commissioners  therein  named,  the  solicitor,  in  delivering 
to  the  secretary  of  bankrupts  the  names  of  the  commissioners, 
must  at  the  same  time  certify  that,  "  according  to  the  best  of 
his  knowledge  and  belief,  none  of  the  persons  intended  to  be 
commissioners  are  or  is  in  any  manner  creditors  or  a  creditor  of 
the  intended  bankrupt."  Ord.  Eld.25  July,  1817.  A  commissioner 
also  cannot  be  an  assignee.  Ex  p,  Crundwell,  2  Mad,  292; 
nor  the  solicitor  under  the  commission.  Ex  p*  Wood,  Sel,  Co. 
Ch.  46. ;  nor  can  he  purchase  any  of  the- bankrupt's  property, 
either  for  himself  or  others ;  Ex  p.  Bennett,  10  Ves.  381 ;  at 
least  not  without  the  assent  of  the  majority  of  the  creditors  at 
a  meeting  called  for  that  purpose.     Ex  p.  Hg,rriaon,  Buck,  17. 

The  commissioners  must  decide  upon  evidence  given  directly 
before  them,  and  not  upon  affidavits  merely  stating  the  sub- 
stance of  evidence  given  in  another  court ;  Ex  p.  Harcourt,  2 
Rose,  203  ;  or  the  like,  and  should  proceed  on  the  commission 
submitted  to  them,  without  reference  to  any  co-existing  commis- 
sion against  the  same  bankrupt.  Exp,  Pryce,  2  Glyn  and  J.  161. 
An  appeal  lies  from  their  decision  to  the  Lord  Chancellor.  Ex  p, 
Marler,  1  Atk,  151.  Bromley  v.  Goodere,  Id.  77. 

They  may  be  removed  for  misconduct ;  Ex  p,  Searth,  14  Ves, 
204 ;  that  is  to  say,  the  Lord  Chancellor  ma^  order  a  new  oom- 
miMion  to  issue,  (and  at  their  expense,  according  to  circum- 
stances,) to  be  directed  to  other  commissioners.  7  Vm,  Abr, 
77.  pi,  3. 

If  two  or  more  of  the  commissioners  named  in  a  commission 
die,  the  commission  may  be  renewed  ;  Ex  parte  Hobbes,  Buck, 
134.  6  Geo,  4.  c.  16,  §  26  ;  upon  which  only  half  the  usual 
fees  shall  be  paid.  6  Geo.  4.  c.  16,  $  26.  And  the  commission- 
ers under  the  renewed  commission,  in  such  a  case,  commence 
from  that  stage  of  the  proceedings  where  the  former  commis- 
sioners left  off.     Buck,  134. 

By  Stat.  6  Geo.  4.  c.  16,  $  135,  all  powers  given  to,  or  duties 
directed  to  be  performed  by  the  commissioners,  by  this  act,  (as 
hereinafter  fully  detailed  in  the  course  of  this  work,)  may  be 
exercised  or  performed  by  the  major  part  of  the  commissioners. 

Their  oath,"]  By  stat.  6  Geo.  4.  c.  16,  $  21,  no  commission" 
ers  shall  be  capable  of  acting  in  the  execution  of  any  of  the 
powers  and  authorities  given  by  this  act,  (except  the  power 
hereby  given  of  administering  the  oath  next  hereinafter  men- 
tioned,) until  he  shall  have  taken  an  oath  in  the  presence  of 
one  or  more  of  the  said  commissioners,  to  the  effect  following, 
that  is  to  say : 

"  J,  A,B.  do  swear,  that  t  will  faithfuUy,  impartially,  and 
"  honestly,  according  to  the  best  of  my  sikill  and  knowledge, 
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'*  euU  the  several  powers  and  trusts  reposed  in  me  as  a  commiS' 
"  sumer,  in  a  commission  of  bankruptcy  against  ■ ,  and  that 
"  without  favour  or  affectum,  pr^udice  or  malice.  So  kelp  me 
"  God." 

Which  oath  the  commissioners  are  hereby  empowered  and 
required  to  administer  one  to  another  in  the  same  commission 
named ;  and  they  shall  enter  and  keep  a  memorial  or  memorials 
thereof^  («ec  the  form,  ii.  p.  7,)  signed  by  them  respectively, 
stmong  the  proceedings  under  each  commisiuon. 

Their  fees.'}  •  Commissioners  shall  receive  and  be  paid  the  fee 
of  20  shillings  each  commissioner  for  every  meeting,  and  the 
like  sum  for  every  deed  of  conveyance  executed  by  them,  and 
£or  the  signature  of  the  bankrupt's  certificate.  6  G.  4.  c.  16, 
§  22.  And  when  any  commission  shall  be  executed  in  the 
coontiy,  every  commissioner,  being  a  barrister  at  law,  shall  re- 
ceive a  further  fee  of  20  shillings  for  each  meeting  ;  and  in  case 
his  usual  place  of  residence  is  distant  seven  miles  or  upwards 
from  the  place  where  such  meetings  are  holden,  and  he  shall 
travel  such  distance  to  any  such  meeting,  he  may  receive  a 
farther  sum  of  20  shillings  for  every  such  meeting.  Id,  And 
any  commissioner,  who  shall  receive  from  the  creditors,  or  out 
of  the  estate  of  the  bankrupt,  any  further  sum  than  as  afore- 
said, or  who  shall  eat  or  drink  at  the  charge  of  the  creditors,  or 
out  of  the  estate  of  the  said  bankrupt,  or  order  any  such  expense 
to  be  made,  shall  be  disabled  for  ever  from  acting  in  such  or 
any  other  commission.  Id. 

The  fees  to  the  commissioners  are  to  be  paid  at  the  time  of 
meeting  by  the  solicitor  to  the  commission ;  and  if  not  paid, 
such  solicitor  will,  on  petition,  be  ordered  to  pay  them  ;  Ex  p. 
Griffith,  1  Mad.  56,  2  Rose,  342  ;  and  (by  6  Geo.  4.  c.  16, 
J  23)  barristers  named  in  a  country  commission,  not  exceeding 
three  in  number,  shall  have  their  fees  in  preference  to  other 
commissioners. 

Actions  against  them."]  If  the  commissioners  act  beyond  the 
limit  of  their  authority,  and  an  injury  thereby  accrue  to  a  party, 
he  may  maintain  an  action  against  then> ;  Miller  v.  Seare,  2  W. 
BU  1144,  2  Sir.  880.  Perkin  v.  Proctor,  2  WUs.  382.  R.  v. 
Jekyl,  I  Vent,  323,  Show.  102.  Doswell  v.  Impey,  1  B.  ^  C. 
163.  2  D.S^  R.  350 ;  and  see  4  Inst.  277.  1  Salk.  348 ;  but 
where  they  act  within  the  limit  of  that  authority,  although  from 
a  mistaken  or  erroneous  judgment,  they  are  not  liable  to  an 
action.  Doswell  v.  Impey,  I  B.  8^  C.  168.  2  £>.  ^  R.  350. 
Nor  are  they  liable  where  their  commitment  is  bad,  owing  to 
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a  mere  informality  in  their  warrant;  Bray's  eate,  Comb,  391. 
or  where  the  warrant  works  no  actual  injury  to  the  party,  as, 
for  instance,  where  the  party  is  already  imprisoned  on  another 
account ;  Crowley  v.  Impey,  2  Stark.  261  ;  yet  even  in  such  & 
case,  if  by  reason  of  the  warrant  he  be  confined  to  narrower 
bounds,  as  if  he  be  deprived  of  the  rules  of  the  King's  Bench 
or  Fleet  prisons,  which  he  before  enjoyed,  it  would  be  other- 
wise*  Id.  If,  however,  they  be  sued,  merely  by  reason  of  the 
invalidity  of  the  commission,  or  the  like,  they  may  afterwards 
sue  the  assignees  for  the  amount  of  the  costs,  &c.  incurred  by 
them  in  defending  the  action.  Ex  p,  Linthwaite,  16  Vet,  235. 

By  stat«  6  Geo.  4.  c.  16,  $  41,  no  writ  shall  be  sued  oiit 
against,  nor  copy  of  any  process  served  on,  any  commissdoner, 
for  any  thing  by  him  done  as  such  commissioner,  unless  notice 
in  writing  of  such  intended  writ  or  process  shall  have  been  de- 
livered to  him,  or  left  at  his  usual  place  of  abode,  by  the  attor- 
ney or  agent  for  the  ptu-ty  intending  to  sue  or  cause  tiie  sam^  to 
be  sued  out  or  served,  at  least  one  calendar  month  before  the 
suing  out  or  serving  the  same :  and  such  notice  shall  set  forth 
the  cause  of  action  which  such  party  has  or  claims  to  hav^ 
against  such  commissioner;  and  on  the  back  of  such  notice 
shall  be  indorsed  the  name  of  such  attorney  or  agent,  together 
with  the  place  of  his  abode,  who  shall  receive  no  more  than  20 
shillings  for  preparing  and  serving  such  notice*  The  following 
may  be  the  form  of  the  notice : 

"  To  A.  D.,  C.  D.,  and  E.  P.,  etquires,  commissUmen  named  in 
a  commission  of  bankrupt  against  [me,  by  the  name  and  description 

of]  Joseph  Styles,  late  of ,  in  the  county  of ,  builder, 

dealer  and  chapman* 

**  Take  notice ^  that  I  intend,  at  the  expiration  of  one  ailendar 
month  from  the  day  of  your  being  served  with  this  notice,  or  as 
soon  cfter  as  conveniently  may  be,  to  cause  a  writ  of  our  Lord  the 
King,  called  a  ILatitat"  or  "  Capias  ad  respondendum,"  or  if  in 
Middlesex  in  B.  K.  "  a  precept  caUed  a  BiU  of  Middlesex']  to  be 
sued  out  of  his  Majesty's  Court  of  [King's  Bench"  or  "  Common 
Pleas']  against  you  and  every  of  you,  at  my  suit,  in  a  plea  of  tres- 
pass, for  that  you,  and  each  and  every  of  you,  as  commissioners 
named  in  a  commission  of  bankrupt  against  [me,  by  the  name  and 

description  of]  Joseph  Styles,  late  of ,  in  the  county  of , 

grocer,  dealer  and  chapman,  did,  on  or  about  the day  of  — , 

1825,  cause  [me  to  be  wrongfully  and  illegally  taken  and  imprisoned, 
and  wrongfully  and  illegally  to  he  kept  and  detained  in  prison  for 
a  long  space  qf  time,"  so  stating  shortly  the  cause  of  action, 
which  you  intend  to  prove  at  the  trial.]     Dated  the day 


fjf  — -,  1825. 


Joseph  Styles. 
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*,♦  To  be  written  on  plain  paper,  and  indorsed  "  G.  H,  of 

,  attorney  [or  agent]  for  the  voithin  named  Joseph  Styles" 

See  2  Arch.  Pr.  B.  R.  150.    Arch.  Forms,  512. 

And  hy  §  42,  no  such  plaintiff  shall  recover  any  verdict 
against  such  commissioner  in  any  case  where  the  actioir  shall  be 
grounded  on  any  act  of  the  defendant  as  commissioner,  unless 
it  be'  proved  upon  the  trial  of  such  action,  that  such  notice 
was  given  as  aforesaid ;  but  in  default  thereof,  such  commis* 
sioner  shall  recover  a  verdict  and  costs ;  and  no  evidence  shall 
be  permitted  to  be  given  by  the  plaintiff  on  the  trial  of  any 
such  action,  of  any  cause  of  action,  except  such  as  is  contained 
in  the  notice. 

Also,  by  §  43,  every  such  commissioner  may,  at  any  time 
within  one  calendar  month  after  such  notice,  tender  amends  to 
the  party  complaining,  or  to  his  agent  or  attorney ;  and  if  the 
same  is  not  accepted,  may  plead  such  tender  in  bar  to  any  action 
brought  against  him,  grounded  on  such  writ  or  process,  together 
with  the  plea  of  Not  Guilty,  and  any  other  plea  with  leave  of 
the  court ;  and  if,  upon  issue  joined  thereon,  the  jury  shall  find 
the  amends  so  tendered  to  have  been  sufficient,  they  shall  give  a 
verdict  for  the  defendant ;  and  if  the  plaintiff  shall  become  non* 
suit,  or  shall  discontinue  his  action,  or  if  judgment  shall  be 
given  for  such  defendant  upon  demurrer,  such  commissioner  shall 
be  entitled  to  the  like  costs  as  he  would  have  been  entitled  to 
in  case  he  had  pleaded  the  general  issue  only ;  and  if  upon  issue 
so  joined,  the  jniy  shall  find  that  no  amends  were  tendered,  or 
that  the  same  were  not  sufficient,  and  also  against  the  defend- 
ant on  such  other  plea  or  pleas,  they  shall  give  a  verdict  for  the 
plaintiff,  and  such  damages  as  they  shall  think  proper,  which  he 
shall  recover,  together  with  costs  of  suit :  provided,  that  if  any 
such  commissioner  shall  neglect  to  tender  any  amends,  or  shall 
have  tendered  insufficient  amends,  before  the  action  brought,  he 
m^y*  by  leave  of  the  court  where  such  action  shall  depend,  at 
any  time  before  issue  joined,  pay  into  court  such  sum  of  money 
as  he  shall  think  fit ;  whereupon  such  proceedings  shall  be  had 
in  court,  as  in  other  actions  where  the  defendant  is  allowed  to 
pay  money  into  court.    See  2  Arch,  Pr.  B,  R, 

By  §  44,  every  action  brought  against  any  person,  for  any 
thing  done  in  pursuance  of  this  act,  shall  be  commenced  within 
three  calendar  months  next  after  the  fact  committed  ;  and  the 
defendant  or  defendants  in  such  action  may  plead  the  general 
issue,  and  give  thb  act  and  the  special  matter  in  evidence  at  the 
trial,  and  that  the  same  was  done  by  authority  of  this  act ;  and 
if  it  shall  appear  so  to  have  been  done,  or  that  such  action  was 
commenced  after  the  time  before  limited  for  bringing  the  same, 
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the  jury  shall  find  for  the  defendant  or  defendants ;  and  if  there 
be  a  verdict  for  the  defendant  or  defendants,  or  if  the  plaintiff 
or  plaintiffs  shall  be  nonsuited,  or  discontinue  his  or  their  action 
or  suit  after  appearance  thereto,  or  if  upon  demurrer  judgment 
shall  be  given  against  the  plaintiff  or  plaintiffs, — the  defendant 
or  defendants  shall  recover  double  costs. 

The  statute  authorizes  the  commissioners  in  certain  cases  to 
commit  the.  bankrupt  and  other  persons  examined  before  them, 
specifying  in  their  warrant  of  commitment  the  questions  such 
persons  have  refused  to  answer,  or  have  not  fully  answered.  See 
§  36,  37, 34,  33,  39,  of  the  statute^  post.  But  by  §  40,  in  every 
action,  in  respect  of  any  such  commitment,  brought  by  any 
bankrupt  or  other  person  so  committed,  the  court  or  judge  be- 
fore which  or  whom  such  action  is  tried,  shall,  if  thereto  re- 
quired by  the  defendant  or  defendants  in  such  action,  (in  case 
the  whole  of  the  examination  of  the  party  so  committed  shall 
not  have  been  stated  in  the  warrant  of  commitment,)  inspect 
and  consider  the  whole  of  such  examination ;  and  if  upon  such 
inspection  and  consideration  it  shall  appear  to  such  court  or 
judge  that  the  party  was  lawfully  committed,  the  defendant  or 
defendants  in  such  action  shall  have  the  same  benefit  there- 
from, as  if  the  whole  of  such  examination  had  been  therein 
stated. 

And  lastly,  by  §  90,  in  any  action  by  or  against  any  assignee, 
or  in  any  action  against  any  commissioner  or  person  acting 
under  the  warrant  of  the  commissioners,  for  any  thing  done  as 
such  commissioner,  or  under  such  warrant,  no  proof  shall  be 
required  at  the  trial,  of  the  petitioning  creditor's  debt  or  debts, 
or  of  the  trading,  or  act  or  acts  of  bankruptcy,  respectively, 
unless  the  other  party  in  such  action  shall,  if  defendant,  at  or 
before  pleading,  and,  if  plaintiff,  before  issue  joined,  give  notice 
in  writing  to  such  assignee,  commissioner,  or  other  person,  that 
he  intends  to  dispute  some  and  which  of  such  matters  ;  and  in 
case  such  notice  shall  have  been  given,  if  such  assignee,  com- 
missioner, or  other  person,  shall  prove  the  matter  so  disputed, 
or  the  other  party  admit  the  same,  the  judge  before  whom  the 
cause  shall  be  tried,  may,  if  he  thinks  fit,  grant  a  certificate  of 
such  proof  or  admission ;  and  such  assignee,  commissioner,  or 
other  person,  shall  be  entitled  to  the  costs,  to  be  taxed  by  the 
proper  officer,  occasioned  by  such  notice ;  and  such  costs  shall, 
if  such  assignee,  commissioner,  or  other  person,  shall  obtain  a 
verdict,  be  added  to  the  costs ;  and,  if  the  other  party  shall 
obtain  a  verdict,  shall  be  deducted  from  the  costs,  which  such 
other  party  would  otherwise  be  entitled  to  receive  from  such 
assignee,  commissioner,  or  other  person. 
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SsCTtOK  IV. 

The  Messengen,  ifc. 

The  following  is  a  List  of  the  Messengers : 

Wm,  Burtoood,  S3,  Southampton  Buildings. 
Charles  Cutten,  6,  Quality  Courtf  Chancery  Lane, 
Thos.  Hamber,  16,  Southampton  Buildings, 
James  Johnstone,  32,  Southampton  Buildings. 
John  Trinder  Nixon,  35,  Southampton  Buildings. 
Henry  Fage,  10,  Quality  Court,  Chancery  Lane, 
John  Wright,  9,  Quality  Court,  Chancery  Lane, 

These  are  officers  attendant  upon  the  London  commissioners 
only,  and  chosen  and  appointed  in  each  particular  case  by  the 
soUcitor  to  the  commission.  Their  several  duties  will  be  fully 
detailed  in  the  course  of  the  work ;  and  as  to  the  payment  of 
their  bills,  see  post,  title,  "  Costs,"  See,  15. 

In  the  case  of  a  country  commission,  the  soUcitor  makes  choice 
of  some  person  as  messenger  to  the  commission,  to  whom  the 
commissioners  direct  their  warrants,  and  who  executes. their 
sammonses,  &c. 

The  messenger  is  an  officer  of  the  court,  and  as  such  is 
unenable  to  the  order  of  the  court,  in  respect  of  his  conduct 
under  the  commission.  Therefore  the  court  has  jurisdiction  to 
wder  the  messenger  to  account  to  the  assignees  for  property 
possessed  by  him  under  a  former  commission  against  the  same 
bankrupts,  which  had  been  superseded. 

Actions  against  them,']  By  stat.  6  Geo.  4.  c.  16,  (after  giving 
certain  power  and  authority  as  to  the  seizure  of  the  bankrupt's 
property,  to  persons  appointed  for  that  purpose  by  the  commis- 
sioners, by  warrant  under  their  hands  and  seals,  as  hereinafter 
more  particularly  mentioned,)  it  is  enacted  by  sect.  31,  that  no 
action  shall  be  brought  against  any  person  so  appointed  by  the 
commissioners  for  a^y  thing  done  in  obedience  to  their  warrant, 
prior  to  the  choice  of  assignees,  unless  demand  of  the  perusal 
and  copy  of  such  warrant  hath  been  made  or  left  at  the  usual 
place  of  abode  of  such  person  or  persons,  by  the  party  or  parties 
intending  to  bring  siich  action,  or  by  his  or  their  attorney  or 
agent,  in  writing,  signed  by  the  party  or  parties  demanding  the 
same,  and  unless  the  same  hatJi  been  refused  or  neglected  for 
six  days  after  such  demand ;  and  if  after  such  demand  and 
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compliance  therewith,  any  action  be  brought  against  the  person 
so  appointed  as  aforesaid,  without  making  the  petitioning  creditor 
or  creditors  defendant  or  defendants}  if  living,  on  producing 
and  proving  such  warrant  at  the  trial  of  such  action,  the  jury 
shall  give  their  verdict  for  the  defendant,  notwithstanding  any 
defect  of  jurisdiction  in  the  commissioners ;  and  if  such  action  be 
brought  against  the  petitioning  creditor  or  creditors,  and  the  person 
so  appointed  as  aforesaid,  the  jary  shall,  on  proof  of  such  war- 
rant, give  their  verdict  for  the  person  so  appointed  as  aforesaid, 
notwiUistanding  any  such  defect  of  jurisdiction  as  aforesaid ;  and 
if  the  verdict  shall  be  given  against  the  petitioning  creditor  or 
creditors,  the  plaintiff  or  plaintiffs  shall  recover  his  or  their  costs 
against  him  or  them,  to  be  taxed  so  as  to  include  such  costs  as 
the  plaintiff  or  plaintifis  are  liable  to  pay  to  the  person  so  appoint- 
ed as  aforesaid. 

And  by  sect.  32.  in  every  such  action  so  brought  as  aforesaid 
against  the  petitioning  creditor  or  creditors,  either  alone  or 
jointly  with  the  person  so  appointed  by  the  commissioners  as 
aforesaid,  for  any  thing  done  in  obedience  to  their  warrant,  proof 
by  the  plaintiff  or  plaintiffs  in  such  action  that  the  defendant  or 
defendants,  or  any  of  them,  are  petitioning  creditors,  shall  b« 
sufficient  for  the  purpose  of  making  such  defendant  or  defend- 
ants liable,  in  the  same  manner  and  to  the  same  extent  as  if  the 
act  complained  of  in  such  action  had  been  done  or  committed  by 
such  defendant  or  defendants. 

The  following  may  be  the  form  of  the  demand  of  the  perusal 
and  copy  of  the  warrant,  above  mentioned ; 

To  Mr.  W,  B. 

Whereas  on  or  about  the day  of  —  1825,  you  [leised 

and  took  possession  of  divers  goods  and  chattels,  the  property  rf,  and 

belonging  to,  Joseph  Styles  rf grocer,  and  kept  and  detained 

them  in  your  possession  from  thence  hitherto,  and  still  keep  and  de- 
tmn  the  sarne,"  or  as  Uie  case  may  have  been,]  **  under  colour 
or  pretence  of  some  warrant  or  warrants  of  some  commissioner  or 
commissioners  of  bankrupt,  authorizing  you  so  to  do.  Now  I  do 
hereby,  as  the  attorney  far  the  said  Joseph  Styles,  and  on  his  behalf 
demand  of  you  the  perusal  and  copy  of  all  and  every  warrant  ani 
warrants  under  and  by  virtue  of  which  you  [seized  and  took  pos- 
session of  the  goods  and  chattels  aforesaid,  and  detailed  and  kept 
the  samel  ^*  foresaid.    Dated  the day  of 1825. 

G,  H,  of ,  attorney  [or  agent"]  fw 

the  said  Joseph  Styles* 

♦»*  See  2  Arch,  Pr.  B,  R.  151. 
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Also,  by  sect.  90,  we  have  seen  [ante,  p.  11,  13.]  that  in  ta 
action  against  a  person  acting  under  a  warrant  of  the  commission- 
ers, for  any  thing  done  under  such  warrant,  no  proof  shall  be 
required  at  the  trial,  of  the  trading,  petitioning  creditor's  debt  or 
act  of  bankruptcy,  unless  notice  of  the  party's  intention  to  dis- 
pute the  same  be  given  in  manner  therein  directed.    See  the  section » 

And  lastly,  by  sect.  44,  the  action  must  be  commenced  within 
three  calendar  months  after  the  fact  committed ;  the  defendant 
may  plead  the  general  issue,  and  give  the  special  matter  in  evi- 
dence ;  and  if  the  plaintiff  fail,  the  defendant  shall  recover 
double  costs.     See  the  section,  ante,  p.  11. 


Section  V. 

The  Solicitor  to  the  Commission* 

There  is  no  statute,  I  believe,  which  requires  that  the  person 
suing  out  a  commission  of  bankrupt,  should  be  an  attorney,  re- 
gularly admitted  in  any  court ;  but  there  is  no  doubt  that  the 
Lord  Chancellor,  in  the  exercise  of  that  control  he  possesses  in 
those  matters,  would  not  suffer  a  commission  to  be  sued  out  by 
any  other  person.  However,  it  is  not  necessary  that  a  person* 
suing  out  a  commission  of  bankrupt,  should  be  a  solicitor  in 
chancery ;  if  he  be  an  attorney  of  a  court  of  common  law,  it  is 
sufficient.  WilJdnson  v.  Diggles,  2  D.  ^  E.  302,  I  B.  8f  C.  158. 
And  see  Ford  v.  Webb,,  3  B.  ^  B.  241.  He  is  appointed  or  re- 
moved by  the  majority  of  the  assignees.  Ex.  p.  Tomlinson, 
2  Rose,  66. 

His  Disabilities  and  Liabilities^]  He  cannot  be  a  purchaser  of 
any  of  ^e  bankrupt's  property  either  for  himself  or  others, 
Exp.  Bennett,  10  Ves.  381 ;  even  after  he  ceases  to  be  the  soli- 
citor to  the  commission.  Ex  p.  James,  8  Ves.  337,  at  least  with- 
out the  consent  of  the  parties  interested.    Id* 

He  is  responsible  for  the  commissioners'  fees.  Ex  p.  Qriffiik, 
2  Rose,  342,  1  Mad.  56,  and  any  creditor  may  petition  against 
him  in  respect  of  property  received  by  him  under  the  commission. 
Saxton  V.   Davis,  18  Ves.  72,  1  Rose  79. 

How  punished  for  misconduct."]  Where  it  appears  that  he  has 
been  guUty  of  fraud  or  collusion,  or  any  irregularity  has  arisen 
from  his  gross  ignorance  or  gross  negligence,  the  Lord  Chan- 
cellor, upon  petition,  will  in  general  order  him  to  pay  the  costs 


16  Routine  of  th»  Btmneo  in  CtMt  of  Bankruptcy, 

of  the  motions  or  other  proceedings  arising  from  it»  see  Ett  p. 
Amnosmith,  14  Fes.  209.  Ex  p.  Conway,  13,  Tes. 62.  Exp, 
Haywood,  13  Ves,  67.  and  see  Exp,  Harding,  Buck,  24, 27 ;  and 
in  very  gross  cases  may  orderhim  to  be  removed  altogether,  and 
another  solicitor  appointed.    See  Ex  p*  Lowe,  1  Glyn  Sf  J,  78. 

His  Lien  for  CostsJ]  The  assignees  are  by  law  entitled  to 
the  custody  of  the  proceedings  under  the  commission;  see  Exp, 
Bullen,  1  Rose,  134.  Exp.  Scartk,  15  Ves,  293.  Ex  p,  Watson, 
1  Cook,  105.  Exp,  Newton,  2  Rose,  19.  Ex  p.  Hardy,  I  Rose, 
395.  And  see  Ex  p.  Innes,  Bu^ik,  337.  Yet  in  practice  the 
solicitor  always  has  possession  of  Uiem,  but  he  has  no  lien  upon 
them  for  his  costs.  See  Ex  p,  Shaw,  1  Glyn  S^  J,  124.  He  has 
a  lien,  indeed,  upon  all  papers  of  the  bankrupt,  which  came 
to  his  hands  previously  to  the  act  of  bankruptcy,  for  costs  due 
to  him  from  the  bankrupt ;  1  Cook,  423.  and  see  Lambert  v. 
Buckmaster,  2  B.  ^  C.  616 ;  4  D.  ^  A.  125  ;  and  he  has  this 
lien  as  fully  against  the  assignees,  as  against  the  bankrupt  him- 
self; Id, ;  so  has  every  attorney.  See  Arch.  Pr,  B,  R.  38.  But 
he  has  no  lien  upon  papers  come  to  his  hands  after  the  act  of 
bankruptcy.  Exp.  Lee,  2  Ves,  285.  See  Exp,  Allisim,  1  Glyn 
8fJ,2lO, 

As  to  his  remedy  for  costs,  see  post.  Sect,  15. 


SlCTION  VI. 

Routine  of  the  Business  in  Cases  of  Bankruptcy, 

The  Solicitor  appointed  by  the  petitioning  creditor  for  the  pur< 
pose  of  suing  out  the  commission,  after  having  the  affidavit  of 
debt  made,  and  the  bond  to  the  great  seal  executed,  by  his 
client,  as  hereinafter  directed,  lodges  them  in  the  office  of  the 
secretary  of  bankrupts,  and  the  clerk  then  makes  out  the  usual 
petition  to  the  Lord  Chancellor ;  and  thereupon  the  commission 
IS  sealed  and  granted,  as  of  course. 

As  soon  as  the  solicitor  obtains  the  commission,  he  gets  his 
messenger  to  summon  the  commissioners,  or,  in  country  cases, 
the  solicitor  appoints  with  the  commissioners  the  time  and  place 
of  meeting.  This  is  a  private  meeting,  and  sometimes  holden 
with  great  secrecy,  for  reasons  sufficiently  obvious.  At  the 
time  and  place  appointed,  the  commissioners  meet,  the  commis- 
sion is  opened,  the  commissioners  administer  to  each  other  the 
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oath  required  by  statute,  the  petitioning  creditor  makes  deposi- 
tion as  to  his  debt,  witnesses  are  produced  who  make  oath  of 
the  trading  and  act  of  bankruptcy,  and  the  commissioners  then 
adjudge  the  party  a  bankrupt.  The  commissioners  then  appoint 
the  time  and  place  for  holding  the  first,  second  and  third  public 
meetings  of  the  creditors,  at  which  times  the  bankrupt  is  required 
to  surrender,  by  an  advertisement  which  the  solicitor  causes  to 
be  inserted  for  that  purpose  in  the  Gazette,  and  by  a  summons 
left  for  him  at  his  usual  place  of  abode,  or  served  upon  him  in 
case  he  is  in  prison.  The  commissioners  also  issue  their  war* 
rant,  directed  to  the  messenger  and  others,  authorizing  them  to 
seize  the  property,  books,  &c.  of  the  banlurupt ;  and  which  is 
done  accordingly. 

The  first  public  meeting  is  appointed  for  the  surrender  of  the 
bankrupt,  and  the  proof  of  debts.  If  he  surrender  at  this 
meeting,  a  memorandum  to  that  effect  is  indorsed  upon  his  sum- 
mons, which  has  the  effect  of  protecting  him  from  arrest  until 
after  he  has  undergone  his  final  examination.  Such  of  the  cre- 
ditors who  appear,  prove  their  debts,  by  making  depositions 
thereof.  This  is  in  general  the  only  business  done  at  this  fifst 
public  meeting. 

The  second  public  meeting  is  appointed  for  the  choice  of 
asdgnees,  and  for  the  proof  of  debts.  If  the  bankrupt  have  not 
surrendered  at  the  former  meeting,  he  may  surrender  at  this, 
and  a  memorandum  thereof  may  be  indorsed  upon  his  summons, 
as  above  mentioned.  Those  of  the  creditors  who  attend,  and 
who  have  not  yet  proved  their  debts,  may  now  prove  them. 
The  creditors  who  have  proved  their  debts  to  the  amount  of  £10 
and  upwards,  then  chuse  the  assignees,  and  sign  a  memorandum 
thereof ;  and  an  acceptance  of  the  trust  is  thereupon  subscribed 
and  signed  by  the  assignees.  The  creditors  at  the  same  tim» 
name  some  banker,  with  whom  the  monies  to  be  received  by  the 
assignees  under  the  commission  shall  be  lodged.  And  lastly,  the 
solicitor's  and  messenger's  bills  of  costs  are  presented  to  the 
commissioners,  and  taxed  by  them:  and  the  conmiissioners 
give  written  orders  to  the  assignees  to  pay  the  same  out  of  the 
first  monies  or  effects  to  be  received  under  commission.  This 
is  usually  the  whole  of  the  business  done  at  the  second  public 
meeting. 

The  third  public  meeting  is  appointed  for  the  final  examina- 
tion of  the  bankrupt,  for  the  creditors  to  assent  to  or  dissent 
from  the  allowance  of  his  certificate,  and  for  the  proof  of  debts. 
If  the  bankrupt  have  not  already  surrendered,  he  must  surrender 
before  three  o'clock  in  the  afternoon  of  the  42d  day  from  the 
day  of  his  being  declared  bankrupt,  (and  which  is  the  day  always 
appointed  for  this  third  public  meeting,)  otherwise  he  will  bft 
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ffuXty  of  felony.  The  Lord  Chancellor,  however,  may  enlarge 
the  time  for  his  surrendering ;  or  if  he  have  surrendered,  and 
submitted  to  be  examined,  the  commissioners  may,  if  they  think 
fit,  adjourn  the  examination  to  anodier  day,  and  afterwards 
from  day  to  day,  until  he  shall  have  undergone  the  entire  of  his 
examination.  The  certificate,  signed  by  the  requisite  number 
of  creditors,  may  be  laid  before  the  commissioners  for  their  sig* 
nature,  at  this  or  at  any  future  meeting,  after  the  bankrupt  has 
finished  his  final  examination.  The  creditors  may  also  prove 
their  debts  at  this  meeting. 

There  may  be  subsequent  meetings  for  declaring  dividends, 
and  for  other  purposes,  of  which  due  notice  must  be  given  by 
advertisement  in  the  Gazette. 

Memorandums  of  the  proceedings  of  the  commissioners  are 
made  at  eaeh  meeting,  and  signed  by  them.  And  these,  toge- 
ther with  the  depositions  of  creditors,  witnesses,  &c.  the  exami- 
nations of  the  bankrupt  and  others,  and  copies  of  the  Gazettes 
containing  the  advertisements,  are  tacked  together,  and  kept  by 
the  solicitor  to  the  commission. 

Oathst  Affirmations,  ^c]  By  stat.  6  Geo.  4.  c.  16,  s.  99,  any 
bankrupt  or  other  person  who  shall,  in  any  examination  before 
the  commissioners,  or  in  any  affidavit  or  deposition  authorised 
or  directed  by  the  present  or  any  act  thereby  repealed,  wilfully 
and  corruptly  swear  falsely,  being  convicted  thereof,  i^all  suffer 
the  pains  and  penalties  in  force  against  wilful  and  corrupt  per- 
jury ;  and  where  any  oath  is  hereby  directed  or  required  to  be 
taken  or  administered,  or  affidavit  to  be  made  by  or  to  any 
party,  such  party,  if  a  quaker,  shall  or  may  make  solemn  affir- 
mation, and  such  quaker  shall  incur  such  danger  or  penalty  for 
refusing  to  make  such  solemn  affirmation  in  such  matters,  when 
thereto  required,  as  b  hereby  provided  against  persons  refus- 
ing to  be  sworn  -,  and  all  quakers  who  shall,  in  any  such  afiir- 
mation,  knowingly  and  wilfully  affirm  falsely,  shall  sufier  the 
same  penalties  as  are  provided  against  persons  guilty  of  wilful 
add  corrupt  perjury ;  and  all  persons  before  whom  oaths  or 
'  affidavits  are  hereby  directed  to  be  made,  are  respectively  em* 
powered  to  administer  the  same,  and  also  such  solemn  affirma- 
tion as  aforesaid. 

No  Stamps  or  Auction  Duty,"]  By  stat.  6  Geo.  4.  c.  16,  s.  98, 
after  this  act  shall  have  come  into  effect,  all  commissions  of 
bankrupt^  and  also  all  deeds,  conveyances,  assignments,  snr- 
retiders,  admissions,  and  other  assurances  of  or  to  or  relating 
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solely  to  any  freehold,,  leasehold,  copyhold,  or  castomaiy  met- 
snages,  lands,  or  tenements,  or  any  mortgage,  charge,  or  other 
ibcnmbrance  upon,  or  any  estate,  right,  or  interest  of  and  in, 
any  mesaaages,  lands,  tenements,  or  personal  estate,  being  the 
•state  of  or  belonging  to  any  bankrupt  or  bankrupts,  or  part  or 
parcel  thereof,  and  which,  after  the  execution  of  such  deeds, 
conveyances,  assignments,  surrenders,  or  assurances  respecttvelf , 
shall,  either  at  law  or  in  equity,  be  or  remain  the  estate  and 
property  of  such  bankrupt  or  bankrupts,  or  the  assignee  or  as- 
signees appointed  or  chosen  by  virtue  of  the  commission  issued 
against  him  or  them  respectively,  and  also  all  powers  of  attor* 
ney,  writs  of  Supenedoas  and  Proeedendo,  certificates  of  confor- 
mity, affidavits,  and  all  other  instruments  and  writings  whatso- 
ever relating  solely  to  the  estate  or  effects  of  any  bankrupt  or 
baidui^ta,  or  any  part  thereof,  or  to  any  proceedings  under  any 
commission  of  bankrupt,  and  all  advertisements  inserted  in  the 
London  Gaxette  relating  solely  to  matters  in  bankruptcy,  shall 
not  be  liable  to  any  stamp  duty  or  any  other  government  duty 
whatsoever^  and  ail  sales  of  any  real  of  personal  estate  of  any 
bankrupt  or  bankrupts,  shaU  not  be  liable  to  any  auction  doty. 


SlCTlON  Vtt. 


The  Authority  of  the  Lord  Chancellor  in  cases  of  Bankruptcy. 

The  Lord  Chancellor  has  and  ekeroises  a  discretionary  super- 
intending authority  in  cases  of  bankruptcy,  as  far  as  relates  to 
the  proceedings  under  the  commission,  to  the  bankrupt,  the 
creditors,  the  assignees,  the  commissioner,  the  solicitor,  the 
messenger,  and  all  others  concerned  in  suing  out  or  proceeding 
upon  a  commission  of  bankrupt.  See  Ex  p.  Cowan,  3  B»SfA,  12d« 
And  this  jurisdiction  is  in  some  instances  app^ate,  in  others 
original. 

He  has  a  species  of  appellate  jurisdiction  from  the  dedsions 
of  the  commissioners.  Ex  p.  MarUr,  I  Atk,  151.  Bramiey  v. 
Ooodore,  Id.  77.  If,  for  instance,  the  commissioners  erroneously 
allow  of  a  certain  proof  of  debt,  the  Lord  Chancellor,  upon 
petition,  may  order  it  to  be  expunged ;  or  if  the  commissioiieTS 
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refuse  to  allow  of  the  proof,  the  Lord  Chancellor  may  order  iff 
to  be  allowed.  So  if  the  commissioner.  \t  in  any  other  respect, 
the  remedy  is  by  petition  to  the  Lord  Chancellor.  He  has  no 
power,  however,  to  compel  the  commissioners  to  declare  a  man 
a  bankrupt,  or  to  sign  the  bankrupt's  certificate.  Buck,  510. 
11  Ves.  417.  13  Jd.  181.  16  Id.  126.  7  East,  91.  Yet  in  a 
recent  case,  where,  of  the  five  commissioners  to  whom  the  com- 
mission was  directed,  one  was  dead,  and  another  out  of  the 
country,  and  one  of  the  remaining  three  being  of  opinion,  er- 
roneously, that  the  petitioning  creditor's  debt  was  not  sufficient 
to  sustain  the  commission,  the  commissioners  did  not  proceed  to 
adjudication :  the  Lord  Chancellor,  ott  petition,  ordered  that 
the  petitioning  creditor  should  be  at  liberty  to  sue  out  another 
commission  upon  the  same  docket  papers,  to  be  directed  to  the 
list  of  commissioners  next  in  rotation  which  was  full.  Ex  p. 
Stead,  1  Glyn  and  J.  301.  In  aid  of  the  authority  of  the  com- 
missioners, also,  the  Lord  Chancellor  will  interfere,  upon  peti- 
tion, in  all  cases  where  the  commissioners  really  have  authority, 
but  their  power  of  enforcing  is  defective.  As,  for  instance, 
where  the  legislature  has  given  authority  to  the  commissioners, 
bat  has  not  given  them  power  to  punish  disobedience  to  that 
authority,  to  make  it  available  for  its  purpose,  the  Great  Seal 
will  lend  the  aid  of  its  general  jurisdiction  to  execute  and  en- 
force the  provisions  of  the  legislature.  Ex  p.  Woolley,  1  Glyn 
8f  /.  395.  But  in  cases  where  the  statute  has  given  no  authority 
to  the  commissioners,  the  Court  of  Chancery  cannot  supply  the 
defect.  Id,  A  creditor  proving  his  debt  gives  the  Chancellor 
jurisdiction  as  to  the  debt,  or  dividends  due  in  respect  of  such 
debt ;  Ex  p.  Hilton,  1  Jac.  ^  W.  469.  Ex  p.  Timbrel,  Buck.  305; 
but  an  assignee  cannot  maintain  a  petition  in  bankruptcy  against 
a  party  not  claiming  under  the  commiarion,  though  such  party 
luay,  by  petition  against  the  assignees,  claim  property  against 
the  commission ;  Exp,  Peate,  19  Ves.  46. 1  Rose,  242 ;  or  petition 
|o  supersede  it.     Post,  chap.  1.  sec.  13. 

The  lord  Chancellor  has  also  an  original  jurisdiction  in  many 
cases  where  the  commissioners  have  none ;  as,  for  instance,  in 
issuing  the  commission  ;  in  superseding  it ;  in  issuing  a  renewed 
commission ;  in  amending  the  commission,  &c. ; — in  enlarging 
the  time  for  the  bankrupt's  surrender  or  final  examination  ;  in 
discharging  the  bankrupt  out  of  custody,  if  his  detaining  credi- 
tor sue  out  the  commission  or  prove  upon  the  estate  -, — ^in  stay- 
ing or  allowing  the  bankrupt's  certificate ;  in  ordering  mortgaged 
property  of  the  bankrupt  to  be  sold ;  in  ordering  the  proceed- 
ings under  the  commission  or  any  part  of  them  to  be  enrolled  ; 
in  removing  or  discharging  assignees,  and  ordering  others  to  be 
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ckosen  in  their  stead  ;  in  obliging  the  solicitor  to  the  commis- 
sion to  deliver  up  the  proceedings,  &c. ;— or  the  like :  in  these 
and  the  like  instances,  the  mode  of  proceeding  is  by  petition  to 
the  Lord  Chancellor.  The  Chancellor,  also,  upon  a  bankrupt 
petition,  may  send  a  case  for  the  opinion  of  a  court  of  law,  or 
direct  an  issue  to  tiy  litigated  facts.  Sse  Exp,  Cottrel,  Cowp, 
742.     £ir  p.  GuUton,  1  Atk,  139. 

From  the  decision  of  the  Lord  Chancellor,  in  cases  of  bank- 
ruptcy, there  is  no  appeal. 


24  Who  may  be  a  Bankrupt, 

includes  not  only  brokers  concerned  in  the  purchase  and  sale  of 
merchandize,  but  also  stock  brokers,  Cullen,  18 ;  and  pawn- 
brokers, Rawlinson  v.  Pearson,  5  B,  8f  A.  124 ;  and  even  where 
a  pawnbroker  had  ceased  to  take  in  pledges,  but  still  continued 
to  sell  those  that  remained  in  his  hands  unredeemed,  it  was 
holden  that  he  might  be  a  bankrupt.  Id.  As  to  insurance 
brokers,  ftee  Ex  p,  Stevens,  4  Mad,  256. 

And  persons  using  the  trade  or  professUmof  a  Scrivener,  receiv- 
ing other  men's  monies  or  estates  into  their  trust  or  custody, J  A 
Scrivener  was  made  subject  to  the  bankrupt  laws,  and  in  the 
very  words  here  used,  by  one  of  the  repealed  statutes,  namely, 
Stat.  21  Jac.  1.  c.  19.  s.  2  ;  and  the  nature  of  the  trade  or  pro* 
fession  of  scrivener  was,  at  the  time  of  the  making  of  that  act, 
well  understood.  A  scrivener  then  was  a  person  to  whom  pro- 
perty was  entrusted,  for  the  purpose  of  lencung  it  out  to  others 
at  an  interest  payable  to  his  principal,  and  for  a  commission  or 
bonus  to  himself,  whereby  he  sought  to  gain  his  livelihood. 
Therefore  a  man  who  had  money  of  other  persons  in  his  pos- 
session, and  who  discounted  bills  with  it  for  his  own  emolument 
only,  was  holden  not  to  be  a  scrivener.  Harrison  v.  Harrison, 
1  £j^.  555.  So,  it  has  been  holden  that  an  attorney,  purchasing 
and  selling  estates,  negotiating  loans,  &c.  for  his  clients,  in  the 
common  course  of  his  profession,  and  making  only  the  regular 
professional  charges  for  the  conveyance,  &c.,  was  not  a  scrivener 
within  the  statute  of  James  1.  above  mentioned.  Ex  p,  Malkin, 
1  Rose,  406.  2  Id,  27,  28.  Re  Lewis,  2  Rase,  59.  Hurd  v. 
Brydges,  1  Holt,  654.  But  if  money  were  usually  lodged  in 
the  hands  of  an  attorney  by  his  clients  and  others,  for  the  pur- 
pose of  being  invested  in  securities,  and  upon  his  so  investing 
the  money,  he  charged  not  only  for  the  conveyances,  but  also  a 
certain  bonus  or  compensation  for  himself,  and  he  were  a  con- 
veyancer as  well  as  an  attorney,  then  it  seems  he  would  have 
been  deemed  a  scrivener  within  the  above  statute.  HutchiTison 
y,  Gascoigne,  1  Holt,  507. 

And  persons  insuring  Ships  or  their  Freight,  or  other  matters, 
against  perils  of  the  sech]  Before  this  statute,  an  underwriter, 
as  such,  could  not  be  a  bankrupt.  Exp,  Bell,  15  Ves,  355.  As 
to  insurance  brokers,  see  Exp,  Stevens,  4  Mad,  256;  they  are 
clearly  not  within  this  clause  of  the  statute. 

Warehousemen,"]  This  is  a  term  well  understood  in  the  city 
of  London,  and  means  persons  who  buy  and  sell  linens,  muslins, 
silks  and  woollen  goods,  by  wholesale ;  and  does  not,  it  should 
seem,  include  in  it  every  person  who  owns  or  keeps  a  warehouse. 
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and  who  is  not  otherwise  a  trader  withiq  the  words  or  meaning 
of  this  statute. 

Wharfingers.']  This  is  also  a  term  well  understood  in  Lon- 
don, and  means  proprietors  of  waterside  premises,  who  land, 
waiehoose  and  ship  goods,  either  foreign  or  coastwise,  for  re« 
ward. 

Paeken.']  This  is  also  a  term  well  understood  in  London, 
and  means  persons  employed  by  merchants,  to  receive,  and  in 
some  instances  to  select,  goods  for  them,  from  manufacturers, 
dyers,  calenderers,  &c.,  and  pack  the  same,  for  exportation. 

BuUders.'J  These  were  not  liable  to  be  made  bankrupt,  pre- 
viously to  this  statute.    5  Esp.  147.    2  Campb,  300. 

Carpenten.']  By  this  it  should  seem  is  meant  such  a  person 
as  purchases  timber  and  other  materials  which  he  works  up  as  a 
carpenter,  and  not  a  person  who  merely  works  at  the  trade.  See 
3  Mod.  155.     1  Cook  B.  L.  49. 

Sh^rights.']  These  were  holden  to  be  subject  to  the  bank- 
rupt laws,  previously  to  this  statute ;  L.  Rayjn.  741 :  not,  it 
should  seem,  a  person  who  merely  works  at  the  trade,  but  one 
who  also  purchases  and  fumbhes  tne  materials^ 

Victuallers.]  Previously  to  this  statute,  being  a  victualler 
did  not  subject  a  man  to  the  bankrupt  laws,  4  Bur,  2064 ;  un- 
less he  sold  liquors  out  of  the  house  to  any  person  who  sent  for 
them.    1  Rose,  84. 

Keepers  of  inns,  taverns,  hotels,  or  eeffee-hmises.']  An  innkeeper, 
before  this  statute,  was  not  subject  to  the  bankrupt  laws,  3  Lev. 
310.  Skin.  291 ;  imless  he  sold  to  any  person  out  of  the  house 
who  sent  to  purchase  of  him.  1  T.  R.  572.  1  Rose,  84.  And 
the  same  of  coffee-house  keepers.  Hotel  keepers,  of  course, 
were  not  within  the  former  statutes. 

Dyers.1  It  should  rather  seem  that  dyers,  previously  to  this 
statute,  were  not  subject  to  the  bankrupt  laws.  See  Chr.  46. 
Mont.  17.     But  see  Cooke,  48. 

Printers.']  These  have  been  now  subjected  to  the  bankrupt 
laws,  for  the  first  time. 

Bleachers.']  These  also  do  not  seem  to  have  been  liable  to  be 
made  bankrupts,  before  this  statute.    See  1  Mont.  17. 

C 


36  Who  may  be  a  Bankrupt, 

FulUn,'i  These  also  Vere  not  subject  to  the  bankrupt  laws, 
previously  to  this  statute. 

CkiUtiderers,']  These  also  were  not  subject  to  the  bankrupt 
laws,  previously  to  this  statute. 

Cattle  or  sheep  saletmenJ]  It  has  been  doubted  whether  these 
were  not  rendered  subject  to  the  bankrupt  laws,  by  stat.  5  Geo. 
2.  c.  30.  s.  39.  as  coming  within  the  meaning  of  the  term  *<  fac- 
tor" in  that  statute.  See  WiUes,  139.  Chr.579,  It  was  thought 
proper,  therefore,  in  the  present  statute,  to  put  the  matter  out  of 
doubt,  by  mentioning  them  specifically. 

And  all  persons  using  the  trade  of  merchandiie  hf  voay  of  bar" 
gaining,  exchange,  barterir^,  eommtssion,  eonsignment,  or  othtr- 
tuise,  in  gross  or  by  retail,]  This  needs  no  explanation.  The 
trade  of  merchandize  means  merely  the  purchasing  of  articles  of 
merchandize,  for  the  purpose  of  selling  them  again  at  a  profit. 
Upon  the  trade  of  bujring  and  selling  with  a  view  to  profit,  we 
shall  have  occasion  to  make  some  observations  presently. 

And  all  persons,  who  either  for  themselves,  or  as  agents  or  factors 
for  others,  seek  their  living  by  buying  and  selling,  or  by  buying  ami 
letting  for  hire,  or  by  the  voorkmarMp  of,  goods  or  commodities*'] 
And  this,  although  they  cannot  be  classed  under  any  particular 
denomination,  in  which  case  they  may  be  called  "  dealer  and 
chapman,"  (meaning  a  person  who  buys  and  sells  mere  personal 
goods,  with  a  view  to  profit,) — a  denomination,  which,  if  sup- 
ported by  evidence,  will  support  a  commission,  although  coupled 
with  one  which  of  itself  would  not  indicate  a  trader.  See  £r. 
p.  Herbert,  2  Rose,  248.    Hale  v.  Small,  2  Brod.  ^  B,  25. 

In  the  repealed  statute,  21  Jac.  1.  c.  19.  s.2.  the  words  are 
*'  All  and  every  person  and  persons  using  or  that  shall  use  the 
trade  of  merchandize,  by  way  of  bargaining,  exchange,  barter- 
ing, chevisance,  or  otherwise,  in  gross  or  by  retail,  or  seeking 
bis  or  her  living  by  buying  and  selling."  The  cases  therefore 
which  have  been  decided  upon  these  words,  "  buying  and  sel- 
ling," in  the  statute  of  James  1,  will  furnish  us  with  the  con- 
struction which  should  be  given  to  the  same  words  in  the  present 
statute. 

First,  then,  as  to  buying  and  selling  goods  or  commodities : 
it  must  be  a  buying  and  selling,  or  at  least  an  intent  to  seU ;  for 
a  buying  alone,  without  an  intent  to  sell,  1  Com,  Dig,  Bank^ 
rupt  A,  or  Si  selling  alone  without  a  buying.  Id,,  will  not  con- 
stitute a  trading  within  the  meaning  of  this  clause  of  the  statute ; 
and  the  buying  must  be  a  purchase  in  the  common  and  ordinary, 
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and  not  merely  in  the  legal  acceptation  of  the  tenn«    Per  Lord 
Loughborough  in  Parker  v.  Wells  Coohe,  58.    If  a  man  purchase 
goods  for  his  own  use,  that  will  not  make  him  a  trader  within 
tins  branch  of  the  statute,  even  although  he  afterwards  sell  such 
of  them  as  he  may  not  have  occasion  for;  because  he  does  not 
nek  his  living  by  the  buying  and  selling.    See  Diet,  of  Lord 
Mantfieid  in  Parker  y«  Welle,  1  T.  JR.  34.  and  see  Summersett  v. 
Janris,  3  Brod,  ^  Bing,  2;  6  Moore,  56.  On  the  other  hand,  if 
a  man  sell  the  produce  of  his  land,  even  althot^h  he  buy  some 
other  article  to  mix  with  it,  in  order  to  sell  the  produce  so  mixed 
to  a  greater  advantage,  it  will  not  make  him  a  trader  within  this 
dause  of  the  present  act.    Patten  v.  Brown,  7  Taunt,  409.   But 
otherwise,  where  the  produce  of  the  land  is  merely  the  raw  mate- 
rial of  a  manufacture,  and  the  manufacture  is  not  the  usual  or 
necessary  mode  of  enjoying  the  land.     Wells  v.  Parker,  1  T,  R, 
34.  S.  C.  1  T.  R.  783.    If  a  man  buy  horses  to  sell  again,  with 
a  view  to  profit,  he  is  liable  to  be  a  bankrupt  -,  Ex  parte  GiM>s, 
2  Rote,  38.     Wright  v.  Bird,  1  Price,  20 ;  but  if  he  sell  only 
such  as  be  bred  and  reared  himself,  he  is  not.    If  a  butcher  buy 
sheep  or  cattle,  kill  and  sell  them,  with  a  view  to  profit,  he  is 
liable  to  be  a  bankrupt;  Dally  v.  Smith,  4  Bur,  2148;  but  if 
he  kill  and  sell  only  such  as  he  bred  and  reared  himself,  he  is 
not.  If  a  fisherman  be  in  the  habit  of  purchasing  fish  from  others 
to  sell  again,  with  a  view  to  profit,  he  is  liable  to  be  a  bankrupt ; 
Heannay  v.  Birch,  3  Camp,  233 ;  but  if  he  sell  only  such  fish  as 
have  been  caught  by  him,  he  is  not.    Persons  who  purchase 
coals  to  sell  again,  with  a  view  to  profit,  are  liable  to  be  made 
bankrupts ;  Cooke,  48, 73 ;  but  if  they  sell  only  such  as  they  pro- 
cure from  their  own  mines,  they  are  not.    Port  v«  Turton, 
2  Wils,  169,  and  see  ante,p,  3.    So,  a  person  who  owns  or  rents 
a  mine,  works  it  and  sells  the  ore,  &c.  is  not  thereby  subject  to 
the  bankrupt  laws ;  for  though  he  sells  he  does  not  buy ;  Port  v. 
Turton,  2  Wils.  169 ;  and  the  same  of  a  person  who  sells  stones 
taken  from  his  own  quarry.    Ex  parte  Gardner,  1  Rose,  377, 
1  r.  ^  B.  45.  So  if  a  man  make  bricks  from  his  own  land,  as  a 
mode  of  enjoying  the  profits  of  it,  even  although  he  make  the 
bricks,  entirely  for  sale,  and  j^urchase  sand  and  fuel,  &c.  for  the 
purpose  of  making  them,  he  is  not  a  trader  within  the  meaning 
of  the  bankrupt  laves ;  Parker  v.  Wells,  Cook,  52—63.    Sutton 
V.  Weely,  7  East,  442  ;  and  this,  whether  he  was  a  freeholder 
or  termor  merely ;  Ex,  p,  GaUimore,  2  Rose,  424  •  but  if  he 
bought  the  earth,  as  earth,  by  the  load  or  otherwise,  and  manu- 
factured it  into  bricks  for  the  purpose  of  sale,  that  would  render 
him  liable  to  be  a  bankrupt.     Per  Lord  Loughborough  in  Parker 
V.  Wells,  supra.  Cock,  68.    Therefore  where  a  man  made  bricks 
for  sale,  of  earth  dug  and  taken  from  the  waste,  without  the  as- 

c  2 
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sent  of  the  lord,  but  afterwards  paid  to  the  lord  a  constderation 
fpr  it,  this  was  holdea  to  {be  tantamount  to  a  purchase  of  the 
earth,  as  earth,  by  license  from  the  lord,  and  that  consequently 
the  party  was  a  trader  within  the  meaning  of  the  bankrupt  laws. 
Ex  p.  Harrison,  1  firo.C.C^173.  But  if  a  man  make  bricks  for 
his  own  use  merely,  from  earth  either  taken  from  his  own  land  or 
purchased  by  him,  e?en  although  he  should  sell  some  of  them 
that  he  has  not  occasion  to  use,  he  is  not  thereby  a  trader  within 
this  statute.  Per  Lord  Mansfield  in  Parker  v.  Wells,  1  T.  R.  34. 
So  if  a  man  bum  lime  for  sale,  from  chalk  or  lime-stone  obtained 
upon  his  own  farm,  that  would  not  make  him  a  trader  within  the 
meaning  of  the  bankrupt  laws;  Ex  p.  Ridge,  1  Rose,  316;  al- 
though if  he  purchased  the  chalk  or  lime-stone,  and  burnt  it  for 
sale,  no  doubt  it  would  be  otherwise.  If  a  man  purchase  tim* 
ber  Ceven  standing  timber)  to  sell  again,  with  a  view  to  profit, 
he  is  liable  to  be  a  bankrupt ;  Holroyd  v.  Gtoynne,  2  Taunt.  178 ; 
but  if  he  sell  only  such  as  he  cuts  down  upon  his  own  land,  he 
is  not.  If  a  man  buy  milk  to  sell  it  again,  with  a  view  to  profit, 
he  is  liable  to  be  a  bankrupt ;  but  if  he  sell  the  milk  only  which 
he  procures  from  his  own  cows,  even  although  he  occasionally 
also  sell  the  cows  when  they  are  no  longer  fit  for  that  purpose, 
he  is  not.  Carter  v.  Dean,  1  Swans,  64.  So  if  a  man  buy  cheese 
or  cider  to  sell  again,  with  a  view  to  profit,  he  is  liable  to  be  a 
bankrupt ;  but  if  he  sell  only  the  cheese  which  he  has  made 
from  the  milk  of  his  own  cows,  or  the  cider  which  he  makes  from 
the  fruit  of  his  own  trees,  he  is  not.  Per  Lord  Mansfield  in  Par- 
ker V.  Wells,  1  r.  R,  34.  So  if  a  man  purchase  the  whole  daily 
impression  of  a  newspaper  to  sell  again,  with  a  view  to  profit, 
and  risks  the  loss  of  such  as  may  remain  unsold,  he  is  liable  to 
be  a  bankrupt.  Gimmingham  v.  Laing,  2  Marsh,  236,  6  Tauntc 
532.  But  merely  labouring  for  hire  will  not  render  a  man  lia- 
ble to  be  a  bankrupt  within  this  clause  of  the  statute,  (see  post,) 
because  there  is  neither  a  buying  nor  a  selling.  So  buying  and 
selling  Government  stock,  or  other  public  stocks  or  securities, 
does  not  render  a  man  liable  to  be  made  a  bankrupt,  because 
they  are  not  "  goods  or  commodities"  within  the  meaning  of  this 
clause  of  the  statute.  Colt  v.  Netterville,  2  P.  Wnu,  308.  Nor 
will  the  buying  and  selling  land,  or  any  interest  therein,  make  a 
man  liable  to  be  a  bankrupt,  for  the  same  reason.  See  Port  v. 
Turton,  2  WiU.  169. 

Secondly,  as  to  buying  and  letting  for  hire :  this  did  not  con- 
stitute a  trader,  within  the  meaning  of  any  of  the  repealed  sta- 
tutes. For  instance,  buying  horses  for  the  purpose  of  letting 
them  out  on  hire  was  not  deemed  a  trading ;  because  there  was 
neither  a  selling  nor  intent  to  sell,  see  1  Vent,  29,  8f  supra.  In 
this  respect,  then,  the  law  is  altered  by  this  statute;  and  now 
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baying  "  goods  and  commodities,"  and  letting  them  for  hire,  or 
bujring  them  with  intent  to  let  them  for  hire,  will  constitute  a 
man  a  trader,  and  render  him  liable  to  be  made  a  bankmpL 

Thirdly,  as  to  the  workmanship  of  "  goods  and  commodities :" 
it  is  necessary  to  remark  that  purchasing  the  raw  material,  and 
mannfactnring  it  into  a  vendible  article  for  the  purpose  of  sale, 
and  with  a  view  to  profit,  was  always  holden  to  be  a  selling  and 
buying,  within  the  former  statutes  of  bankrupts,  although  part 
of  the  gain  was  to  be  derived  from  bodily  labour.  Cooke,  49.  A 
butcher  who  purchased  sheep  or  cattle,  and  killed  them  for  the 
purpose  of  sale,  was  holden  liable  to  be  a  bankrupt.    Dally  v. 
Smith,  4  Burr,  2148.    So  a  baker  who  bought  the  flour  of  which 
he  made  his  bread,  &c. ;  Per  eur,  3  Mod,  330 ;  a  shoemaker 
who  purchased  the  leather,  &c.  of  which  he  made  his  shoes ; 
Crampe  v.  Borne,  Cro,  Car,  31.    Stanley  v.  Otbatton,  Cro,  EL 
268 ;  a  tailor  who  bought  the  cloth  of  which  he  made  the  clothes ; 
per  Lord  Loughborough  in  Parker  v.  Wells,  Cooke,  56 ;  a  milli- 
ner who  bought  the  articles  she  used  in  making  ladies'  dresses, 
&c;  Cooke,  48 ;  a  clothier  who  bought  the  wool  or  yam  of  which 
he  made  his  clothes ;  Jd,;  9,  tanner  who  purchased  the  hides  he 
tanned ;  per  cur,  8  Mod,  330 ;   a  goldsmith,  Cooke,  48 ;  lock- 
smith, Id,,  nailer.  Id,,  smith.  Id,,  plumber.  Id,,  paper-maker. 
Com.  Dig,  Bankrupt  A,  painter,  Cooke,  48,  who  purchased  the 
raw  material  which  they  respectively  manufactured  and  sold ; 
the  sugar-baker  who  purchased  the  raw  sugars  he  refined ;  Com, 
Dig,  Bankrupt  A ;  the  distiller  who  purchased  the  com  or  wash 
of  vrhkik  he  made  his  spirits ;  Id,  Cooke,  52 ;  the  iron-manufoc- 
torer  who  purchased  the  bar  or  rod  iron  he  manufactured  into 
wares,  &c. ;  Com,  Dig,  Bankrupt,  and  the  like :  have  respec- 
tively been  holden  subject  to  the  bankrapt  laws,  under  the  former 
acts,  as  buying  and  selling  with  a  view  to  profit.    But  if  the 
manufacturer  did  not  buy  the  raw  material,  as  for  instance  in 
the  case  of  the  brickmaker  who  made  bricks  from  the  earth  of 
his  own  lands,  (ante,  p.  27,)  the  alum«maker  who  manufactured 
the  alum  from  his  own  lands,  the  cider-maker  who  manufac- 
tured his  cider  from  the  apples  of  his  own  orchard,  ante,  p,  28, 
&G.  he  was  holden  not  to  be  a  trader  within  the  former  statutes. 
In  the  present  statute,  however,  where  the  words  are  **  all  per- 
M»s  who  seek  their  living  by  the  workmanthip  of  goods  or  com- 
modities," which  do  not  certainly  imply  a  buying  to  be  neces- 
sary, but  on  the  contrary  are  put  in  contradistinction  to  the 
words  "  buying  and  selling"  in  a  preceding  part  of  the  clause,  it 
should  seem  that  not  only  the  above  cases  are  within  it,  but  that 
all  persons  who  manufacture  goods  for  sale,  with  a  view  to  profit, 
are  within  it,  whether  they  purchase  the  raw  material  or  have  it 
from  their  own  land,  &c.  without  purchase. 
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In  order  to  make  a  man  liable  to  be  a  bankrupt,  "  by  bayiug 
and  selling,  or  by  the  workmanship  of,  goods  or  commodities,'' 
it  is  necessary  that  there  should  have  been  a  repeated  practiee 
of  it,  or  a  commencement  of  it,  coupled  with  an  intention  to 
continue  it ;  for  a  single  act  of  buying  and  selling,  unaocom* 
panied  with  such  intention,  will  not  be  sufficient.  Cookg,  64. 
Ex  p,  Blaehmore,  6  Vet,  8.  Exp.  Bowet,  4  Vet,  168«  Hanhtg 
r,  Jonet,  Cotep.  748;  and  tee  BoUony,  Sowerhy,  11  £ast  274* 
Ex  p.  GaUimare,  2  Rote,  424.  Gale  v.  Hc^kntght,  2  Stark,  56. 
But  if  this  intention  exist,  the  extent  of  the  trading,  whether 
large  or  trifling,  prior  to  the  bankruptcy,  will  be  immaterial. 
Patman  v.  Vaughan,  1  T,  R,  572.  BBorthoUmtw  v.  Shenoood,  1 
T,  R,  573.  eit.  Newland  v.  Bell,  1  Holt,  221.  And  a  declara- 
tion by  the  party,  of  the  object  of  his  buying,  Gale  v,  Haifknigktf 
2  Stark,  56,  or  his  representing  himself  as  a  dealer,  and  buying 
goods  and  offering  them  in  exchange*  MilUkin  v.  Brandon,  1 
Carr,  Sf  P.  380,  is  admissible  evidence  of  his  intention  in  this 
respect.  It  must  be  observed,  however,  that  if  a  man 
be  m  a  line  of  life  which  does  not  subject  him  to  the  banknmt 
laws,  a  mere  trifling  buying  and  selling  merely  collateral  to  it, 
even  though  it  jdeld  him  a  profit,  will  not  render  him  liable  to 
be  a  bankrupt ;  as  for  instance,  a  schoolmaster  who  buys  books, 
&c.  and  sells  them  to  his  scholars ;  Valentine  v,  Vaughan,  Peake^ 
76.  Newton  v.  Trigg,  I  Salk,  100 ;  or  the  owner  of  a  mine 
who  buys  candles  and  sells  them  to  his  workmen ;  Ex  p,  OoUi- 
mere,  2  Rote,  424 ;  or  the  keeper  of  hounds  who  buys  dead 
horses  for  his  dogs,  and  sells  the  skins  and  bones  for  a  prafit : 
Svmmertett  v,  Jarvit,  3  B.  ^  B.  2 ;  6  Moore,  56 :  is  not  thexeby 
liable  to  be  a  bankrupt 

And  lastly,  the  legality  or  illegality  of  the  buying  or  selling, 
&c.  makes  no  diflerence  :  it  has  been  holden  that  a  trader  may 
become  a  bankrupt,  although  he  have  not  taken  out  a  license 
necessary  to  legalize  his  trade ;  Sanderton  v.  Bowlet,  4  Bttrr. 
2066;  and  that  even  a  smuggler  might  become  bai^mipt,  al- 
though his  trading  were  obviously  illegaU  Ex  p,  Meymot,  I 
Atk,196,  Cobby,  Symondt,  I  D.  Sf  R,  ill,  6  B,  i^  A.  516. 
But  the  bankrupt  buying,  in  connection  with  others,  to  carry  on 
a  antem  of  fraud,  without  any  evidence  of  selling  in  the  way 
of  business,  is  not  trading  within  the  statute.  Millikm  v.  Bran-^ 
don,  1  Carr,  ^  P.  380.  It  is  observable  that  this  clause  of  the 
act  extends,  not  only  to  principals,  but  to  all  persons  who,  as 
'*  agents  or  factors"  for  others,  "  seek  their  living  by  buying 
and  selling,  or  by  the  workmanship  of,  goods  or  commodities. 
Factors  were  before  made  subject  to  the  bankrupt  laws,  by  stat. 
5  Geo.  2.  c.  30. 8. 39. 
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SSimll  be  dernned  traders  liable  to  become  bankrupt.  Provided 
that  no  farmer,  graxier,  common  labourer  or  workman  for  hire,  re- 
ethfer  general  of  the  taxes,  or  member  of  or  subscriber  to  any  in- 
torporated  commercial  or  trading  companies,  established  by  charter 
or  act  if  Parliament,  shall  be  deemed  as  such  a  trader  liable,  by 
virtue  of  this  act,  to  become  bankrupt,^  By  one  of  the  repealed 
statutes,  (stat.  5  Geo.  2.  c.  30.  s.  40.)  no  farmer,  grazier, 
drover  of  cattle,  or  receiver  general  of  taxes,  was  to  be  deemed 
a  banknqpt.  Bat  still,  if  a  farmer  exercised  a  trade  distinct 
and  separate  from  his  business  of  a  farmer ;  if,  for  instance,  he 
purchased  horses,  not  for  the  purposes  of  his  farm,  but  as  a 
horse  dealer,  merely  to  sell  again,  with  a  view  to  profit,  Bar- 
tholomew V.  Sherwood,  1  T.  R.  573.  cit.  Wright  v.  Bird,  1  Price, 
20.  Ex  p.  Gibbs,  2  Hose,  38,  or  purchased  large  quantities  of 
potatoes,  not  to  be  used  upon  his  farm,  but  merely  to  sell  again 
at  a  profit ;  Mayo  v.  Archer,  1  Sir.  513  ;  or  purchased  earth  and 
made  bridu  of  it  for  sale,  (see  ante  p.  25),  in  these  and  the 
like  cases  be  would  be  liable  to  be  made  bankrupt,  notwithsUnd- 
iag  the  statute.  But  if  he  purchased  them  for  the  mere  pur- 
poses of  his  farm,  even  although  he  sell  them  again ;  Cooke,  67 ; 
or,  having  purchased  too  much,  he  sold  the  surplus ;  Cooke,  69. 
73;  or,  if  he  occasionally  bought  and  sold  hay,  com,  &c,  with 
a  view  to  profit,  but  without  making  them  the  means  of  seeking 
his  living :  Stewart  v.  BaU,  2  AW  Rep.  78,  and  see  Patten  v. 
Brown,  7  Taunt.  409  :  he  would  be  vdthin  the  exception  of  the 
statute. 

It  is  remarkable  that  drovers,  although  excepted  by  the  for- 
mer statutes,  are  not  mentioned  in  this  -,  they  therefore  seem 
liable  to  be  made  bankrupts,  under  the  preceding  clause  as  to 
buying  and  selling.  seeW.  Jon.  304.  Cro.  Car.  549.  A  drover 
is  one  who  seeks  his  living  by  purchasing  cattle  or  sheep,  and 
Klling  them  either  at  the  same  place  or  driving  them  to  an- 
other and  there  selling  them.  A  person  who  purchases  cattle  or 
aheep  to  sell  again,  and  depastures  them  upon  the  land  of  an- 
other, is,  it  seems,  a  drover,  as  distinguished  from  the  grazier, 
who  depastures  and  fattens  the  cattle  and  sheep  he  buys  upon 
his  own  land.  So,  a  person  who  purchases  cattle  or  sheep,  for  * 
the  purpose  of  selling  them  in  the  same  state  in  which  they  are, 
and  who  depastures  thetn  upon  his  own  lands  for  a  few  days, 
merely  to  rdfresh  or  rest  them  before  he  drives  them  to  the  place 
where  he  intends  to  sell  them,  is,  it  should  seem,  a  drover,  see 
MiUs  v.  Hughes,  WiUes,  588.  Bolton  v.  Sowerby,  1 1  East,  274. 
Carter  v.  Dean,  1  Swan,  65. 

As  to  common  labourers  or  workmen  for  hire,  they  were  al- 
ways holden  not  to  be  within  the  bankrupt  laws.  And  as  to  the 
members  of  public  companies,  it  was  already  provided,  in  a 
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number  of  instances,  that  they  should  not  be  subject  to  the  bank- 
rapt  laws;  see  stat.  13  &  14  C.  2.  c.  24.  s.  1 — 6,  as  to  the 
members  of  the  East  India  and  Guinea  qpropanies ;  stat.  9  &  10 
W.  3.  c.  44.  s.  74,  as  to  the  proprietors  of  India  stock  ;  stat. 
7  &  8  W.  3.  c.  31.  s.  42,  stat.  8  &  9  W.  3.  c.  20.  s.  47,  and 
stat.  8  G.  1.  c.  8.  s.  43,  as  to  stockholders  in  the  bank  of  Eng- 
land, &c.  &c. 

II.  Having  thus  treated  of  the  species  of  trading  which  will 
render  a  man  liable  to  be  a  bankrupt,  we  shall  now  proceed  to 
consider  the  subject  with  reference  to  the  individuals  who  may 
be  made  bankrupts. 

By  the  present  statute  of  bankrupts,  (6  Geo.  4.  c.  16.  s.  135), 
it  is  enacted  that "  it  shall  extend  to  idiens,  denizens  and  wo- 
men, both  to  make  them  subject  thereto,  and  to  entitle  them  to 
all  the  benefits  given  thereby."  This  clause,  as  to  aliens  and 
denizens,  is  the  same  in  substance  as  a  section  in  one  of  the 
repealed  statutes  (21  J.  1.  c.  19.  s.  15) ;  upon  which  section  k 
has  been  decided,  that  aliens  or  subjects  residing  in  Scotland, 
Alexander  v.  Vaughan,  Cowp.  398,  Ireland,  Dodnvortk  v.  Ander*^ 
son,  T,  Baym,  375,  the  Isle  of  Man,  Allen  v.  Cannon,  4  B,Sf 
A.  418,  the  British  colonies.  Ex  p.  Smith,  Cowp*  402.  cit,  and 
see  Ex  p.  Williamsen,  I  Atk.  82,  or  in  any  foreign  country;  Bird 
V.  Sedgvnck,  1  Salk,  110,  trading  to  or  from  this  country,  that  is 
to  say,  buying  goods  in  England  and  sending  them  abroad  for 
sale,  or  buying  goods  abrosid,  and  sending  them  to  England  for 
sale,  may,  if  they  come  here  and  commit  an  act  of  bankruptcy, 
be  made  bankrupts  here. 

By  the  above  clause,  the  statute  of  bankrupts  is  extended  to 
women.  There  never  was  a  doubt  but  that  a  woman  might  be 
a  bankrupt ;  the  only  doubt  has  been  as  to  married  women. 
And  upon  this  subject,  I  think,  it  may  be  laid  down  as  a  gene- 
ral rule,  that  in  all  cases  where  the  trade  of  a  married  woman  is 
not  under  the  control  of  her  husband,  and  that  be  is  not  an- 
swerable for  the  debts  contracted  by  her  in  it,  or,  in  other  words, 
in  all  cases  where  in  actions  against  her  upon  her  contracts  m 
trade,  coverture  would  be  no  plea,  she  is  subject  to  the  baiik- 
rupt  laws  as  fully  as  a  feme  sole,  see  Exp,  Preston,  Green,  8, 
Cooke,  40.  Ex  p^  Meer,  2  Bro,  266.  Thus,  for  instance,  a 
feme  covert,  who  is  a  sole  trader  according  to  the  custom  of 
London,  may  be  a  bankrupt.  Lavie  v.  Phillips,  3  Bur,  1776. 
Ex  p,  Carrington,  1  Atk,  206. 

An  executor  or  other  person  who  carries  on  a  business  as 
trustee,  in  pursuance  of  Uie  will  of  a  deceased  trader,  may  be  a 
bankrupt  in  respect  of  suqh  business ;  Ex  p.  Garland,  10  Ves, 
110.  Vinerv,  Cadell,  3  Esp,  88.  Exp,  Nutt,  1  Atk,  102.  Exp, 
Richardson,  3  Madd,  138 ;  but  not  by  merely  selling  off  the 
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deceifed's  stock  in  trade,  although  he  be  obliged  to  purchase 
articles  to  mix  with  it  in  order  to  make  it  saleable.  Ex.  p. 
Nutt,  1  Atk.  102.  Cooke,  78,  79. 

A  person  cannot  be  made  a  bankrupt  by  reason  of  a  trading 
by  him  during  his  infancy  ;  Exp,  Sydebottom,  1  Atk,  146.  En  p. 
UmUe,  14  Vet.  603.  Ex  p.  Adim,  1  Vet.  ^  B.  494.  and  tee  Ste- 
vens V.  Jaekton,  4  Camp,  164  ;  unless  he  have  held  himself  out 
as  an  adult  and  tuijurit,  and  traded  as  such.  Cooke,  40.  Ex  p. 
Adam,  1  V.  Sf  B.  494,  and  ne  Ex  p.  Wation,  16,  Ves.  265,  But 
a  lunatic  may  be  a  bankrupt,  Atum,  13  Ves.  590,  provided  the 
act  of  bankruptcy  be  committed  during  a  lucid  interval.  Ex  p. 
Priddey,  Cooke,  48. 

Peers  and  members  of  the  House  of  Commons,  (c/rap.  3,  pott.} 
fee  Ex  p.  Meymot,  I  Atk.  201,  servants  of  foreign  ambassadors, 
«e  Stat.  7  Ann,  e.  12.  5.  5.  clergymen.  Ex  p.  Meymott,  1  Atk. 
196.  and  tee  Hankey  v.  Jones,  Coiop.  745,  and  public  officers, 
as  for  instance,  an  exciseman,  Highmmre  v.  Molloy^  1  Atk.  206, 
or  the  like,  may  be  bankrupts,  if  they  be  traders.  But  it  may 
be  necessaiy  here  to  observe  that  a  contract  to  victual  the  fleet 
will  not  make  a  man  a  trader,  although  he  sell  the  surplus  ; 
Gibson  v.  Thampion,  3  K^.  451.  Skin.  392;  nor  are  com- 
missioners of  the  navy,  sutlers  of  the  armies,  the  king's  butler 
or  stewards,  butlers  or  stewards  of  inns  of  court,  or  farmers  of 
the  customs,  traders  by  reason  of  their  respective  offices ;  Id. 

A  second  commission  of  bankrupt  against  an  uncertificated 
bankrupt,  cannot  be  supported ;  because  his  property,  as  well 
after- acquired  as  otherwise,  is  already  assigned  under  the  first 
commission.  Martin y,  D'Hata,  Cowp.  824.  Exp,  Martin,  15 
Ves,  114.  However  it  is  discretionary  with  the  Great  Seal  to 
supersede  such  commission  or  not.  sm  16  Ves.  236.  472.  As  to 
a  commission  against  a  person  who  has  taken  the  benefit  of  the 
insolvent  act,  see  Jellis  v,  Mountford,  4  B.8f  A.  256. 

And  lastly,  a  man  who  has  retired  from  business  may  become 
a  bankrupt  in  respect  of  debts  contracted  during  the  period  of 
his  trading.  Anon,  1  Vent.  5.  1  L.  Raym,  287.  Willoughby  v. 
Thonum,  1  SeL  N.  P.  175.  Exp,  Dewdney,  15  Ves,  495.  Doe 
V.  Lawrence,  2  Cart.  ^  P.  134. 


Sbctiok  II. 

Tke  Acts  of  Bankruptcy, 

Before  we  enumerate  and  explain  the  different  acts  of  bank> 
nipicy,  it  may  be  necessary  to  premise : — 
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1 .  That  the  Act  of  bankruptcj  must  be  committed  within  Eng. 
land  or  Wales,  Ex  parte  Smith,  Cowp,  402  eU,  Jnglit  t.  Grant, 
5  T,  R.  530,  unless  otherwise  hereinidter  expressed  in  the  statute. 

2.  That  the  act  of  bankruptcy  may  be  committed  after  the 
party  has  retired  from  trade,  provided  it  be  during  the  existence 
of  a  sufficient  petitioning  creditor's  debt  contracted  whilst  in 
trade.  Ex  parte  Bamford,  15  Ves,  449.  Ex  parte  Deiodney,  Id, 
495.  Ex  parte  Bourne,  16.  Ves.  145.  If  committed  at  any 
time  previous  to  the  sealing  of  the  commission, — although  after 
the  striking  of  the  docket,  Wydown's  case,  14.  Ves,  86.  88.  Ex 
parte  Dufrene,  1  Ves.  ^  fi.  51.  1  Rose  333.  or  even  on  the  very 
day  the  commission  is  dated.  Id,  and  Hopper  v.  ^ehnumd,  1 
Stark,  507.  it  will  be  sufficient. 

3.  That  an  act  of  bankruptcy,  once  committed,  can  never  after- 
wards be  purged  or  cancelled.  Per  Buller,  J,  in  Bromley  v.  Mundie, 
BuU,  N.  P,  39.  Cooke,  121.  Colkett  v.  Freeman,  2  T.  R,  59. 
Therefore  a  denial  to  a  creditor  is  not  purged,  by  his  afterwards 
being  admitted  in  consequence  of  his  importunity.  Wood  v. 
Hiwaites,  3  Esp,  245.  So  where  a  trader  gave  a  general  order 
to  be  denied,  and  he  was  denied  to  a  creditor  accordmgly,  but  he 
immediately  overtook  the  creditor  and  told  him  he  was  not 
afraid  of  him,  but  of  another;  this  was  holden  not  to  have 
purged  or  cancelled  the  act  of  bankruptcy,  which  was  complete 
at  the  time  of  the  denial ;  Muekiow  v.  May,  1  Taunt,  479.  and 
see  Ex  p.  Gardener,  1  Ves  &  B.  45.  CoUceU  v.  Freeman,  2  T,  R,  59. 
But  if  the  act  itself  be  equivocal,  circumstances  may  be  given  in 
evidence  to  shew  that  it  was  not  done  with  any  intent  to  defeat 
or  delay  the  creditors.  Ex  p.  Hall,  1  Atk,  201.  Cooke,  121 ,  and 
see  this  section  passim, 

4.  That  an  act  of  bankruptcy,  concerted  between  the  bank- 
rupt and  the  petitioniag  creditor  will  not  support  a  commission. 
Bui.  N.  P,  39.  Ex  p,  Gouthwaite,  1  Rose,  87.  Ex  p,  Brookes,  1 
Buck,  257.  Bamford  v.  Banm,  2  T,  R,  594  eit.  Eyre  v.  Btr- 
beck.  Id  595  eit.  But  a  creditor  not  privy  to  such  concerted  act, 
may  avail  himself  of  it.  Ex  p.  Bourne,  16  Vet,  145.  Hie 
bankrupts  agreeing  to  an  act  of  bankruptcy  at  the  suggestion 
of  a  friend,  without  any  concert  with  ue  creditors,  is  no  ob- 
jection to  the  commission.    Roberts  v.  Teasdale  Pedke,  N.  P,  27. 

By  Stat.  6.  Geo.  4.  c.  16.  $  3.  it  is  enacted,  that  if  any  such 
trader  (see  ante  p.  23.)  shall — 

1.  Lipart  this  Realm,']  This  is  one  of  the  acts  of  bankruptcy 
described  in  stats.  13  £1.  c.  7.  $  1  and  IJ.  1.  c.  15.  §  2.  and  in 
the  same  words.  The  word  "  realm"  seems  to  mean  nothing 
more  than  the  extent  of  the  jurisdiction  of  the  courts  in  this 
country  $  for  if  a  trader  leave  this  countiy  and  go  to  Ireland, 
with  intent  to  defeat  or  delay  his  creditors,  it  will  be  an  act  of 
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b&nkraptey  within  this  clause  pf  the  act.  WiUiamt  v.  Nunn,  1 
Taunt.  370.  Windham  y.  Patenon,  I  Stark,  144.  And  if  a 
trader  residing  in  Ireland  or  elsewhere,  come  to  this  country 
upon  some  temporaiy  business,  and  again  quit  it,  to  avoid  being 
vrested  by  a  creditor,  it  is  a  departing  this  realm  within  the 
meaning  of  |the  statute.  WiUiami  v,  Nunn,  1  Taunt*  270.  1 
Camp,  152.     Holroydv.  Gwynne,  2  Taunt.  176. 

The  departure  must  be  with  intent  to  defeat  or  delay  his  cre- 
ditors in  the  recovery  of  their  debts.  Vide  post  p.  43.  the 
departure  of  a  man  in  embarrassed  circumstances  is  strong  but 
not  conclusive  evidence  of  the  intention.  Ex  p.  Odmme,  2  V 
end  B.  177,  1  Roie  387. 

2.  Or,  being  out  of  this  realm,  shall  remain  ahroad.J  This,  it 
seems,  was  not  an  act  of  bankruptcy  previously  to  this  statute, 
1  Mont,  32.  But  see  Windham  v.  Paterson,  1  Stark,  147. 4  Camp. 
289.  The  remaining  abroad  must  be  with  intent  to  defeat  or 
delay  the  trader's  creditors  in  the  recovery  of  their  debts.  See 
port  p.  43. 

3.  Or  depart  from  his  du)elling-house.']  This  is  one  of  the  acts 
of  bankruptcy  in  stats.  13  El.  c.  7.  $  1  and  1  J.  1.  c.  15.  $  2 
and  described  in  the  same  words.  Departing  from  the  party's 
place  of  business,  although  he  have  a  dweUing-house  elsewhere, 
is  it  seems  an  act  of  bankruptcy  within  this  clause  of  the  statute 
Judinev.  Da  Cossen,  1  New  Rep*  234,  Spencer  y.  Biliing,  1 
Camp.  310,  or,  at  all  events,  within  the  next  clause  of  it, 
namely,  otherwise  absenting  himself,  and  although  no  creditor 
actually  calls  during  the  absence.  Hammond  v.  Hicks,  5  Esp.  139 
And  it  has  been  holden  that  if  a  trader,  who  has  no  settled  home 
or  counting  house,  take  up  a  temporaiy  abode  at  a  public  house 
in  the  place  where  his  business  carries  him,  he  commits  an  act 
of  bankruptcy  by  departing  from  such  public-house,  with  intent 
to  defeat  or  delay  his  creditors.  Holroyd  v.  Gyionm,  2  TaurU, 
176.  If  a  trader  departs  his  house  with  intention  to  delay  his 
creditors,  though  upon  a  groundless  apprehension,  it  is  an  act  of 
bankruptcy.  Ex  p.  Bamford,  15  Ves.  419.  The  departure  must 
be  voluntary,  Maylin  v.  Eylo,  2  Str,  809.  and  not  compulsory, 
as  in  the  case  of  an  arrest.  Phillips,  et,  al.  v.  Sheriff  of  Essex^ 
Green.  53.  The  length  of  the  trader's  absence  is  immaterial. 
as  the  act  of  bankruptcy  is  complete  the  moment  the  trader 
leaves  his  house.  Holroyd  v.  Gwynn,  2  Tann^  176.  Spencer  v. 
Billing,  3  Camp.  312.  Maylin  v.  Eylo,  2  Str.  809. 

The  departure  must  be  with  intent  to  defeat  or  delay  credi« 
tors  in  the  recovery  of  their  debts.  Fowler  v.  Paget,  7  T.  R*  609. 
end  see  post,  p%  43. 
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4.  Or  othenoite  alnent  himtelf.']  This  also  is  the  same  as  in 
stats.  13  £1.  c.  7.  $  1. 1  J.  1.  c.  15.  s.2.  Where  a  trader,  being 
arrested,  escaped  from  the  officer  into  a  neighbour's  house,  and 
when  the  officer  inquired  for  him  there,  he  was  denied  and  the 
door  fastened  against  him ;  and  whilst  Uiere,  the  trader  declared 
that  he  remain^  there  not  so  much  on  account  of  the  offioers, 
for  that  debt  was  really  paid,  but  for  fear  of  other  creditors ;  and 
when  it  became  dark  he  went  home :  this  was  holden  to  be  an 
absenting  himself  within  the  meaning  of  the  statute,  and  an  act 
of  bankruptcy.  Bayleyv.Scho/ieldt  IM.  Sf  S,Q3Q.  So,  a  trader 
secretly  withdrawing  himself,  after  being  arrested,  absents  him- 
self within  the  meaning  of  this  statute.  PkilUpt  v.  Peak,  Qreett. 
52.  So,  where  a  trader  went  into  a  neighbour's  shop,  and  said 
he  expected  momentarily  to  be  arrested ;  and  whilst  there,  he 
was  told  that  a  sheriff's  officer  was  going  towards  his  house,  upon 
which  he  went  immediately  into  the  back  shop,  and  concesJed 
himself  until  he  was  told'^at  the  officer  was  gone  away,  when  he 
answered,  "  Thank  God,  I  will  now  go  in,"  and  he  went  home 
accordingly :  this  was  holden  to  be  an  absenting  himself  within 
the  meaning  of  the  statute,  and  an  act  of  bankruptcy.  Cketwweth 
T.  Hay,  I  M,Sf  S,  676.  So,  where  creditors  called  on  a  trader, 
and  he  admitted  and  spoke  to  them,  and,  pretending  to  go  out  for 
money  to  pay  them,  left  his  house,  afid  did  not  return  until  he 
knew  they  were  gone ;  this  was  holden  to  be  an  absenting  him- 
self within  the  statute,  and  an  act  of  bankruptcy.  Biggv.Spooner, 
2  Etp,  651 .  See  also  two  other  cases  under  the  last  head. 
**  And  if  a  trader,  who  has  no  settled  dwelling,  thus  absent  him- 
self from  his  usual  place  of  abode,  it  will  be  an  act  of  bankruptcy. 
Com,  Dig,  Baftkrupt,  C,  1.  Thus  where  a  vender  of  a  news- 
paper, in  the  habit  of  attending  the  Royal  Exchange  to  collect 
news,  retired  from  Change  upon  the  approach  of  a  creditor,  and 
desired  a  friend  to  tell  him  he  was  not  there ;  this  was  holden  to 
be  an  absenting  himself  within  the  statute,  and  an  act  of  bank- 
ruptcy. Gimmingkam  v.  Laing,  6  Tautit,  532.  A  trader  absent- 
ing himself  from  any  place  with  intent  to  delay  a  creditor  is  an 
act  of  bankruptcy.  Hallen  v.  Homer,  1  Car,  ^  P.  108.  Curteit 
V.  Willes,  I  Car,Sf  P.  21 1.  But  merely  appointing  to  meet  one 
of  his  creditors  at  a  given  place,  and  failing  to  do  so,  is  not. 
Tucker  v.  Jones,  2  Bing,  2. 

The  absenting  must  be  voluntary,  and  not  by  means  of  an  ar- 
rest ;  Phillips  v.  Peak,  Green,  52.  and  see  3  Camp,  530,  n ;  the 
duration  of  it  seems  to  be  immaterial.  See  ante,  p,  32.  But  it 
must  be  with  intent  to  defeat  or  delay  the  creditors  in  the  reco- 
very of  their  debts.    See  post,  p,  43 . 

5.  Or  begin  to  keep  his  house,']    This  is  also  one  of  the  acts  of 
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bankruptcy  created  by  stats.  13  £1.  c.  7.  $  1 .  and  IJ.  1.  c.  15.  $  2* 
and  described  in  the  same  manner.    A  trader  withdrawing  from 
apart  of  the  house  where  he  usually  sat,  and  where  he  was  free 
of  access,  to  a  more  retired  part,  to  avoid  personal  applications  for 
money,  is  a  beginning  to  keep  house  within  this  clause  of  the  sta- 
tute.   Dudley  v.  Vau^han,  1  Campt  271.    So,  not  going  to  his 
counting-house,  nor  to  the  town  near  which  he  lived  ;  sending 
for  his  papers  to  his  house  ;  not  going  out,  &c.  and  the  like :  are 
circumstances  from  which  a  beginning  to  keep  house  may  be  in- 
ferred.   See  16  Fes.  149.    Or,  if  a  man,,  not  having  a  house  of 
his  own,  keep  within  the  house  of  another,  or  in  chambers,  or  on 
board  ship ;  or  if  a  miller  keep  within  his  mill,  or  the  like :  this 
is  an  act  of  bankruptcy  within  this  clause  of  the  statute.    Stone, 
9«  123.    A  country  trader  was  in  the  habit  of  coming  occasion- 
ally to  London,  and  staying  a  day  or  two  at  a  friend's  house, 
where  he  wrote  his  letters,  and  was  in  the  habit  of  ordering 
goods  to  be  sent  to  him  there ;  in  the  same  street  lived  one  of  his 
creditors ;  and  on  a  particular  day  he  desired  his  friend  not  to 
inform  the  creditor  that  he  was  in  town,  as  he  would  be  teasing 
bim  for  his  money ;  shortly  after,  the  creditor  called  at  the  house 
upon  business,  and  the  bankrupt  went  into  a  back  warehouse  for 
ten  minutes  to  avoid  seeing  him ;  this  washolden  to  be  a  begin- 
ning to  keep  house,  and  an  act  of  bankruptcy.    Curtis  v.  WiUsi, 
4  D.  ^  K.  224.    And  where  the  trader  was  in  the  rules  of  the 
King's  Bench,  but  had  come  to  his  own  house,  out  of  the  rules, 
and  was  there  denied  to  a  clerk  of  a  creditor,  it  was  held  to  be 
an  act  of  bankruptcy.    Hughes  v.  Oilman,  2  Car,  ^  P.  32.    So 
also  was  a  denial  to  a  creditor  calling  for  his  debt  at  the  bankrupt's 
lodging,  not  his  usual  place  of  business;  for  a  creditor  has  aright 
to  call  on  his  debtor  where  he  pleases.     Park  v.  Prosser,  1  Car. 
if  P.  176.  And  a  denial  to  a  collector  of  King's  taxes  is  as  much 
an  act  of  bankruptcy  as  a  denial  to  any  other  creditor.    Sander^ 
ton  V.  Lqferest,  1  Car,  ^  P.  46.  336.    fiut  shutting  up  a  bank- 
ing-house, is  not  an  act  of  bankruptcy  upon  the  part  of  one  of  the 
firm  who  does  not  reside  at  it.    Ex  p,  mavor,  19  Ves.  543. 

If  a  trader  order  that  he  shall  be  denied  to  a  particular  credi- 
tor, or  to  all  creditors  generally,  or  to  every  person  who  may  call, 
this  is  evidence  sufficient  to  raise  a  presumption  of  his  beginning 
to  keep  house,  withing  the  meaning  of  this  clause  of  the  statute, 
and  the  usual  evidence  given  of  it.  Mucklow  v.  May,  1  Taunt, 
479.  Bayly  v.  Schofield,  I  M,  Sf  S.  338.  Lloyd  v.  Heathcote, 
2  B.  4  B.  388.  LasarM  v.  Waithman,  5  Moore,  313.  Per  Lord 
Mansfield  in  Round  v.  Byde,  Cooke,  110,  and  see  Exp,  Batnford, 
15  Ves,  451.  Harvey  v.  Ramsbottom,  2D,^  R,  142;  1  B.  ^  C. 
55.  Deffle  v.  Desanges,  8  Taunt.  671.  And  a  denial  in  pursu- 
ance of  such  order,  is  not  now  holden  necessary  to  constitute  the 
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act  of  bankruptcy.  Harvey  v.  RamtbotUm,  3  D.  ^  £.  142.  1  B, 
Sf  C.  55.  Uoyd  v.  Heatheote,  2  B.  ^  B.  388,  although  formerly 
holden  otherwise.  Garret  v.  Mouie,&T,R,515,  Hauhetv* 
Saunden,  Cooke,  90.  Jegfs  y.  Smith,  2  Taunt,  40l.  DudUy  v. 
Fau^^n,  1  C^if^.  271.  Bromley  v.  Mundee,  BtUl,  N.P.  39. 
Jocl^n  V.  Nightingale,  Id,  40.  Barnard  v.  Fau^Aan,  8  T.  JR.  149. 
Exp,  Levy, 7  Vin,  Abr. 61,  p2.  14.  Exp,  White,  3 Fes. J^ B.  129. 
Exp,HarriM,  2  JRom,  67  A  denial  to  a  creditor  calling  not 
for  the  payment  of  his  debt,  is  an  act  of  bankruptcy,  if  made  un- 
der a  conception  that  the  object  was  to  demand  payment.  £r 
p.  White,  3  F.  4  B.  128.  S,  C,  Ex  p.  Harris  2  Ro$e,  67.  And 
where  the  person  desired  that  the  trader  might  be  told  he  called 
in  consequence  of  a  certain  bill  of  exchange  (mentioning  the  par- 
ties) being  dishonoured,  and  was  denied,  the  trader  believing  him 
to  be  a  creditor,  it  was  held  to  be  an  act  of  bankruptcy.  Bleoi" 
by  ▼.  Crosdey,  2  Car,  ^  P.  213.  The  trader's  being  actually  de^ 
nied  to  a  creditor,  if  not  in  pursuan^re  of  an  order  previously 
given  by  him,  is  no  evidence  of  a  keeping  house  within  this  clause 
of  the  statute,  although  the  trader  sul»equently  approve  of  it. 
Ex  p,  Foster,  I  Rose,  50,  17.  Ves,  416.  And  tee  Dudley  v. 
Vaughan,  1  Camp,  271. 

The  period  during  which  the  trader  keeps  home  is  immaterial, 
whether  an  hour  or  a  day.  See  Pahn,  325.  It  must  appear,  how- 
ever, to  have  been  done  with  intent  to  defeat  or  delay  the  credi- 
tors in  the  recovery  of  their  debts.    See  post,  p,  43. 

6.  Or  suffer  himself  to  be  arrested  for  any  debt  not  due,^  This 
needs  no  explanation.  It  is  the  same,  and  described  in  the  same 
terms,  as  one  of  the  acts  of  bankruptcy  created  by  stat.  13  £1. 
c.  7.  §  I,  and  re-enacted  by  stat.  1  J.  1.  c.  15.  $2.  It  must  be 
done  with  intent  to  defeat  or  delay  the  creditors  in  the  recovery 
of  their  debts.    See  post,  p*  43. 

7.  Or  yield  himself  to  prison,']  This  is  also  the  same,  and  de- 
scribed in  the  same  terms,  as  one  of  the  acts  of  bankruptcy 
created  by  stat.  13  £1.  c.  7.  $  1.  and  re-enacted  by  stat.  1  J.  1. 
c.  15.  $  2.  Where  a  trader  was  arrested  for  £28,  and  he  chose 
rather  to  go  to  prison  than  pay  the  debt,  (although  at  the  time 
he  had  money  sufficient  to  pay  it,)  in  order,  as  he  said,  to  com- 
pel his  creditors  to  come  to  a  composition ;  this  was  holden  to 
be  an  act  of  bankruptcy  within  this  clause  of  the  statute.  £r 
p.  Barton,  7  Vin,  Abr,  62.  It  must  be  done  with  intent  to  de- 
feat or  delay  the  creditors  in  the  recovery  of  their  debts.  See 
posts  p,  43. 

8.  Or  suffer  hutuelf  to  be  outlawed.']  The  outlawry  must  be  in 
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Eogland  or  Wales ;  and  an  outlawiy  in  a  oonnty  palatine  will 
be  safficient.    Stone,  124.     Com.  Dig,  Bankrupt, 
Radford  ▼,  BludvHfrth,  1  Lev.  13.    But  it  must  be  an  outlawry 
toffered  with  intent  to  defeat  or  delay  the  creditors  in  the  reco- 
very of  their  debts.    See  post,  p.  43. 

9.  Or  procure  hinuelf  to  he  arrested,  or  his  goods,  monies,  or 
duttels  to  be  attached,  sequestered  or  taken  in  execution.']  There 
was  a  similar  clause  in  stat.  1  J.  1.  c.  15.  $  2  ;  but  there  the 
words,  "  or  taken  in  execution,"  were  omitted  ;  and  therefore 
it  was  holden  that  a  fraudulent  judgment,  and  execution  there- 
upon, were  not  within  the  meaning  of  that  act.  Harmon  v.  Spot- 
tieaoode,  Cooke,  W^,  Claveyy.Hapley,  Cowp,  427.  For  which 
reason,  the  words  "  or  taken  in  execution,"  have  been  intro- 
duced in  the  present  statute.  The  word  **  attached,"  means 
that  species  of  attachment  by  which  suits  are  commenced,  such 
as  the  foreign  attachment  by  the  custom  of  London,  and  the 
like.  Per  Ld.  Mansfield,  in  Clavey  v.  Hayley,  Ccwp.  428  ;  and 
tee  CuUen,  41,  42, 

The  arrest,  attachment,  sequestration,  or  execution,  must  ap- 
pear to  have  been  procured  by  the  bankrupt,  with  intent  to  de- 
feat or  delay  his  creditors  in  ,the  recovery  of  their  debts.  See 
pott,  p.  43. 

10.  Or  make  or  cause  to  he  made,  either  within  this  realm  or 
elsewhere,  any  fraudulent  grant  or  conveyance  rf  any  rf  his  lands, 
tenements,  goods,  or  chattels^  The  words  of  a  similar  clause  in 
Stat.  1  J.  1.  c.  15.  $  2.  were,  "  or  make  or  cause  to  be  made 
any  fraudulent  conveyance  of  his,  her,  or  their  lands,  tenements, 
goods  or  chattels."  The  words  "  within  the  united  realm  or 
elsewhere"  were  introduced  in  the  present  statute,  because  it 
was  decided  that  the  above  clause  ip  stat.  1.  J.  1.  c.  15.  s.  2. 
did  not  extend  to  conveyances  executed  out  of  England.  IngUs 
V.  Grant,  5  T.  JR.  530.     Borden  v.  James,  Dick,  533. 

In  the  statute  of  James,  as  in  this  act,  the  words  are  "  any 
fremdvlent  conveyance  ;"  and  under  this  head  was  classed  all 
the  cases  of  fraudulent  conveyances,  that  is  to  say,  voluntary 
oonveyances  without  a  valuable  consideration,  which  are  render- 
ed void  as  against  creditors,  by  the  stats.  13  £1.  c.  5,  and  27  £1. 
c.  4 ;  Hassell  v.  Simpson,  1  Doug.  88.  and  see  Whitwell  v.  Thomp- 
son, 1  Esp.  68  ;  and  all  grants  and  conveyances  which  a  court  of 
equity  would  declare  fraudulent;  Jacob  v.  Sheppard^  1  Bur.  478. 
Unfoin  y.  Oliver,  Id,  481 ;  as  well  as  all  cases  which  either  ap- 
pear from  the  facts  themselves  to  be,  or  from  the  conclusion  of 
law  arising  from  these  facts  would  be  deemed  to  be,  fraudulent 
as  against  third  parties,  however  fair  they  might  be  as  between 
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the  parties  themselves.  Wonley  v.  Demattos,  1  Burr.  467,  4^4 , 
And  see  under  this  head,  patsim. 

Again,  the  words  in  the  above  statute  of  James  are  "  any 
fraudulent  conveyance;"  which  has  been  always  deemed  to 
mean,  a  conveyance  by  deed  only ;  Martin  v.  Pewtress,  4  Burr, 
2478,  80,  82.  Rust  v.  Cooper,  Cowp.  633,  635.  1  Doug,  87, 
eit,  Alderson  v.  Temple,  4.  Burr,  2236*  Harmon  v.  Fisher, 
Cowp.  117.  Manton  v.  Moor.  7  T,R,7l,  JoUy  v.  WaUe,  3 
£sp.  228  ;  and  the  deed  must  have  been  complete  and  valid  ; 
therefore  such  a  deed,  not  properly  stamped,  see  WhiteweU  v. 
Dimsdale,  Peak,  N,  P,  C,  168,  or  not  executed  by  a  party,  who 
roust  have  joined  in  it,  in  order  to  render  it  complete  and  effec- 
tive, see  Dutton  v.  Morrison,  17  Ves,  193.  Antram  v.  Chase,  15 
East,  212.  Beech  v.  Gouch,  1  Holt,  15,  would  not  have  been 
an  act  of  bankruptcy. 

In  Pulling  V.  Tudter,  4  B,ii;  A.  382,  however,  it  was  holden 
that  a  conveyance  of  the  above  description  was  an  act  of  bank- 
ruptcy, although  after  executing  it  the  bankrupt  retained  it  in 
his  possession,  and  continued  to  carry  on  his  trade  for  three 
years  afterwards,  before  a  commission  issued. 

But  in  the  present  statute  the  words  are  "  any  grant  or  con* 
veyance"  of  lands,  goods,  &c. ;  and  a  grant  of  goods,  however 
untechnical  it  may  sound,  may  possibly  be  construed  to  mean 
any  assignment  of  goods  by  deed  or  otherwise.  However,  the 
matter  is  put  beyond  doubt,  by  a  subsequent  part  of  the  statute, 
namely,  that  which  is  here  inserted  as  the  12th  act  of  bank- 
ruptcy, post,  p,  43. 

Again,  the  words  of  the  statute  of  James  are,  **  any  fraudu- 
lent conveyance  of  his  lands,  tenements,  goods,  or  chattels." 
This  has  been  construed  to  include  all  conveyances  by  a  trader 
of  the  entire  of  his  property,  whether  for  a  past  consideration, 
as,  for  instance,  to  a  creditor  for  a  debt  already  incurred.  New* 
ton  V.  Chandler,  7  East,  138.  Wilson  v.  Day,  2  Bur,  827^ 
Hooper  v.  Smith,  1  W'  ^^*  441,  or  for  a  present  consideration, 
as,  for  instance,  to  indemnify  a  surety,  or  to  secure  a  person 
about  to  advance  money  to  him,  Worsley  v.  Demattos,  I  Bur. 
467.  Butcher  v.  Easto,  1  Doug,  295.  Hassel  v.  Simpson,  I 
Doug.  88.  n.  Cook,  104.  Hoffman  v.  Pitt,  5  Esp.  80,  or  with- 
out consideration ;  mde  supra ;  and  whether  the  grantor  after- 
wards retained  possession  of  the  property  or  not ;  Worsley  v. 
Demattos,  1  Bur,  467,  Wilson  v.  Day,  2  Bur.  827.  Butcher 
T.  Easto,  1  Doug.  295 ;  and  this,  although  the  convejrance  were 
made  even  three  or  more  years  before  the  docket  was  struck. 
P«(/t9i^  V.  Tudcer,  4  B.  8^  A,  302.  Law  v.  Skinner,  2  W.  BL 
996.    Hassel  v.  Simpson,  I  Doug,  88.  n.    And  the  same,  where 
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the  conveyance  contained  a  colourable  exception  of  a  compara- 
tively small  part  of  the  property.  Gayner*i  cote,  1  Bur,  477. 
law  V.  Skinner,  2  W,  Bl.  996.  Comptm  v.  Bedford,  1  W,  Bl. 
362. 

So,  if  a  trader  made  a  conveyance  of  his  property  to  trustees^ 
in  trust  for  all  his  creditors,  Tappenden  v.  Burgess,  4  East,  230. 
Button  Y»  Morrison,  17  Ves»  123.  Kettle  v.  Hammond,  Cooke, 
106,  Bull,  N.  P.  40.  Harman  v.  FmW,  Cowp.  123.  Ex  p, 
Seudamore,  3  Ves.  84.  Newton  v.  C^ntZer,  7  East,  138.  BacA 
T.  GoocA,  4  Camp.  232.  Jo%  v.  Wallis,  3  Etp.  229.  ^/der* 
sen  V.  Tempftf,  4  Bur.  2240,  this  was  an  act  of  bankruptcy 
under  the  above  statute  of  James,  but  could  be  set  up  as  an 
act  of  bankruptcy  only  by  those  who  had  not  signed  the  com- 
position deed.  Eckhardt  v.  Wilson,  8  T.  R.  140.  Jackson  v. 
Irvine,  2  Camp.  49.  Bamford  v.  Baron,  2  T.  R.  594.  n.  Exp. 
Shaw,  1  Madd.  598.  £r  p.  iCi/iMr,  Buck.  104.  ilnd  <»  Dm  v. 
Anderson,  5  M.  and  S,  162.  And  the  same  as  to  a  conveyance 
by  a  trader  in  trust  for  his  creditors,  excepting  one  or  more 
therein  specified.  Pulling  v.  Tucker,  ^  B  3f  A,  382.  Gayner's 
tose,  1  Burr.  477.  dt.  Butcher  v.  Easto,  1  Doug.  294.  iltid  Me 
2  Cbicp.  632. 

Also,  a  conveyance  by  a  trader  of  a  part  only  of  his  pro- 
perty, if  this  were  made  in  contemplation  of  bankruptcy,  it 
would  be  an  act  of  bankruptcy;  Linton  v.  Bartlett,  3  WiU.  47. 
J>evon  v.  Watts,  1  Doug.  %6.  Round  v.  Byde,  Cooke,  110. 
Whitwell  V.  Thompson,  1  Esp,  68.  Morgan  v.  Horseman,  3 
7aun^  241.  Shaw  v.  Jakeman,  4  Eowt,  210.  ilnd  see  Law  v. 
^nner,  2  TT.  £/  996  ;  otherwise  not,  if  the  conveyance  were 
^0na  Jide  and  without  fraud.  Jacob  v.  Shepherd,  1  Bur,  478. 
l^nmn  v.  Oliver,  1  Bur.  481.  TFAee/wr^&t  v.  Jackson,  5  Taunt. 
109.    Jfanton  v.  Moor,  7  T.  B.  67. 

And  lastly,  the  conveyance,  to  come  within  the  meaning  of 
the  statute  of  James,  must  have  been  by  the  bankrupt,  see 
Wlutwell  v.  Thompson,  1  Esp.  68,  to  some  creditor  or  other  per- 
son. Where  a  trader  secretly  carried  his  goods  out  of  his 
house,  to  prevent  their  being  taken  in  execution,  it  was  hold  en 
not  to  be  an  act  of  bankruptcy.  Coles  v.  Davies,  1  Lord  Raym, 
725.  So  a  mere  sale  of  property,  or  exchange  of  it  for  oUier 
property,  would  not  be  an  act  of  bankruptcy.  Whitwell  v. 
Thompson,  1  Esp.  68.  And  see  Rust  v.  Cooper,  Cowp.  629. 
Martin  v.  Pewtress,  4  Bur,  2478.  And  see  Berney  v.  Davison, 
4  Moor,  126.     Berney  v.  Vyner,  4  Moor,  322. 

But  under  the  present  statute,  not  only  a  conveyance  of  all 
the  bankrupt's  property,  even  in  trust  for  creditors,  or  a  con- 
veyance of  part  in  contemplation  of  bankruptcy,  are  acts  of 
bankruptcy,  as  upon  the  above  statute  of  James,  but  also  all 
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olher  grants  or  conveyances  of  any  part  of  his  property,  if  made 
with  intent  to  defeat  or  delay  ihe  creditors  in  the  recovery  of 
their  debts.  See  post,  p,  43.  But  where  a  person  conveyed  all 
his  property  to  a  cansd  company,  upon  their  advancing  money 
to  pay  all  his  debts,  it  was  holden  to  be  no  act  of  bankruptcy 
as  a  fraudulent  conveyance.    Manton  v.  Moore,  7  T,  R,  67. 

It  is  doubted  if  the  assignment  of  book  debts,  1  Mont,  37.  ti. 
K,  hut  tee  Ex  p,  Riehardson,  14  Ve$.  186,  or  of  policies  of  in- 
surance on  the  trader's  life,  Grogan  v.  Cocke,  2  B.  ^  P.  230, 
can  amount  to  an  act  of  bankruptcy. 

Under  this  act,  and  formerly  under  the  statute  of  James,  it 
should  seem  necessary,  in  order  to  render  a  conveyance  of  pro- 
perty an  act  of  bankruptcy,  that  it  must  have  been  a  voluntary, 
and  not  a  compulsive  conveyance.  See  Crosby  v.  Crouch,  2 
Camp.  166,  11  East,  256,  and  see  Cooke,  102.  So  where  the 
banlmipt  gave  security  upon  his  properly  to  a  creditor,  under 
apprehension  (although  groundless)  of  legal  process,  Thomp- 
ton  V.  Freeman,  I  T.  R.  155}  or  upon  the  pressing  impor- 
tunity of  the  creditor,  Eas  p,  Scudamore,  3  Ves.  85.  Arbouin 
y.  Haribury,  1  HoU,  N,  P.  575,  it  was  held  vaHd.  But 
where  the  deed  was  executed  manifestly  in  contemplation 
of  bankruptcy,  it  was  held  to  be  fraudulent  and  an  act  of  bank* 
repCcy,  notwitiistanding  the  fact  of  the  trader's  being  under 
arrest  at  the  suit  of  his  creditor,  Newton  v.  Chantler,  7  East, 
138,  or  being  urged  by  the  importunity  of  a  creditor,  Morgan 
v.  Horseman,  3  Tauta.  241.  Singleton  v.  Butler,  1  B.  ^  P.  283, 
or  being  under  the  influence  of  the  fear  of  legal  process  at  the 
suit  of  the  creditor,  Butcher  v.  Easto,  I  Doug.  295.  Thomtan 
v.  Hargreaves,  7  East,  549,  at  the  time  of  the  conveyance.  And 
see  De  Tastet  v.  Carrol,  1  Stark.  88. 

Lastly,  by  6  Geo.  4.  c.  16.  s.  4.  where  any  such  trader  shall, 
after  this  act  shall  have  come  into  effect,  execute  any  convey- 
\  ance  or  assignment,  by  deed,  to  a  trustee  or  trustees,  of  all  his 
estate  and  effects,  for  the  benefit  of  all  the  creditors  of  such 
trader,  the  execution  of  such  deed  shall  not  be  deemed  an  act 
of  bankruptcy,  unless  a  commission  issue  against  such  trader 
within  six  calendar  months  from  the  execution  thereof  by  such 
trader ;  provided  that  such  deed  shall  be  executed  by  every 
such  trustee  within  fifteen  days  after  the  execution  thereof  by 
the  said  trader,  and  that  the  execution  by  such  trader  and  by 
eveiy  such  trustee  be  attested  by  an  attorney  or  solicitor,  and 
that  notice  be  given  within  two  months  after  the  execution 
thereof  by  such  trader,  in  case  such  trader  reside  in  London  or 
within  forty  miles  thereof,  in  the  London  Gazette,  and  also  in 
two  London  daily  newspapers ;  and  in  case  such  trader  does 
not  reside  vnthin  forty  miles  of  London,  then  in  the  London 
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Gazette,  and  also  in  one  London  daily  newspaper,  and  one  pro- 
vincial newspaper  published  near  to  such  trader's  residence ; 
and  such  notice  shall  contain  the  date  and  execution  of  such 
deed,  and  the  name  and  place  of  abode  respectively  of  every 
such  trustee,  and  of  such  attorney  or  solicitor. 

11*  Or  make  or  cause  to  be  made  any.  fraudulent'  surrender  of 
my  of  fns  copyhold  lands  or  tenemeiUs.']  This  was  formerly 
bolden  not  to  be  an  act  of  bankruptcy ;  because,  as  it  was  said, 
it  could  not  be  done  with  intent  to  defeat  or  delay  creditors,  in- 
asmuch as  creditors  cannot  have  execution  of  copyhold  lands. 
&  p.  Cockshott,  2  Bro.  502. 

12.  Or  make  or  cause  to  be  made  any  fraudulent  gift,  delivery, 
or  transfer  of  any  of  his  goods  or  chattelsJ]  This  includes  mere 
manual  delivery  or  transfer,  as  well  as  conveyances  by  deed  or 
otherwise,  th«  former  of  which  was  not  provided  for  by  the  re- 
pealed statutes,  see  ante,  p.  39.  In  other  respects  this  clause 
requires  the  same  construction  as  the  10th  act  of  bankruptcy, 
<nte,  p.  39y  and  must  be  done  in  contemplation  of  bankruptcy* 
Fidgeon  v.  Sharpe,  1  Marsh.  196.  5  Taunt,  539.  Wheelwright 
V.  Jackson,  6  Taunt.  109. 

Kfwry  tuck  trader  doing,  suffering,  procuring,  executing,  per* 
mitCtng,  making  or  causing  to  be  made,  any  of  the  acts,  deeds^  or 
lotters  aforesaid,  with  intent  to  defeat  or  delay  his  creditors,  shall 
be  deemed  to  have  thereby  committed  an  act  of  bankruptcy/\  So 
that  every  act  of  bankruptcy,  hereinbefore  described,  consists, 
fiiBt,  of  the  act  itself,  and  secondly,  of  the  intentbn  with  which 
it  was  committed.  Of  the  acts  lliemselves  we  have  already 
treated :  we  shall  now  make  a  few  observations  on  the  inten- 
tion with  which  they  must  be  committed,  in  order  to  render 
them  acts  of  bankruptcy,  premising  merely,  that  if  the  inten- 
tion to  defeat  or  delay  the  creditors  actually  existed  at  the 
time  the  act  was  committed,  it  is  little  matter  whether  a  cre- 
ditor were  thereby  defeated  or  delayed,  or  not.  Robertson  y. 
Liddell,  9  East,  487.  Wydown^s  case,  14  Ves.  86.  Chenoweth 
V.  Hay,  I  M,S^  S.  676.  Aldridge  v.  Ireland,  1  Taunt.  273. 
CoUtett  v.  Freeman,  2  T.  B.  59.  Ex  p.  White,  3  Ves.  ^  B.  128. 
£r  p.  Harris,  2  Rose,  67.  Bayley  v.  Schofield,  1  M.i^  S.  338. 
Sammmtd  v.  Hincks,  5  Esp.  139.  Williams  v.  Nunn,  1  Taunt. 
270.  And  see  Harvey  v.  Ramabottom,  2  D.  Sf  R.  142,  I  B. 
4  C.  55. 

As  to  the  intent :  this  can  be  evidenced  only  by  the  trader's 
acts  or  admission.  If  a  man  admit  that  he  committed  the  act 
with  the  intent  of  defeating  or  delaying  his  creditors  in  the  re- 
Qovery  of  their  debts,  it  is  fdmost  conclusive  evidenee  of  it,  aed 
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can  scarcely  be  explained  away.    See  Rawttm  v*  Hay,  2  Bing. 
99.  So,  if  the  act  be  accompanied  by  circumstances  from  which 
the  intent  may  fairly  be  presumed,  it  will  be  sufficient.    If  a 
creditor  be  in  fact  delayed  by  the  act,  this  of  itself  is  no  evi* 
dence  of  the  trader's  intention  in  committing  it ;  Exp,  Otbome, 
2  Ves.  ^  B.  177.    Fowler  v.  Padget,  7  T.  R.  609 ;  but  if  the 
necessary  consequence  of  the  act  be,  that  his  creditors  must  be 
thereby  defeated  or  delayed,  this  is  presumptive  evidence  of 
his  intention  to  defeat  or  delay  them,  Ranubottom  v.  Letois, 
1  Camp.  279.    Holroyd  v.  Whitehead,  3  Camp,  530,  even  al- 
though it  appear  that  he  had  other  ostensible  reasons  for  it. 
See  Woodier*s  cate,  Bull,  N.  P.  39.     Ratkes  v.  Poreau,  Cooke, 
85.    And  diet,  per  Lawrence,  J,  in  Fowler  v.  Padget,  7  T,  R, 
516.    So,  if  done  to  avoid  an  arrest,    Williamt  v.  Nunn,  1 
Taunt,  270.    Holroyd  v.  Gwynne,  2  Taunt,  176.     Warner  v. 
Barber,  1  Holt,  175.     Chenaweth  v.  Hay,  I  M.8^  S,  676.   Har^ 
vey  V.  Ramibottom,  2  D.  4f  R.  142.  1  B.  ^  C.  55.     Ex  p, 
Bamford,  15  Ve$,  459,  even  although  merely  for  the  purpose  of 
gaining  the  term ;  Maylin  v«  Eylo,  2  Str,  809  j  or  if  done  to 
avoid  the  importunity  of  creditors ;   Ramthottom  v.  Lewis,  1 
Camp,  279.    Dudley  v.  Vcatghan,  id.  271,    But  $ee  Vincent  v. 
Prater,  4  Taunt,  603  ;  or  if  done  under  a  pretence  Which  is 
false ;  eee  Capper  v.  Detanges,  3  Moore^  4  ;  or  if  a  trader  re* 
ceive  his  creditor,  and  leave  his  house  under  a  pretence  of 
going  for  money  to  pay  him,  but,  instead  of  doing  so,  go  to  a 
billiard  table,  and  do  not  return  for  many  hours  afterwards. 
Bigg,  V.  Spooner,  2  Esp.  651.    These,  and  Uie  like,  are  circum- 
stances fit>m  which  it  may  be  fairly  presumed  that  the  trader's 
intention  was  to  delay  his  creditors ;  for  the  necessary  conse- 
quence of  them  was^  that  the  creditors  must  have  been  delayed 
by  them. 

But  even  where  such  a  presumption  is  raised  by  circumstances 
attending  the  act,  it  may  nevertneless  be  rebutted  by  evidence 
shewing  that  the  trader  did  not  at  the  time  entertain  the  inten- 
tion imputed  to  him.  As,  for  instance,  if  he  prove  that  upon 
departing  the  realm,  he  left  a  partner  behind  him  in  England, 
Ramtbottom  v.  Lewis,  I  Camp,  279,  or  that  his  presence  abroad 
was  absolutely  necessary,  in  order  to  look  after  his  concermt 
there,  Ex  p,  Mutrie,  5  Ves.  576.  Warner  v.  Barber,  1  Hok,  175. 
And  see  Fowler  v.  Padget,  7  T,  R,  509,  or  that,  previous  to  his 
departure,  he  made  arrangements  that  the  interests  of  his  cre- 
ditors should  be  attended  to  during  his  absence,  Ranubottom  v. 
Lewis,  I  Camp,  277.  And  see  Windham  v.  Paterson,  1  Stark, 
144,  or  that  he  advertised  in  the  public  papers  that  he  was 
going,  that  his  ship  would  sail  within  the  month,  and  that  he 
would  take  charge  of  shipments,  Ex  p,  OAome,  2  Ves,Si^  B,  177, 
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or  in  the  caie  of  a  denial  to  a  creditor,  that  the  creditor  called  on 
JLSnnday,  Ex  p.  Preston,  2  Fe«.  ^  B.  31 1,  2  Rote,  21,  or  that  he 
was  denied  because  he  called  whilst  the  trader  was  at  dinner,  or 
engaged  in  some  particular  business,  or  at  any  other  unseason- 
able hour ;  Smith  v.  Currie,  3  Camp.  349.  Shaw  v.  Tkompton, 
1  HoU,  159.  Ex  p.  Hall,  1  Atk,  201,  or  because  the  trader 
was  sick.  Bull,  N.  P.  39,  or  that  the  creditor  called  at  the  pri- 
vate house  of  the  trader,  and  was  there  desired  to  go  to  the 
counting-house,  because  the  trader  never  received  persons  on 
business  at  his  private  house  :  RoutuL  v.  Byde,  Cocke,  110,  111  : 
all  these  and  the  like  circumstances  may  be  given  in  evidence, 
to  rebut  the  presumption  of  the  trader's  intention,  arising  from 
ciicomstances  accompanying  the  act,  such  as  those  above  men- 
tioned. 

And  the  act  must  be  done  with  intent  to  defeat  or  delay  erO' 
(iitors:  for  if  done  to  avoid  performing  a  mere  duty,  as  to  avoid 
an  arrest  upon  an  excommunicato  capiendo,  or  the  service  of  pro- 
cess to  enforce  a  decree  in  Chancery,  (unless  a  decree  for  the 
payment  of  money,)  Com.  Dig..  Bankrupt,  C  1.  Cooke,  89,  or 
to  av(nd  an  attachment  upon  an  award  for  not  delivering  goods 
pursuant  thereto :  Per  WiUes,  C.  /.  in  Lingood  v.  Eade,  1  Atk. 
196:  it  will  not  of  itself  constitute  an  act  of  bankruptcy,  unless 
accompanied  by  circumstances  from  which  also  an  intent  to  de- 
feat or  delay  creditors  may  fairly  be  presumed. 

13.  By  Stat.  6  Geo.  4.  c.  16.  $  5.  it  is  enacted,  that  if  any 
such  trader,  having  been  arrested  or  committed  to  prison  for  debt, 
or  on  any  attachment  for   nonpayment  of  money,   shall,  upon 
SQch  or  on  any  other  arrest  or  commitment  for  debt  or  nonpayment 
of  money,  or  upon  any  detention  for  debt,  lie  in  prison  for 
twenty-one  days,  or  having  been  arrested  or  committed  to  prison 
for  any  other  cause,  shall  lie  in  prison  for  twenty-one  days  after 
any  detainer  for  debt  lodged  against  him,  and  not  discharged, 
every  such  trader  shall  be  thereby  deemed  to  have  committed 
an  act  of  bankruptcy.'*    A  clause  similar  to  this  was  in  stats.  1 
J.  1.  c.  15.  $  2.  and  21  J.  1.  c.  19.  $  2.  varying  from  it  princi- 
pally in  the  period  of  the  imprisonment  required  by  them  to 
constitute  an  act  of  bankruptcy:   that  in  stat.  1  J.  1.  c.  15. 
$  2.  being  six  months  ;  in  stat  21.  J.  I.e.  19.  $  2.  two  months ; 
and  in  this  act,  twenty-one  days.     But  by  this  section  of  the 
present  act,  it  is  provided,  "  that  if  any  such  trader  be  in  prison 
at  the  time  of  the  commencement  of  this  act,  such  trader  shall 
not  be  deemed  to  have  committed  an  act  of  bankruptcy,  until  he 
shall  have  lain  in  prison  for  the  period  of  two  months,"    The 
day  of  the  arrest  or  commitment,  is  reckoned  inclusive ;  Glan» 
ingtm  v.  Rawline,  3  Eoit,  407 ;  and  the  docket  may  be  struck. 
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«nd  the  commissioii  issued,  on  the  last  of  the  twenty-one  days, 
Id»,  but  not  before.  Gordon  v.  WWdnson,  8  T.  A.  507.  Ex  p. 
Boues,  4  F«.  168. 

In  oTder  to  constitute  this  act  of  bankruptcy,  however,  there 
must  be  an  uninterrupted  imprisonment  of  twenty*one  dap, 
under  the  arrest  or  commitment ;  and  the  act  of  bankruptcy  will^ 
have  relation  to  the  first  day  of  such  uninterrupted  imprison- 
ment, so  as  to  vest  the  property  in  the  assignees  from  that  time. 
King  V.  Leith,  2  T.  R,  141.  and  we  Coppendale  v.  Brigden  et 
al.  2  Bur.  814.  Saundenon  v.  Gregg,  3  Stark.  72.  Therefore 
if  a  man  arrested,  be  bailed  out  before  the  expiration  of  twenty, 
one  days,  and  afterwards  render  in  discharge  of  his  bail,  and 
remain  in  custody  twenty-one  days  or  upwards;  this  act  of 
bankruptcy  consists  entirely  of  the  imprisonment  subsequent  to 
the  render,  and  has  relation  to  the  day  of  the  render,  and  not  to 
that  of  the  original  arrest.  Ex  p.  Da  Frene,  1  Ve$.  Sf  B,  50. 
Tribe  v.  Webber,  WilUs,  464.  If  a  trader,  arrested  by  a  sheriff's 
officer,  be  allowed  to  go  at  large  for  a  few  days,  and  then  return 
into  custody,  and  be  removed  by  Habeas  into  the  custody  of  the 
Marshal,  and  remain  there  the  requisite  time :  the  uninterrupt- 
ed imprisonment  commences  upon  his  return  into  custody,  and 
the  act  of  bankniptcy  has  relation  to  that  time.  Bartwrd  v. 
Palmer,  1  Camp.  509  Where  a  trader  was  arrested,  but  being 
too  ill  to  be  removed,  was  allowed  to  remain  in  his  house  in 
custody  of  the  bailiffs  follower,  and  was  afterwards  removed  to 
a  lock- op  house,  as  soon  as  it  could  be  accomplished  with  safety : 
it  was  holden  that  the  bankruptcy  related  to  the  time  of  the 
arrest,  because  there  had  been  in  fact  a  continued  imprisonment 
from  that  time.  Stevens  v.  Jachon,  4  Camp.  164,  1  Marsh.  469, 
6  Taunt.  106.  So  where  a  man  was  arrested,  and  sham  bail 
put  in  for  him,  merely  for  the  purpose  of  having  him  removed 
to  the  prison  of  the  court,  and  he  was  removed  accordingly :  the 
act  of  bankruptcy  was  holden  to  relate  to  the  day  of  the  arrest, 
and  not  merely  to  the  day  of  the  render ;  for  there  was,  in  fact, 
no  interruption  of  the  imprisonment,  but  a  mere  transfer  of  the 
prisoner  from  one  custody  to  another.  Rose  v.  Green,  I  Bur, 
437.  So  also  having  the  benefit  of  the  day  rules  is  not  an  in- 
terruption of  the  imprisonment,  for  if  the  party  b  not  actually 
within  the  walls,  he  is  attended  by  an  officer,  or  on  securiW^  for 
the  day,  and  bound  to  return  in  the  evening.  Soasne  v.  Watts, 
1  Carr.  ^  P.  401. 

Where  the  anest  or  commitment  is  for  a  debt,  it  must  be  a 
legal  debt ;  and  therefore  lying  in  prison  upon  an  arrest  at  the 
suit  of  an  executor,  before  probate,  is  not  an  act  of  bankruptcy. 
3  Lev.  439.  Coohe  113.  Formerly  a  person  in  custody  tot  a 
crime,  (unless  in  custody  under  the  commissioner's  warrant,  for 
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not  answering,  R*  v.  Page,  7  Price,  616,  or  the  like,)  eoold 
not  commit  an  act  of  bankiuptcy  by  lying  in  prison,  even  al- 
though he  at  the  same  time  were  detained  for  debt,  and  re- 
mained in  prison  twenty-one  days  after  such  detainer ;  Exp, 
Bowes,  4  Ves,  168.  and  tec  Exp,  Hilliard,  I  Ath  147  ;  but  this 
seems  to  be  altered  by  the  above  section  of  the  present  statute, 
which,  after  mentioning  an  arrest  and  commitment  for  debt,  says, 
"  or  having  been  arrested  and  committed  to  prison  for  any 
other  cause,  shall  lie  in  prison  for  twenty-one  days  after  any  de- 
tainer for  debt  lodged  against  him,"  &c  And  it  has  been  recently 
holden,  that  lying  in  prison,  detained  for  the  nonpayment  of 
Exchequer  penalties  for  smuggling,  was  an  act  of  bankruptcy. 
Cobb  V.  Symondt,  I  D,Sf  R.  111.  5B.SfA,  516. 

14.  Or  tf  any  such  trader  hamng  been  arrested,  committed  or 
detained  for  debt,  shall  escape  out  of  prison  or  custody,  every  such 
trader  shall  be  deemed  to  have  ther^  committed  an  act  ef  bank" 
ruptcyfrom  the  time  of  such  arrest,  commitment  or  cfetvntion.*]  It 
must  be  an  escape  in  fact,  and  not  merely  that  which  might  be 
deemed  an  escape  in  contemplation  of  law.  A.nd  therefore, 
where  a  prisoner,  arrested  in  Kent,  and  brought  up  by  Habeas, 
was  allowed  to  call  at  his  attorney's  in  the  dty,  by  the  officer 
who  accompanied  him,  before  he  brought  him  to  the  judge's 
chambers,  this,  though  an  escape  in  law,  was  holden  not  to  be 
such  an  escape  as  would  constitute  an  act  of  bankruptcy,  the 
prisoner  baring  been  substantially  in  custody  the  whole  of  the 
time.  Rose  v.  Green,  1  Bur,  437.  The  words  "  being  so  arrested 
committed  or  detained,"  have  reference  to  those  immediately 
preceding  them  in  the  section,  and  comprised  in  the  13th  act 
of  bankruptcy,  ante,p,  45. 

15.  By  Stat  6.  Geo.  4.  c.  16.  s,  6.  if  any  such  trader  shall  file  in 
the  office  of  the  Lord  Chancellor's  secretary  of  bankrupts  a  de- 
claration in  writing,  signed  by  such  trader,  and  attested  by  an 
attorney  or  solicitor,  that  he  is  insolvent  and  unable  to  meet  his 
engagements,  the  said  secretaiy  of  bankrupts,  or  his  deputy, 
shall  sign  a  memorandum  that  such  declaration  hath  been  filed, 
which  memorandum  shall  be  authority  for  the  printer  of  the 
London  Gazette  to  insert  an  advertisement  of  such  declaration 
therein  ;  and  eveiy  such  declaration  shall,  after  such  advertise- 
ment inserted  as  aforesaid,  be  an  act  of  bankruptcy  committed 
by  such  trader  at  the  time  when  such  declaration  was  filed ;  but 
no  commission  shall  issue  thereupon,  unless  it  be  sued  outwitiiin 
two  calendar  months  next  after  the  insertion  of  such  advertise- 
ment, and  unless  such  advertisement  shall  have  been  inserted  in 
the  London  Gazette  within  eight  days  after  such  declaration  was 
filed ;  and  no  docket  shall  be  struck  upon  such  act  of  bank- 
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niptcj,  before  the  expiration  of  four  days  next  after  insertion  of 
such  advertisement,  in  case  such  commission  is  to  be  executed 
in  London,  or  before  the  expiration  of  eig^ht  days  next  after 
such  insertion,  in  case  such  commission  is  to  be  executed  in  the 
country ;  and  the  gazette  containing  such  advertisement  shall 
be  evidence  to  be  received  of  such  declaration  having  been  filed. 
And,  by  sect.  7.,  no  commbnon  under' which  the  adjudication 
shall  be  grounded  on  the  act  of  bankruptcy  being  the  filing  of 
such  dechiration,  shall  be  deemed  invalid  by  reason  of  such  de- 
claration having  been  concerted  or  agreed  upon  between  the 
bankrupt  and  any  creditor  or  other  person. 

16.  By  Stat.  7.  Geo.  4.  c.  57.  s.  13.  The  filing  of  a  petition  to 
the  Insolvent  Debtors  Court,  of  every  person  in  actual  custody 
who  shall  be  subject  to  the  laws  concerning  bankrupts,  for  his  or 
her  discharge  fromcustodyaccordingto  the  said  act,  shall  be  an  act 
of  bankruptcy  from  the  time  of  filing  such  petition ;  and  that  any 
commission  issuing  against  such  person  and  under  which  he  or  she 
shall  be  declared  bankrupt  before  the  time  appointed  by  the  said 
courts  and  ad  vertised  in  the  London  Gazette  for  the  hearing  of  such 
petition,  or  at  any  time  within  two  calendar  months  from  the 
time  of  filing  such  petition,  shall  have  effect  to  avoid  any  con- 
veyance and  assignment  of  the  estate  and  effects  of  such  per- 
son, which  shall  have  been  made  in  pursuance  of  the  provisions 
of  the  said  act ;  but  the  filing  of  sudi  petition  shall  not  be  an 
act  of  bankruptcy,  unless  such  person  be  so  declared  bankrupt 
before  the  time  so  advertised,  or  within  two  calendar  months 
from  the  filing  the  petition. 

17.  By  Stat.  6  Geo.  4.  c.  16.  $  8.  if  any  such  trader,  liable 
by  virtue  of  this  act  to  become  bankrupt,  shall,  after  a  docket 
struck  against  him,  pay  to  the  person  or  persons  who  struck  the 
same,  or  any  of  them,  money,  or  give  or  deliver  to  any  such 
person  any  satisfaction  or  security  for  his  debt,  or  any  part 
thereof,  whereby  such  person  may  receive  more  in  the  pound  in 
respect  of  his  debts  than  the  other  creditors,  such  payment,  gift, 
delivexy,  satisfaction  or  security,  shall  be  an  act  of  bankruptcy  ; 
and  if  any  commission  shall  have  issued  upon  the  docket  so  struck 
as  aforesaid,  the  Lord  Chancellor  may  either  declare  such  com- 
mission to  be  valid,  and  direct  the  same  to  be  proceeded  in,  or 
may  order  it  to  be  superseded,  and  a  new  commission  may  issue, 
and  such  commission  may  be  supported  either  by  proof  of  such 
last-mentioned  or  of  any  other  act  of  bankruptcy ;  and  every 
person  so  receiving  such  money,  gift,  delivery,  satisfaction  or 
security  as  aforesaid,  shall  forfeit  his  whole  debt,  and  also  repay 
or  deliver  up  such  money,  gift,  satisfaction  or  security  as  afore- 
said, or  the  ftdl  value  thereof,  to  such  person  or  persons  as  the 
commissioners  acting  under  such  original  commission,  or  any 
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new  commission,  shall  appoint  for  the  benefit  of  the  creditors  of 
such  bankrupt.  See  Ex  p.  Brown,  15  Ves,  472.  Ex  p.  Mear, 
I  Mont.  29.  Exp.  Vernon,  Cox,  61.  Vernon  v.  Hankey,  Cooke, 
116.  Where  the  petitioning  creditor  was  holder  of  a  biU  of  ex- 
change, accepted  by  the  bankrupt,  and  undue,  it  was  holden  that 
payment  of  the  bill  by  the  bankrupt  afterwards,  and  after  the 
commission,  was  an  act  of  bankruptcy.  1  Ves.Jun.  157.  And 
this  obtaining  of  payment  or  security,  seems  to  be  an  act  of 
bankruptcy,  although  it  be  uncertain  at  the  time  whether  the 
person  obtaining  it  will  thereby  receive  more  than  the  other  cre- 
ditors. See  Ex  p.  Paxton,  15  Ves,  463.  But  when  a  friend  of 
thedebtor,  agreed  to  give  a  creditor  55.  in  the  pound  on  the 
amount  of  his  debt,  on  condition  that  the  creditor  should  sue 
out  a  commission  against  the  debtor,  this  was  holden  to  be  a  legal 
contract,  and  a  bill  given  for  the  amount  of  it  a  valid  bill.  Fry 
ft  Malcolm,  5  Taunt,  117. 

The  cases  above  cited,  have  been  decided  on  a  similar  clause 
in  Stat.  5  G.  2.  c.  30.  §  24.,  the  only  material  difference  between 
which  and  the  present  clause  is,  that  the  former  only  contem- 
plated private  bargains,  "whereby  such  person  suing  ont  such 
commission,  shall  privately  have  and  receive  more  in  the  pound 
in  respect  of  his  debt,  than  the  other  creditors,"  &c.  (see  5  G.2. 
e.dO.  §  24.  and  Foyer  v.  Hebblewhaite,  15  Ves,  464.  cit,  Exp. 
Brine,  Buck,  19.  108.);  but  under  this  statute  it  is  immaterial 
whether  the  money  or  security  be  given  to  the  petitioning  cre- 
ditor privately  or  not. 

18.  Acts  of  bankruptcy  by  members  of  parliament.  See  cK  3. 
post. 


Section  III. 
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What.']  No  commission  shall  be  issued,  unless  the  single  debt 
of  the  creditor,  or  of  two  or  more  persons  being  partners,  peti- 
tioning for  the  same,  shall  amount  to  one  hundred  poun(h  or 
upwards;  or  unless  the  debt  of  two  creditors  so  petitioning; 
shall  amount  to  one  hundred  and  fifty  pounds  or  upwards :  or 
unless  the  debt  of  three  or  more  creditors  so  petitioning,  shall 
amount  to  two  hundred  pounds  or  upwards.  6  Geo,  4.  c.  16. 
§15  see  Hill  v.  Neale,  2  New  Rep.  196.  Smith  v.  Mills,  1  T.  R, 
475. 

And  it  must  be  a  debt,  for  which,  if  payable  at  the  time,  an 
action  at  law  could  be  maintained  by  and  in  the  name  of  the  pe  • 
titipnipg  creditor.  Therefore,  the  assignee  of  a  bond,  cannot  be  a 
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petitioningcreditor.  Exp.Lee,lP.W.'J92.  Medlkei*$eta»,^Str. 
899.  £c  p.  Sutton,  11  Vet,l63,  So,  a  husband  cannot  «lone  be  &e 
petitioning  creditor,  wheie  the  debt  was  due  to  hiawife  dum  toia, 
Ramsay  t.  George,  IM,^S.  176,  or  as  executrix ;  Mastery,  Wia^ 
t«r,  Davies,  292, 293, 2  Mont.  129, 1  &i.  JV. P.  247 ;  the  wife  must 
join  in  the  petition.    But  a  husband  may  sue  out  a  oommiMion- 
of  bankrupt,  on  a  promissory  note  given  to  his  wife  dvm  soim  ; 
£i-  p.  Barber,  1  Glyn  ^  J.  i ;  for  the  property  in  it  vested  in 
him  solely  upon  marriage,  and  he  might  have  sued  upon  it.  1  B.^- 
ii.  218.    So,  one  of  several  obligees  or  partners  cannot  akme 
sue  out  a  commission  upon  the  bond  or  partnership  debt  respec- 
tively, but  the  others  must  join.  BucMand  v.  Neweome,  1  Taunts 
All.  1  Camp.  474.    So,  an  alien  enemy  cannot  be  a  petitioning 
creditor.    Even  where  some  of  several  partners  were  Britixh 
subjects  residing  in  an  alien  enemy's  country,  and  carrying  on* 
trade  there,  the  others  being  British  subjects  residing  in  this 
country,  it  was  holden  that  a  debt  due  to  them  would  not  sup- 
port a  commission.  M^Connel  v.  Hector,  3  B.  ^  P.  113.  But  this 
seems  to  be  doubtful ;  at  all  events,  if  he  trade  in  the  alien's 
country  by  license  from  this  government.  Est  p,  BagUhole,  18 
Ves.  525,  1  Rose,  271,  or  if  it  do  not  appear  that  he  traded  there 
or  otherwise  adhered  to  the  enemy,  his  mere  residence  there  will 
not  incapacitate  him  to  sue,  and  consequently  he  may  be  a  pe* 
titioning  creditor,  either  by  himself  or  with  others.    Roberts  v. 
Hardy  et  al,  3  M.  4f  S.  533,  2  Rom,  174.    A  claim  arising  fimn" 
merely  equitable  considerations,  as,  for  instance,  a  decree  for  the 
payment  of  interest,  &c.  in  a  suit  for  the  specific  performance,  (see 
Gerpsnterv.  Thornton,  3B.8^A,  52.)  cannot  constitute  a  good  pe- 
titioning creditor's  debt,  Cooke,  20.  and  see  Exp,  Hillyard,  1  Atk, 
147,  2  Ves,  407,  because  no  action  at  law  can  be  maintained  for 
« the  recovery  of  it ;  nor  can  a  debt  barred  by  the  statute  of  limita- 
tions, for  me  same  reason.    Exp,  Dewdney,  15  Ves,  479,  491. 
and  see  Exp,  Roffey,  2  Rose,  245.     Quantock  v.  England,  2  W, 
BL  703.  Mosely  37.  see  Gregory  v.  Hurrill,  6  Moor,  525.  but  see 
Swayn  V.  WaUmger,  2  Str,  746.  Fowler  v.  Brown,  Cooke,  2 1,  eonfra. 
So,  a  debt  founded  upon  an  illegal  consideration^  cannot  be  a 
good  petitioning  creditor's  debt,  Sv  the  same  reason.    See  Wells 
v.  Girling,  I  Brod,S^  B,  447.    So,  a  balance  due  upon  an  ex- 
change of  acceptances,  cannot  be  a  ffood  petitioner's  creditor's 
debt,  unless  the  creditor  have  paid  his  acceptances ;  Sarratt  v. 
Austin,  4  Taunt.  200 ;  even  where  A.  B.  and  C.  had  drawn  a  bill 
of  exchange  on  D.  and  it  appeared  that  A.  had  engaged  to  pro- 
vide for  it  when  it  should  become  due,  it  was  holden  that  A.B. 
and  C.  could  not  be  petitioning  creditors  in  respect  of  that  bill, 
although  it  also  appeared  that  A.'ff  engagement  was  made  in 
fraud  of  his  partners.    Riehmond  v.  ifespy  et  aU  1  iStarJlt.102. 
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Sft,  a  pnteer  of  tbe  debtor  cauMt  be  a  pBtitiiininft 
againal  ium,  mleH  in  cases  wbere  be  migbt  aaialam  as  ■< 
agaiost  him  for  the  amoaatof  the  debt.  Sm  "nrfifcw  t.  Pmttt- 
M,  1  ^CoHk.  144.  Mmntam  w.  fiorkr,  Gmd.  17.  £r  p.  Nwkm^  I 
Mmit,  21.  So,  a  creditor  ^Hio  hai  taken  bis  debtor  in  execntiDa, 
caanot  be  a  petitioBiag  creditor  against  him ;  CMm  t.  CaMnmr- 
hmm,  QT.R.  123.  Bmaby'$ea$e,  1  Sh-.653;  because  hisdebt, 
in  contemplation  of  law,  is  satisfied,  and  he  cannot  maintain  anj 
action  for  the  amonnt  of  it.  Bat  if  he  have  not  taken  the  debtor 
in  eze<3iticm,  if  he  have  merely  proceeded  against  him  in  an  ac- 
tion  for  a  debt  iHudi  of  itself  would  be  a  gcrnd  petitioning  ciedi> 
tor's  debt,  he  may  sne  oat  a  commission  of  bankrupt  against 
him,  either  before  or  after  he  obtains  judgment  against  him ; 
Bryamtj.  WUhen,  2  M.  4f  S.  123 ;  if,  on  the  other  hand,  the 
proceedings  were  for  a  cause  of  action  sounding  merely  in  da» 
mages,  as,  for  instance,  an  action  for  a  breach  of  promise  of  mar> 
riage,  no  petitioning  creditor's  debt  can  actually  or  impliedly 
exist  until  judgment.  Exp.  Charles,  14  East,  197, 16  Ves.2S6. 
A  factor  who  has  sold  goods  to  the  debtor  in  his  own  name,  even 
although  he  have  named  his  principal,  is  a  good  petitioning  cre- 
ditor, (the  principal  not  interferii^f)  whether  he  sold  upon  a 
commission  del  credere  or  not ;  for  he  might  have  sued  for  the 
amonnt  in  his  own  name.  Sadler  y.  Leigh  et  al,  4  Camp.  195. 
Young  etal.v.  Smith  et  al.  6  Esp,  121.  So,  an  uncertificated 
bankrupt  may  be  a  petitioning  creditor,  if  his  assignees  do  not 
interfere  and  claim  the  debt.  See  Exp,  Cartwright,  2 Rose, 230. 
So,  a  sum  of  money  awarded  by  arbitrators,  is  a  good  petition- 
ing creditor's  debt,  until  set  aside  for  matter  dehors;  Dawe  v* 
Hddsworth,  Peake,  64,  and  see  Exp,  Lingard,  1  Atk.  240 ;  pro- 
vided the  award  do  not  appear  bad  on  the  face  of  it.  Ex  p. 
Lornnds,  1  Mont.  24,  or  the  deed  of  submission  be  not  void.  Au" 
tram  v.  Chase  et  al.  15  East,  209,  or  the  like.  So,  a  debt  due 
to  an  executor,  even  before  probate ;  Ex  p.  Paddy,  Buck,  235* 
Rogers  v.  James,  7  Taunt.  147,  2  Mardt.  425.  and  see  id.  480 ; 
or  a  debt  due  from  the  bankrupt  to  his  wife's  trustees ;  £v  p» 
Powell,  1  Mont.  21 ;  a  debt  due  to  a  surety;  Hay  lor  v.  HeUl, 
Palm.  325 ;  a  debt  due  upon  a  solicitor's  biU,  even  before  taxa- 
tion, or  pending  an  order  to  tax  it,  Mosely,  27,  (at  the  risk,  of 
course,  of  ito  being  reduced  upon  taxation ,  Ex  p.  Suttott,  1 1  Ves, 
163.  Ex  p.  Steele,  16  Ves,  166.  Ex  p.  Howell,  1  Rose,  312,  and 
even  before  it  be  signed  and  delivered  according  to  the  statute. 
Ex  p,  Prideaux,  I  Glyn  Sf  J*  28 ;)  a  debt  due  on  account, 
though  not  liquidated.  Flower  v.  Herbert,  2  Fes.  326.  and  see 
Manon  v.  Barber,  Gow.  17,  Exp.  Bowes,  4  Ves.  168,  and  the 
like  7  are  all  good  petitioning  creditors'  debts,  for  the  reason 
above  given,  namely,  because  the  creditor  may  maintain  an 
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action  for  them  in  his  own  name.  But  an  act  of  parliament, 
intituled,  "An  act  to  enable  a  certain  insurance  society  to 
sue  and  be  sued  in  the  name  of  their  secretary,"  and  enact- 
ing that  they  might  commence  all  actions  and  suits  in  his 
name  as  nominal  plaintiff,  does  not  eitend  to  enable  such  se- 
cretary to  issue  a  commission  of  bankruptcy.  Guthrie  y.  Fiek, 
5  D.  Jr  ^.  24  ;  3  B.  ^  C.  178.  and  ue  I  Glyn  ^  J.  245.  So, 
it  has  been  holden  that  if  a  creditor  to  the  amount  of  £100, 
receive,  after  notice  of  an  act  of  bankruptcy,  a  sum  in  part  li- 
quidation of  the  debt,  this  does  not  preclude  him  from  suing 
out  a  commission  -,  because  the  payment  was  merely  void,  and 
the  original  debt  remained  in  full  force.  Mann  v.  Shepherd,  6 
T.  R.  79. 

Interest,  even  on  a  bill  of  exchange,  cannot  be  the  subject  of 
a  petitioning  creditor's  debt,  unless  expressed  to  be  payable  upon 
the  face  of  the  instrument ;  for,  otherwise,  it  is  merely  damages 
to  be  recovered  in  an  action,  and  not  a  debt  in  law.  Therefore 
it  cannot  be  added  to  the  principal,  to  make  up  the  amount  re- 
quired to  constitute  a  petitioning  creditor's  debt.  Cameron  v. 
Smith,  2B.  S^  A.  305.  Ex  p,  Greenway,  Buck,  412.  Ex  p.  Bur- 
gess,  8  Taunt,  660,  2  Moore,  745.  Formerly  it  was  holden  not  to 
be  proveable  under  the  commission ;  Ex  p,  Greenway,  Buck,  412 ; 
but  now,  interest  on  bills  of  exchange  or  promissory  notes,  up  to 
the  time  of  suing  out  the  commission,  is  allowed  to  be  proved, 
bystat.6G.  4.  c.  16.  $57. 

A  debt  consisting  of  promissery  notes  of  the  bankrupt  for 
£100,  purchased  previously  to  the  act  of  bankruptcy,  from  the 
payees,  by  the  petitioning  creditor,  at  the  rate  of  10<.  in  the 
pound,  has  been  holden  to  be  a  good  petitioning  creditor's  debt. 
Ex.  p.  Lee,  1  P.  Wms.  782.  Yet,  where  a  banker  became  bank- 
rupt, and  a  debtor  of  the  estate  had,  after  issuing  of  the  com- 
mission, purchased  the  bankrupt's  cash  notes  to  the  amount  of 
the  debt,  for  much  less  than  their  nominal  value,  it  was  holden 
that,  having  obtained  them  subsequently  to  the  bankruptcy,  he 
could  not  set  them  off  in  an  action  brought  against  him  by  the 
assignees.  Hodson  et  al,  v.  Young,  B,  R,  East,  1814.  MS,  and 
see  Dickson  v.  Evans,  6  T,  R.  57.  But  the  distinction  between 
these  cases  is  evident  and  material ;  in  the  latter  case,  the  pur- 
chase and  set  off  of  the  notes  would  be  a  fraud  upon  the  remain>- 
ing  creditors ;  in  the  former  case,  not. 

It  has  been  holden  that  an  infant  cannot  be  a  petitioning  cre- 
ditor. Ex  p,  Barrow,  3  Ves,  554,  because  he  cannot  enter  into 
the  bond. required  upon  suing  out  a  commission  ;  nor  can  he  be 
one  of  several  petitioning  creditors,  even  although  the  others 
execute  the  bond.  Ex  p,  Moreton,  Bv^k,  42. 

A  creditor  who  has  signed  a  composition  deed,  or  been  other- 
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wise  privy  or  assenting  to  it,  may  be  a  petitioning  creditor ;  Doe 
V.  Anderson,  5  3f .  ^  5.  161 ;  but  he  cannot  set  up  the  deed  as 
the  act  of  bankruptcy.  Bampford  v.  Baron,  2  T.  R.  594.  Tappen- 
den  et  aL  v.  Burgess,  4  East,  230.  Ex  p.  Kilner,  Buck,  104.  Ex  p. 
Shaw,  1  Mad,  598. 

A  creditor  having  proved  his  debt  under  a  former  commission, 
which  was  invalid,  is  not  thereby  precluded  from  suing  ont  a  new 
commission  against  the  bankrupt,  if  his  debt  be  in  other  respects 
a  good  petitioning  creditor's  debt ;  this  may  be  a  ground  perhaps 
for  the  Chancellor  to  interfere,  but  it  is  unobjectionable  m  point 
of  law.  Beardman  et  aU  v.  Shaw,  1  New  Rq).  263.  But  it  would 
be  otherwise,  of  course,  if  the  former  were  a  valid  commission. 
Nor  can  a  commission  be  sued  out  against  an  uncertificated 
bankrupt.  Exp.  Martin,  15  Ves.  114.  Ex  p.  Crew,  16  Ves. 236. 
fiut  a  creditor  of  an  insolvent  debtor,  may  sue  out  a  commission 
against  him,  upon  a  debt  as  to  which  the  insolvent  had  been  dis- 
charged. Jellis  V.  Mountford,  AB.&;  A.  256.  So  also  a  creditor 
whose  debt  was  omitted  in  the  schedule  filed  in  the  Insolvent 
Debtor's  Court,  upon  the  discharge  of  the  debtor,  was  held  en- 
titled to  sue  out  a  commission.  Ex  p.  Shuttleworth,  2  Glyn  ^  J. 
68 ;  but  in  such  a  case,  if  there  is  no  property  but  what  may 
fairly  be  administered  under  the  insolvent  debtor's  act,  the  court 
would  interfere  and  restrain  the  commission. 

Creditors  who  hold  collateral  securities  for  their  debts,  such 
as  a  mortgage,  Exp.  Jackson,  5  Ves.  357.  Ex  p.  Topham,  1  Mad. 
38,  warrant  of  attorney,  see  Miles  et  aU  v.  Rawlyns  et  al.  4  Esp. 
194,  judgment^  Bryant  v.  Withers,  2  M.  ^  &  123;  bond.  Am- 
brwe  v.  CUndon^  2  Str.  1042,  bill  of  exchange.  Ex  p.  Douthat, 
4  £•  ^  J.  67.  Ex  p.  Marsden,  1  Mont.  27,  or  any  other  security, 
though  of  a  higher  nature  than  the  original  debt,  Ambrose  v. 
Ciendony  2  Str.  1042,  may  be  petitioning  creditors  in  respect  of 
such  original  debt;  taking  or  obtaining  such  security,  being 
holden  not  to  be  such  an  extinguishment  of  the  original  debt,  as 
to  prevent  the  party  suing  out  a  commission  upon  it.  Although 
such  collateral  security  be  afterwards  satisfied,  as  if  the  bill  or 
bond  be  paid  when  due,  this  circumstance  will  not  invalidate  or 
affect  the  commission.  Ex  p.  Douthat,  4B.SfA,  67.  Where  a 
creditor  to  the  amount  of  £100,  received  from  his  debtor  a  bill 
drawn  by  him  upon  another  person,  who  had  not  Uien  or  when 
the  bill  became  due,  any  effects  of  the  drawer's  in  his  hands, 
and  the  bill  when  due  was  dishonoured,  but  no  notice  given  to  the 
drawer  of  its  dishonour,  the  court  held  that  the  bill  might  be 
treated  as  a  nullity,  notwithstanding  the  want  of  notice,  and  that 
the  creditor  might  sue  out  a  commission  in  respect  of  the  whole 
of  his  original  debt.  Biekerdihe  v.  BoUman,  1  T.  R,  405.  In 
the  case  of  a  mortgagee,  he  may  sue  out  a  commission,  without 
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nving  up  his  security.  Ex  p,  Jachton,  6  Fes.  S57.  and  mbEt  p, 
To^am,  1  Mad.  38.  Lastly,  the  debt  must  be  due  from  the 
bankrupt,  in  his  own  right,  aud  not  in  aut€r  droit,»si  executor  or 
the  like  ;  whether  incurred  by  the  bankrupt  in  the  way  of  fail 
trade  or  not,  is  wholly  immaterial.  See  Swaine  v.  Demattct,  2  iS^r» 
131 1.  Pattiaon  v.  Banks,  Cmop,  540.  But  it  is  no  objection ^at 
it  is  due  to  the  petitioning  creditor  in  outer  droit,  as  executor  or 
the  like.  See  Ex  p,  Paddy,  Buck,  295.  Rogers  y.  James,  7  Tannt. 
147,  2  Marsh,  425.  and  see  Id.  480. 

When  accrued,']  The  petitioning  creditor's  debt  must  have 
accrued  before  the  debtor  ceased  to  be  a  trader,  Dawe  et  at*  y. 
Holdswortk  et  eU*  Peake,  64,  Doe  v.  LMwrenee2  Car.S^  P.  134^ 
that  is  to  say,  either  whilst  he  was  in  trade, or  before  he  entered 
into  it ;  Cooke  28 ;  where  the  bankrupt  contracted  a  further 
debt  after  he  left  off  trade,  and  paid  money  to  the  creditor 
without  any  direction  as  to  its  application,  the  Court  held  that 
the  payment  should  be  applied  to  the  old  debt ;  and  that  as  the 
new  debt  was  contracted  after  the  debtor  had  left  off  trade,  there 
was  no  sufficient  petitioning  creditor's  debt  to  8upp(Ht  the  com- 
mission. Meggot  V.  MiUs,  I  Ld.  Raym,2S6,  Comb.  463.  As  to 
what  shall  be  deemed  a  retirement  from  trade,  see  Ex  p,  Oitndy, 
2  Rose,  357.  Ex  p.Paterson,  1  Rose,  403.  Wkaram  y,  Routledge, 
6  Esp.  235  ;  where  a  trading  is  proved,  it  shall  be  presamed  to 
continue,  until  the  contrary  be  shewn.  Hearniy  v*  Birch,  3 
Camp.  233. 

And  the  debt  must  have  accrued  before  the  act  of  bankniptcy 
on  which  it  is  intended  to  found  the  commission  ;  Moss  v.  Smith, 
1  Camp.  489 ;  therefore  where  a  verdict  was  obtained  against  a 
trader,  before  an  an  act  of  bankruptcy,  in  an  action  for  breach 
of  promise  of  marriage,  and  judgment  was  not  obtained  until 
after  the  act  of  bankruptcy,  it  was  holden  that  this  did  not  con- 
stitute a  good  petitioning  creditor's  debt.  Ex  p.  Charles,  14 
East,  197.  So,  where  a  person  accepted  an  accommodation  bHl 
for  a  trader  before  an  act  of  bankruptcy,  and  after  the  act  of 
bankruptcy  paid  the  amount  to  a  third  person  to  whom  it  waft 
negotiated,  this  was  holden  not  to  be  a  good  petitioning  creditor's 
debt ;  for  until  payment,  the  acceptor  was  but  a  surety  for  the 
bankrupt,  and  only  became  a  creditor  by  the  payment,  which, 
being  after  the  act  of  bankruptcy,  could  not  create  a  debt  to 
support  the  commission.  Ex  p.  Holding,  1  Glyn  ^  /.  97.  So, 
where  the  debt  was  contracted  after  the  arrest,  and  before  the 
trader  had  lain  in  prison  the  requisite  time,  it  was  holden  not 
mfficient.  Ex  p.  Daggett,  1  Mont,  26,  n.  (a).  In  the 
ease  of  bills  of  exchange  or  promissory  notes,  if  the  bill  or  note 
be  given  by  the  bankrupt  before  the  act  of  bankruptcy,  it  is  suf- 
ficieat ',  see  Maearty  v.  Barrmo,  2  Str,  949 ;  and  each  assignment 
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t>f  it  afterwards,  will  have  tfeference  to  the  time  when  tire  bai^- 
mpt  parted  with  it.  Where  a  trader  gave  a  creditor,  in  payment 
of  a  debt  dae  to  him,  a  bill  di'awn  by  him  upon  another  person, 
and  the  trader  committed  an  an  act  of  bankruptcy  before  the 
bill  was  due,  or  was  even  presented  for  acceptance ;  the  bill  was 
holden  to  be  a  good  petitioning  creditor's  debt,  even  although  it 
appeared  that  subsequently  to  the  commission  it  was  duly  paid 
^  the  acceptor.  Ex  p.  Douthat,  4  fi.  ^  ^.  67.  Where  a  trader 
gave  'his  promissory  note  for  £200  to  A.  before  an  act  of  bank- 
ntptey  by  the  trader,  and  A.  indorsed  it  to  B.  after  the  act  of 
baaikmptey,  it  was  holden  that  B.  was  a  good  petitioning  cre- 
ditor ;  Aium.  2  WiU,  135.  Ex  y,  Thomas,  1  Atk.  73 ;  and 
tite  same,  where  the  note  became  due  before  the  act  of  bank- 
ruptcy, and  was  endorsed  to  the  petitioning  creditor  after  it  was 
doe  and  dishonoured,  and  after  the  act  of  bankruptcy.  BrngUy 
V.  Madduon,  Cooke,  32.  Glaister  v.  Hetoer  et  al,  7  T.  R,  498. 
Ex  p.  WainMan,  Cooke,  34.  But  the  bill  or  note  must  be  actually 
indmved  to  the  petitbning  creditor,  before  the  suing  out  of  the 
«oiiiitussion  ;  and  must  be  proved  to  be  so,  for  that  fact  shall  not 
be  presumed.  Rose  et  al  *  v.  Rowcroft,  4  Camp,  245.  Dixon  v. 
divans,  6.  T.  R,  59.  And  where  a  trader  accepted  a  bill  for  the 
amount  of  some  goods,  leaving  a  blank  for  the  creditor's  name 
as  drawer,  and  the  creditor  did  not  sign  his  name  to  it  until 
after  he  had  sued  out  a  commission  against  the  acceptor;  it 
was  holden  that  the  bill  in  this  case  was  not  sufficient  as  a 
petitimung  <:reditor's  debt  to  support  the  commission.  Ex  p, 
Fmienden,  Biutk,  34.  And  in  all  cases,  if  a  sufficient  petition- 
iqg  creditor's  dc^t  exist  at  the  time  of  the  act  of  bankruptcy,  tiie 
creditor's  obtaining  a  security  of  a  higher  nature  for  it  after  the 
act  of  bankruptcy,  «uch  as  a  judgment,  Bryant  v.  Withers^  2 
M.  4  S,  123.  Ex  p.  Bnfant,  1  Ves.  ^  B.  21 1,  bond  or  other  se- 
curity, Ambrose  v.  Olendon,  2  Str,  1042.  Ex  p,  Marsden,  1  Mont. 
27,  wUl  notpreelude  him  from  suing  out  a  commission  upon  the 
ongioaldebt. 

But  although  the  petitioning  creditor's  debt  must  exist  at  the 
time  of  the  act  of  bankruptcy  upon  which  the  commission  is  to 
be  gromded,  vide  eupra,  and  see  Moss  v.  Smith  et  dV,  1,  Camp, 
489,  yet,  by  stat.  6  6.  4.  c.  16.  $  19.  no  commission  shall  be 
deemed  invalid ;  by  -reason  of  any  act  or  acts  of  bankiuptcy 
prior  to  the  debt  «r  debts  of  the  petitioning  creditor  or  creditors 
or  any  of  them,  provided  tiiere  be  a  sufficient  act  of  bankruptcy 
subsequent  to  such  debt  or  debts.  See  Donovan  v.  Duff,  9  EoMt, 
21.     Bryant  v.  Withers,  2  M.  <fif  5.  127. 

Also,  although  the  petitioning  creditor's  debt  must  be  doe, 
that  is,  must  have  existence,  at  the  time  of  the  act  of  bank- 
ruptcy, It  is  net  necessary  that  it  should  be  actually  payable  ut 
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that  time ;  for,  by  stat.  6  G.  4.  c.  16.  §  15  "  every  person  who 
has  given  credit  to  any  trader  upon  valuable  consideration  for 
any  sum  payable  at  a  certain  time/'  (see  Exp,  Page  I,  Glyn  ^  J. 
100.)  "which  time  shall  not  have  arrived  when  such  trader  com- 
mitted an  act  of  baukruptcy,  may  so  petition  or  join  in  petition- 
ing as  aforesaid,  whether  he  shall  have  any  security  in  writing 
or  otherwise  for  such  sum  or  not»"  Before  this  statute,  such 
persons  only  has  had  bills,  bonds,  promissory  notes  or  other  writ- 
ten securities  for  their  debts,  could  petition,  in  cases  where  tlie 
debt  was  not  actually  payable  at  the  time  of  the  act  of  bank- 
ruptcy ;  5  G.  2.  c.  30  $  22.  Hoskins  v.  Duperoy,  9,  East,  498. 
Price  V.  Nixon,  5  Taunt,  338.  Cothey  et  al,  v.  Murray,  1  Camp. 
335.  Ex  p.  Roberts,  1  Mad.  72.  Nickson,  v.  Jepson,  2  Stark.  227. 
and  see  Exp.  Douthat,  4  B.  Sf  A.  67  ;  a  defect  in  the  bankrupt 
laws,  which  now  seems  to  be  remedied  by  this  statute.  By  stat. 
7  G.  1.  c.  31.  $  1.  persons  who  should  give  credit  on  such  secu- 
rities as  aforesaid,  [namely,  bills,  bonds,  promissory  notes,  or 
other  securities,]  to  any  person  who  should  afterwards  become 
bankrupt,  upon  a  good  and  valuable  consideration  bond Jide,  might 
prove  for  them  under  the  commission,  although  the  same  were 
not  payable  at  the  time  of  the  act  of  bankruptcy ;  and  by  stat* 
5  G.  2  c.  30.  §  22.  reciting  this  clause  it  was  enacted  that  it 
should  be  lawful  for  such  person  to  petition  or  join  in  petitioning 
for  the  commission.  Now,  under  this  stat.  5.  G.  2.  c.  30.  §  22. 
not  only  the  person  to  whom  the  bankrupt  gave  negotiable  secu- 
rities* but  also  any  person  to  whom  they  were  afterwards  in- 
dorsed, might  petition  for  the  commission ;  Cullen,  74.  1  Mont, 
44.  Anon.  2  Wils.  135  ;  and  this,  whether  the  bankrupt  were 
drawer  or  acceptor,  see  Ex  p.  Deuthat,  4  B.  Sf  A.  67,  or  whether 
the  bills  or  notes,  &c.  were  payable  at  the  time  of  suing  out  the 
commission  or  not.  Id.  It  should  seem  therefore,  that  the  same 
construction  should  be  given  to  this  clause  of  stat.  6  G.  4-  c.  16. 
$  15.  supra.  But  a  debt,  to  be  within  this  statute,  must  be  pay- 
able at  a  time  certain,  either  by  express  stipulation  to  that  effect, 
or,  it  should  seem,  by  the  custom  of  the  trade. 

It  has  been  holden  that  a  bill  for  £100.  drawn  by  the  bank- 
rupt, and  not  due  at  the  time  of  the  act  of  bankruptcy,  but  due 
before  the  holder  petitions  for  the  commission,  is  a  good  petition- 
ing creditor's  debt ;  although  if  a  rebate  of  interest  were  to  be 
made  for  the  time  it  had  to  run  when  the  act  of  bankruptcy  was 
committed,  it  would  of  course  be  otherwise.  Brett  v.  Levett,  13 
East,  213 ;  where  the  petitioning  creditor  had  levied  execution 
against  the  bankrupt  for  part  of  his  debt,  and  shortly  after 
issued  a  commission  upon  the  residue,  he  was  ordered  to  furnish 
the  assignees  with  the  particulars  of  his  debt,  and  the  time 
when  it  was  contracted ;  and  although  in  aid  of  an  action  by  the 
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assignees  against  the  Sheriff,  impeaching  the  execution  on  the 
ground  of  its  being  overreached,  by  an  act  of  bankruptcy.  Ex  p. 
Glover  2  Glyn  ^  J.  60. 

[Hot&  proved.']  The  petitioning  cre4itor  must  make  an  aflSdavit 
of  his  debt,  before  he  sues  out  the  commission;  and  he  must 
afterwards  make  deposition  as  to  his  debt  before  the  commis- 
aoners:  as  shall  be  more  fully  mentioned  in  the  next  two 
sections. 

In  actions  at  law,  the  petitioning  creditor's  debt  is  proved 
thus : — ^In  actions  by  or  against  the  assignees,  if  no  notice  of 
disputing  it  have  been  served  in  the  manner  directed  by  the  sta- 
tute, (tee  post,  tit.  "Assignees,*')  the  deposition  of  the  petitioning 
creditor  as  to  his  debt,  filed  among  the  proceedings  is  to  be 
deemed  sufficient  evidence  of  the  debt  therein  stated  ;  6  Geo.  A, 
c.  16.  $  90 ;  but  it  is  still  open  to  the  court  to  consider  whether 
the  debt  there  stated,  be  in  law  a  good  petitioning  creditor's 
debt  or  not.    But  in  all  other  actions,  and  even  in  actions  by 
or  against  assignees  where  such  notice  has  been  duly  served, 
the  petitioning  creditor's  debt  must  be  proved  in  the  same  man- 
ner as  in  action  by  him  against  the  bankrupt.     Bui.  N.  P.  37. 
See  Abbot  v.  Plumb.  I  Doug.  216.     All  admissions  by  the  bank- 
rupt previously  to  the  issuing  of  the  commission,  Dowton  v.  Cross, 
1  Esp,  168.  and  see  Hoarey.  Coryton,  4  Taunt.  660,  entries  in 
his  books,  posted  by  himself,  before  the  bankruptcy,  Watss  v. 
Thorpe,  1  Camp,  376.  and  see  Ewer  v.  Preston,  Hardw.  378,  and 
the  like,  are  evidence  of  the  petitioning  creditors  debt.    So  his 
promissory  notes,  bearing  date  before  the  bankruptcy,  are  primd 
facie  evidence  of  it.  Taylor  v.  Kinlock,  1  Stark.  177.     But  no 
declaration  or  letter  of  the  bankrupt,  after  the  bankruptcy  is 
admissible  as  evidence  of  the  petitioning  creditor's  debt ;  Id. 
Smallcombev.  Bruges  13.  Price  136;  nor  will  even  an  account, 
down  to  a  time  before  the  bankruptcy,  signed  by  the  bankrupt, 
be  received  as  evidence  of  it,  unless  it  be  also  proved  to  have 
been  signed  by  the  bankrupt  before  the  bankruptcy ;  Hoare  v. 
Coryton,  4  Taunt.  560  ;  except  in  actions  by  the  bankrupt  him- 
self, where  of  course  his  admissions  at  any  time  will  be  received 
in  evidence  against  him.  See  Jarrett  v.  Leonard,  2  M.  S^  S.  265. 
The  bankrupt  himself,  of  course  cannot  be  a  witness  for  this 
purpose.    Sanderson  v.  Laferest  1  Car.  8^  P.  46;  but  a  creditor 
may,  if  he  release  to  the  assignees ;  Arch.  PI.  ^  Ev.  391 ;  or 
even  an  assignee  may  prove  the  petitioning  creditoj's  debt,  if  he 
have  released  his  claim  as  a  creditor ;  for  as  assignee  he  merely 
stands  in  the  situation  of  a  trustee  to  the  estate.     Tomlinson  y. 
Wilkes,  5  Moor,  172.     If  the  debt  be  proved  to  have  once  ex- 
isted, its  continuance  will  be  presumed,  until  the  contrary  b^ 
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|iroyed.  Jaehon  ▼.  Irvin,  2  Cttmp,  48.  Ewer  v.  Preitim, 
Hardw,  378.  But  proof  of  bankrupt  having  drawn  or  indorsed 
a  bill  of  exchange  for  £100,  and  of  that  bUl  being  overdue  ia 
the  hands  of  a  holder,  is  not  sufficient  proof  of  a  petitioning^ 
ereditor's  debt,  without  proof  of  a  default  of  payment  by  the 
acceptor,  GiUt  v.  Fowell,  2  Carr.  ^  P.  259. 

Defects  init,  haw  aided,"]  By  stat.  6  Geo.  4.  c.  16.  §  18.  if 
after  adjudication  the  debt  or  debts  of  the  petitioning  creditor 
or  creditors,  or  any  of  them,  be  found  insufficient  to  support  a 
commission,  it  shall  be  lawful  for  the  Lord  Chancellor,  upon  the 
application  of  any  other  creditor  or  creditors,  having  proved  any 
debt  or  debts  sufficient  to  support  a  commission,  (provided  such 
debt  or  debts  has  or  have  been  incurred  not  antenor  to  the  debt 
or  debts  of  the  petitioning  creditor  or  creditors,)  to  order  the 
said  commission  to  be  proceeded  in,  and  it  shall  by  such  order  be 
deemed  valid.  But  before  a  creditor  can  make  an  application 
to  the  Chancellor  under  this  section  of  the  statute,  he  must  ap- 
ply to  the  commissioners  to  expunge  the  petitioning  creditor's 
debt,  Exp.  Chappell,  2  Glyn  if  J.  131. 

As  to  a  mistake  in  the  affidavit  of  debt,  and  how  remedied, 
see  Ex  p,  Maughau  and  Smith,  1  Glyn  ^  J.  365. 


Sbction  IV. 
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It  being  first  satisfactorily  ascertained  that  the  par^  intended 
to  be  made  a  bankrupt,  is  a  trader  within  the  meaning  of  the 
statute  of  bankrupts,  that  he  has  committed  an  act  of  bankrupt- 
cy, and  that  there  is  a  sufficient  petitioning  creditor's  debt : 
the  next  things  to  be  attended  to  (and  which  are  the  first  pro- 
ceedings towards  making  the  party  a  bankrupt)  are,  the  striking 
of  the  docket^  and  the  suing  out  of  the  commission. 

The  Affidavit.]  By  stat.  6  Geo.  4.  c.  X6.  $  13.  the  petition- 
ing creditor  shall,  before  any  commission  be  granted,  make  an 
affidavit  in  writing  before  a  master  ordinary  or  extraordinaxy  in 
chancery  (which  shall  be  filed  with  the  proper  officer)  of  the 
truth  of  such  his  or  their  respective  debt  or  debts. 

This  affidavit  of  the  petitioning  creditor's  debt,  states,  in 
general  termsi  that  the  party  is  indebted  to  the  deponent  in  the 
•urn  required  to  constitute  a  petitioning  creditor's  debt,  (see  ante. 
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p.  49,)  wxtfaoat  specifying  for  itiiat,  or  liow  it  has  arisen  ;  it 
also  states  that  the  party  has  become  haUkmpt  within  the 
meaning  of  the  statute,  and,  in  the  case  of  country  commissions, 
that  the  commission  is  intended  to  be  executed  at  a  particular 
place,  specifying  it,  and  that  such  place  is  not  within  forty 
miles  of  London.  See  the  forms,  ii.  p,  I.  H,  It  must  be  made 
by  the  petitioning  creditor  himself,  sworn  before  a  macster  in 
<^ancery  in  town,  or  a  master  extraordinary  in  the  country,  (not 
being  the  solidtor  to  the  commission),  and  filed  in  the  office  nf 
the  secretary  of  bankrupts.  Vide  supra.  But  it  was  held  to  be 
no  objection  that  the  affidavit  was  sworn  before  the  solicitor 
to  the  petitioning  creditor.  In  the  matter  of  Etford,  2  Glyn  ^ 
/.  65.  Where  an  insurance  company  was  enabled  by  statute  to 
commence  and  prosecute  all  actions  and  suits  in  the  name  tt( 
their  secretary,  it  was  holden  that  this  did  not  authorize  them  lo 
sue  out  a  commission  of  bankrupt  on  the  "affidavit  and  petition 
of  thdr  secretary.    Gutfaie  v.  Fisk,  5  D.  ^  R.  24. 

'Care  must  be  taken  that  the  bankrupt  be  described  by  the 
flame  and  addition  by  which  he  is  generally  known ;  for  if  tiiere 
Appear  to  be  any  fraud  or  concealment  intended  in  this  respect, 
the  Lord  Chancellor,  upon  petition,  will  supersede  the  commission. 
See  Exp.  Stocher,  1  Glifn  Jf /.  249.  Stevens  v.  Elhee,  3  Camp, 
286.  Esc  p.  Horsley/2  Mad,  11.  Ex  p.  Smith,  2  Rose,  26. 
fie  p.  Ward,  1  Rose,  814.  Re  Baldwin,  2  Rose,  20.  Exp, 
Sehqfield,  Id.  246.  Care  must  also  be  taken  to  name  his  place  of 
residence  correctly ;  see  Ex  p.  Beckworth,  1  Olyn  ^  J.  20.  Ex  'p. 
Smjfth,  1  Glyn  df  J.  256.  But  where  the  bankrupt  was  de- 
scribed in  the  commission  as  he  was  accustomed  to  describe 
himself  in  carrying  on  his  trade,  and  according  to  the  popular, 
though  not  the  most  l^al  description  of  his  ^e^dence,  the  court 
held  it  to  be  a  proper  desciiption  of  the  bankrupt,  and  refused 
to  supersede  the  commission.  Ex  p.  Wride,  2  Glyn  S^  J.  99. 
And  if  he  reside  at  a  different  place  from  that  in  which  he  car- 
ried on  bis  business  when  his  debts  were  contracted,  it  may  be 
prudent  to  name  him  as  "formerly"  or  "  lately  of        ■■     ,  but 

now  of ;"  so,  if  he  carried  on  his  business  in  two  or 

more  places  in  this  country,  it  may  be  prudent  to  name  them 
sll.  He  must  be  described  also  as  a  trader,  in  snch  a  manner 
that  it  may  appear  upon  the  face  of  the  affidavit  that  he  is  a 
trader  within  the  meaning  of  the  statute ;  see  ante,  p.  ;  and 
if  there  be  any  nncertainty  in  the  description,  add  the  words 
**  dealer  and  chapman,"  if  the  party  swearing,  can  consciien- 
tioQSly  do  so.    see  Hale  v.  Small,  4  Moor,  415,  8  Taunt.  730. 

The  affidavit  canndt  be  re-sworn,  for  the  purpose  of  coirect- 
iiig  any  error  or  defect  in  it ;  jR«  Rutledge,  2  Rose,  369  ;  but 
^  Lord  Chancellor,  upon  application,  under  particulat-  €ir- 
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cumstances,  will  allow  the  error  or  defect  to  be  remedied  by 
a  supplemental  affidavit.  Ex  p.  Maughan  and  Smith,  1  Glt/n 
^  J.  365. 

The  Bond.'\  Also,  the  petitioning  creditor,  before  any  com- 
mission can  be  granted,  must,  by  stat.  6  Geo.  4.  c.  16.  $  13. 
give  bond  to  the  Lord  Chancellor  in  the  penalty  of  two  hun- 
dred pounds,  to  be  conditioned  for  proving  his  or  their  debt  or 
debts,  as  well  before  the  commissioners  as  upon  any  trial  at 
law,  in  case  the  due  issuing  forth  of  the  commission  be  contest- 
ed, and  also  for  proving  the  party  to  have  committed  an  act  of 
bankruptcy  at  the  time  of  tsdcing  out  such  commission,  and  to 
proceed  on  such  commission  :  but  if  such  debt  or  debts  shall 
not  be  really  due,  or  if  after  such  comission  taken  out  it  be  not 
proved  that  the  party  had  committed  an  act  of  bankruptcy  at  the 
time  of  the  issumg  of  the  commission,  and  it  shall  also  appear 
that  such  commission  was  taken  out  fraudulently  or  maliciously ," 
(see  Ex  p.  Lane,  11  Vet.  415)  "  the  Lord  Chancellor  shall  and 
may,  upon  petition  of  the  party  or  parties  against  whom  the 
commission  was  so  taken  out,  examine  into  the  same,  and  or- 
der satisfaction  to  be  made  to  him  or  them  for  the  damages  by 
him  or  them  sustained ;  and  for  the  better  recovery  thereof,  may 
assign  such  bond  or  bonds  to  the  party  or  parties  so  petitioning', 
who  may  sue  for  the  same  in  his  and  their  name  or  names.  S^ 
the  form  of  the  botid,  ii.  p.  3.  This  bond  is  given  by  the  pe- 
titioning creditor  who  makes  the  affidavit.  Ex  p,  Barrow,  3  Ves, 
554,  and  may  be  given  by  him  alone,  although  he  may  have 
partners,  and  the  debt  be  due  to  the  firm.  Ex  p.  French,  Buck, 
457.  Ex  p.  Hodgkinson,  Coop,  99.  and  see  Ex  p.  Blakey,  1 
Glyn  ^  J.  197,  or  by  one  of  several  assignees  upon  a  debt  due 
to  their  bankrupt.  Ex  p.  BUthey,  1  Glyn  ^  J,  197.  and  where 
husband  and  wife  are  petitioning  creditors,  the  bond  is  given  by 
the  husband  alone.  Ramsay  v.  George,  I  M,  S^  S,  176.  It  is 
usual  to  have  it  attested  by  two  witnesses;  and  in  country 
cases,  one  of  these  witnesses  is  usually  the  master  extraordinary 
before  whom  the  affidavit  is  sworn. 

Upon  this  bond  being  assigned,  as  above  mentioned,  the  as- 
signee may  thereupon  sue  tiie  obligor,  in  his  own  name,  in  a 
court  of  law;  see  Exp,  Gayter,'  1  Atk,  144  ;  and  the  assign- 
ment of  the  bond  is  deemed,  in  such  action,  conclusive  evidence 
of  the  fraud  or  malice.  Smithey  v.  Edmonson,  3  East,  22. 
Smith  V.  Bromehead,  7  T.  R.  300.  and  see  Holmes  v.  Wain- 
vnight,  1  Swanst,  20.  This,  however,  must  not  be  considered 
as  in  any  manner  affecting  the  party's  common  law  remedy  by 
action  on  the  case,  Broum  v.  Chapman,  3  Bur»  1418.  Ex  p, 
Rimene,   14   Ves.    600.    and  which    of  oooise    he    has   the 
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option  to  adopt,  without  any  preyious  application  to  the  Lord 
Chancellor. 


T%e  Petition.']  The  petition  is  in  the  name  of  the  person  who 
has  eiecuted  the  bond  above  mentioned,  or  of  him  and  his  part- 
ners if  it  appear  from  the  bond  and  affidavit  that  the  debt  is  dae 
to  him  and  others.  2  Cook,  4.  It  is  directed  to  the  Lord  Chan- 
cellor ;  and  states  the  trading,  petitioning  creditor's  debt,  and 
that  the  party  has  become  bankrupt,  and  prays  his  lordship  to 
grant  to  the  petitioner  his  Majesty's  commission,  to  be  directed 
to  such  wise,  honest  and  discreet  persons  as  to  his  lordship  shall 
seem  meet.  See  the  form,  ii.  p.  4.  When  this  petition  is  pre« 
pared,  the  affidavit  and  bond  are  annexed  to  it;  the  deputy 
secretary  of  bankrupts  writes  at  the  bottom  of  it  dijiat,  ordering 
a  commission  to  issue  directed  to  five  commissioners,  (naming 
them,)  and  this  is  signed  by  the  Lord  Chancellor.  See  the  form 
ef  the  fiat,  ii.  p.  5. 

If  two  or  more  persons  apply  at  the  same  time  to  strike  a 
docket  against  the  same  person  and  both  of  them  be  prepaied 
to  sue  out  a  commission  forthwith,  it  shall  be  determined  by  lot, 
which  shall  sue  out  the  commission ;  but  if  one  only  be  prepared 
to  sue  it  out,  the  commission  shall  be  issued  to  him.  Ord,  Eld, 
13  April,  1815.  See  Hayet's  ease,  13  Ves,  197.  Ex  p.  Hard- 
mm,  1  Joe.  ^  W,  293.  If  two  or  more  dockets  be  struck,  the 
first  regular  one  in  the  office  shall  have  priority.  Ex  p.  Stoeher, 
1  Glyn  Sf  J.  249:  and  it  is  the  practice  of  the  bankrupt  office  to 
consider  the  variation  of  a  letter  in  the  name  of  the  bankrupt, 
Exp,  Ward,  1  Rose,  314,  or  any  mistake  in  the  description.  Ex 
p,  Laytan,  6  Vet.  434.  Ex  p.  Beckwith,  1  Glyn  ^  /.  20,  to  be 
sufficient  to  allow  a  second  docket  to  be  struck.  But  where 
there  is  a  competition  between  two  creditors  for  a  town  or  coun- 
try commission,  the  Court  will  grant  the  one  or  the  other,  aa 
may  seem  most  convenient  and  most  beneficial  for  the  creditors. 
Exp.  Bawdier,  1  JRoxe,  48 

The  petitioning  creditor  must,  within  four  days  after  the 
docket  18  struck,  {see  Ex  p.  Cooper,  12  Ves,  418.  Re  Graham, 
Biuk,  529.  NiehoWs  case,  19  Ves,  616,)order  the  commission 
to  be  sealed  at  the  then  next  public  sesd,  (see  Ex  p.  Hyne,  19 
Vet,  61.^,  if  there  be  a  public  seal  within  seven  days,  or  at  a 
private  seal  within  eight  days,  after  the  striking  of  the  docket* 
and  get  it  sealed  accordingly ;  otherwise  any  other  person  may 
sue  out  a  commission,  without  giving  him  notice  thereof.  OnL 
Eld.  13  Apr.  1815.  So,  if  a  commission  be  not  bespoke 
within  one  calendar  month  after  the  docket  has  been  struck. 


62  Th$  Docket  and  Commurion. 

tlie  docket  is  then  to  be  considered  as  expired  «sd  of  vo  effect. 
Ord.  Eld.  28  May,  1819.  and  see  Ex  p,  Buckley,  Buck,  367. 
No  docket  shall  be  considered  as  struck  until  the  same  shall 
be  entered  in  the  docket  book ;  to  which  docket  book  all  solici- 
tors of  the  Court  of  Chancery  may,  during  office  hours,  that  is 
fiom  10  in  the  morning  till  3  in  the  afternoon,  and  from  6  tiU  8 
m  the  evening,  have  free  access,  upon  payment  of  the  usual 
fee  of  Is.    Ord.  Enk.  29  Dec.  1806. 

The  Commisgion,^  By  stat.  6  Geo.  4,  c.  16.  §  12,  the  Lord 
Chancellor  shall  have  power,  upon  petition  made  to  him  in  writ- 
ing against  any  trader  having  committed  any  act  of  bankruptcy, 
by  any  creditor  or  creditors  of  such  trader,  by  commission  under 
the  great  seal,  to  appoint  such  persons  as  to  him  shall  seem  fit, 
who  shall  by  virtue  of  this  act  and  of  such  commission  have 
full  power  and  authority  to  take  such  order  and  direction  witii 
the  body  of  such  bankrupt,  as  herein-after  mentioned,  as  also 
with  all  his  lands,  tenements  and  hereditaments,  both  vnthia 
tiiis  realm  and  abroad,  as  well  copy  or  customary  hold  as  free- 
hold,  which  he  shall  have  in  his  own  right  before  he  became 
bankrupt,  as  also  with  all  such  interest  in  any  such  lands,  tene« 
ments  and  hereditaments  as  such  bankrupt  may  lawfully  depart 
withal,  and  with  all  his  money,  fees,  offices,  annuities,  goods^ 
chattels,  wares,  merchandize,  and  debts,  wheresoever  they  may 
be  found  or  known,  and  to  make  sale  thereof  in  manner  herein- 
after mentioned,  or  otherwise  order  the  same  for  satisfaction  and 
payment  of  the  creditors  of  the  said  bankrupt. 

This  commission  is  a  power  or  authority,  under  the  great 
seal,  to  the  commissioners  to  whom  it  is  directed,  to  proceed, 
not  only  as  to  the  bankrupt  and  his  property,  but  as  to  all  other 
persons  who  by  concealment,  claim,  or  otherwise,  shall  othnd 
touching  the  premises,  and  to  do  and  execute  all  tilings  towards 
satisfaction  and  payment  of  the  creditors.  See  tiu  fmrm,  ti. 
p,  5. 

It  is  directed,  in  cases  of  commissions  to  be  executed  in  Lon- ' 
don,  to  the  several  gentiemen  in  some  one  of  the  Hats»  ante, 
p.  ;  in  country  commissions,  to  two  barristers  residing  at  or 
near  the  place  where  the  commission  is  to  be  executed,  as 
^torum  commissioners,  Ord,  Loughb,  12  Aug.  1800,  and  to 
three  attomies,  all  nominated  by  the  solicitor  to  the  commission, 
(ante,  p.  7.)  he  certifying  at  the  same  time  that  none  of  the 
persons  so  nominated  are  creditors  of  the  intended  bankrupt. 
Ord^  Eld.  25  July  1817.  Or,  if  he  wish  to  have  the  commu- 
sion  directed  to  five  attomies,  and  will  make  affidavit  "  that  the 
depment  verily  believei  there  are  not  any  two  harriitetiti>ho  tuiU  be 
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vtUHf^  to  attend  at*'  [specifying  the  place  wliero  it  is  intended 
the  commiBsion  shall  be  execut^,]  **  or  at  any  convenient  place 
in  the  neighbourhood  thereof  ,  to  act  under  the  said  commMsion,for 
the  fees  aUowed  by  the  stattUe"  the  secretary  of  bankrupts  may 
prepare  a  Jiat  accordingly,  mthout  any  other  application  made 
to  the  court.     Ord.  Eld»  16  Aug,  1821. 

A  commission  until  it  is  acted  upon,  as  by  being  opened,  is 
considered  as  an  escrow;  Fisher's  case,  13  Ves.  191,  but  after  it 
has  been  opened,  the  chancellor  has  in  many  instances  refused 
to  order  it  to  be  amended  and resealed,  as  altering  a  deed  with* 
out  a  new  stamp,  would  be  to  defeat  the  revenue  laws.  Ex  p, 
Thompson,  9  Ves.  297.     Fisher^s  case,  10  Ves.  190.     Burrow's 
case,  10  Ves.  286.     Ex  p.  Thwaites,  13  Ves,  325.     In  the  fiiaN 
ter  of  Rutledge,  2  Rose  369.     But  the  6  Geo.  4.  c.  16.  s.  98, 
by  repealing  the  stamp  duties  on  proceedings  in  bankruptcy 
seems  to  have  obviated  this  objection,  and  the  chancellor  now 
will  order  a  commission  to  foe  amended  and  resealed  either  be- 
fore or  after  it  has  been  opened,  to  supply  a  defect  of  form,  as 
a  nastake   in  a  name.     Ex  p,   Cheesewright,   18    Ves,   480, 
1    Hose,  228.     Ex  p,  Sutton,   1  Rose,   85.     Ex  p,   Guthrie, 
1  Glyn  £f  J.  245.     In  the  matter  of  Barber,  2  Glyn  ^  /.  81, 
But  not  to  alter  the  teste  for  the  purpose  of  admitting  the  proof 
of  a  subsequent  act  of  bankruptcy,    Ex  p,  Thwaites,     Ex  p, 
Cheesewright,  supra.     Nor  even  to  correct  the  wrong  spelling  of 
the  bankrupt's  name,  if  the  affidavit  or  bond  of  the  petitioning 
creditor  contains  a  similar  error ;  in  that  case,  a  new  docket  is 
necessary.   In  the  matter  of  Rutledge,  2  Rose,  369.    And  where 
the  petitioning  creditor's  debt,  was  a  debt  to  three  persons  as 
executors,  and  in  the  bond,  the  petition  for  the  commission  and 
the  commission  itself,  the  debt  appeared  as  due  to  one  person 
only,  and  the  bankrupt  had  obtained  a  verdict  in  an  action  at 
law  impeaching  the  commission,  the  Lord  Chancellor  refused 
to  order  the  commission  to  be  amended.    Ex  p.  Forshaw,  1  Glyn 
4  J.  368. 

Where  of  the  five  commissioners  in  a  list,  one  was  dead*  and 
another  out  of  the  country,  and  one  of  the  remaining  three  being 
of  opinion,  erroneously,  that  the  petitioning  creditor's  debt  was 
not  sufficient  to  sustain  the  commission,  the  commissioners  did 
not  proceed  to  adjudication ;  the  Lord  Chancellor,  on  petition, 
ordered  that  the  petitioning  creditor  should  be  at  liber^  to  sue 
out  another  commission,  upon  the  same  docket  papers,  to  be 
directed  to  the  list  of  commissioners  next  in  rotation  which  was 
full.    Ex  p.  Stead,  1  Glyn  ^  /.  301. 

By  Stat.  6  Geo.  4.  c.  16.  $  26.  No  commission  shall  abate 
by  reason  of  a  demise  of  the  crown ;  and  if,  by  reason  of  the 
dieath  of  commissioBers,  (see  Ex  p,  Hobbes,  Buck,  134,)  or  for 
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any  other  cause,  it  become  necessaiy,  any  commission  may  be 
renewed,  but  only  half  the  fees  usually  paid  upon  obtaining 
commissions  shall  be  paid  for  the  same  ;  and  if  any  bankrupt 
shall  die  after  adjudication,  the  commissioners  may  proceed  in 
the  commission  as  they  might  have  done  if  he  were  living.  In 
£37  p,  BeaU,  (2  V.  ^  B.  29.)  it  was  holden  that  if  the  bankrupt 
die  before  adjudication,  the  commission  cannot  be  proceeded  in. 
See  also  15  Ves.  494.  Twogood  v.  Hankey,  Buck,  65.  See  the 
forms  in  cases  of  a  renewed  commission,  post,  Book  II,  10.  Under 
a  renewed  commission,  the  commissioners  proceed  from  that 
stage  of  the  proceedings  at  which  the  former  commissioners 
left  off. 

If  London  commissions  be  not  prosecuted  within  fourteen 
days,  or  country  commissions  within  twenty- eight  days,  after 
the  respective  dates  thereof,  they  are  supersedeable ;  Ord. 
Loughb,  26  June,  1793,  see  post ;  unless  from  circumstances  it 
was  impossible  to  prosecute  them  within  the  time.  Ex  p.  Free- 
man, 1  Rose,  380.  and  see  Re  Hayes,  1  Glyn  ^  /.  255.  The 
commission  is  deemed  prosecuted,  where  the  advertisement  de- 
claring the  bankruptcy  had  appeared  in  the  Gazette,  Ex  p.  Lei- 
cester, 6  Ves,  429.  Ex  p,  Layton,  Ex  p,  Hardwicke,  6  Ves.  434. 
and  see  Ex  p,  Henderson,  2  Rose,  190.  Ex  p.  Mavor,  19  Ves* 
539,  or,  under  circumstances,  if  the  party  be  declared  a  bank- 
rupt, Exp,  Ellis,  7  Ves,  135.  Ex  p.  Soppit,  Buck,  81,  within 
the  limited  time. 

And  a  person,  who  has  thus  sued  out  a  commission,  and  has 
failed  to  prosecute  it  within  the  time  above  limited  for  that  pur- 
pose, shall  not  be  allowed  to  sue  out  a  second  commissioh,  with- 
out the  special  leave  of  the  court.    Ord,  6  Dec,  1788. 

And  lastly,  where  a  commission  has  issued,  and  the  party 
has  not  been  found  a  bankrupt,  in  case  another  commission  be 
issued  against  the  same  person,  whether  at  the  suit  of  the  same 
petitioning  creditor  or  not,  it  shall  be  directed  to  the  same  com- 
missioners to  whom  tlie  former  commission  was  directed.  Ord, 
Apsley,  12  Feb,  1774.  And  no  second  commission  can  be  sent 
to  the  Lord  Chancellor,  without  a  note  of  what  has  passed 
under  the  first.  Ex  p.  Freeman,  1  Rose,  12.  A  commission 
against  an  uncertificated  bankrupt,  where  there  had  been  an  as- 
signment under  the  prior  commission,  is  void  at  law ;  Ex  p, 
ProudfoGt,  1  Atk.  252.  Ex  p,  Broum,  2  Ves,  J,  67.  Ex  p.  Mar- 
tin, 15  Ves,  114.  Everett  v.  Backhouse,  10  Ves,  94;  but  if 
there  have  been  no  assignment,  the  existence  of  a  prior  commis- 
sion will  not  invalidate  the  subsequent  one,  Warner  v.  Barber, 
2  Moore,  71 ;  1  Taun,  176,  and,  under  circumstances,  the 
court  has  refused  to  supersede  the  second  commission.  Ex  p. 
Lees,  16  Ves,  472.   Ex  p.  Crew,  Id,  236.   A  commission  against 
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one  who  had  beea  twice  before  declared  bankrupt,  and  had  not 
paid  fifteen  shillings  under  the  second  commission,  was  held 
not  void,  but  voidable  only.  Guthrie  v.  Fiske,  5  Dow.  ^  R,  24. 
One  effect  of  a  creditor  suing  out  a  commission  of  bankrupt 
against  his  debtor  is,  that  he  thereby  elects  to  proceed  for  hig 
debt  under  the  commission,  and  not  by  action  at  law,  and  relin- 
(piishes  his  proceedings  by  action,  if  he  have  taken  any ;  £x  p. 
Wilson,  1  Atk.  152.  Exp.  Ward,  Id.  153.  Exp.  Lewes,  Id 
154.  Ex  p,  Prowse,  1  Glyn  Sf  J.  92  ;  in  such  a  case  the  Lord 
Chancellor,  upon  petition,  will  enjoin  the  creditor  from  proceeds 
ing  in  the  action,  if  necessary,  see  Ex  p.  Bozannet,  1  Rose,  181. 
£x  p.  Handenberg,  Id.  204,  or  discharge  the  debtor  if  he  be  in 
tustody ;  but  a  court  of  law  will  not  interfere  in  such  a  case. 
1  B.  ^  P.  302. 

Auxiliary  Commission.']  By  stat.  6  Geo.  4.  c.  16.  $  20.  It 
shall  be  lawful  for  the  Lord  Chancellor  to  direct  an  auxiliary 
commission  to  issue  for  proof  of  debts  under  twenty  pounds,  and 
for  the  examination  of  witnesses  on  oath,  or  for  either  of  such 
purposes ;  and  the  commissioners  in  every  such  commission  is- 
sued for  the  examination  of  witnesses  shall  possess  the  same 
powers  to  compel  the  attendance  of  and  to  examine  witnesses, 
and  to  enforce  both  obedience  to  such  examiilation,  and  the  pro- 
duction of  books,  deeds,  papers,  writings,  and  other  documents, 
as  are  possessed  by  the  commissioners  in  any  original  commis- 
sion :  provided  always,  that  all  such  examinations  of  witnesses 
under  such  commissions  shall  be  taken  down  in  writing,  and 
shall  be  annexed  to  and  form  part  of  the  original  commission. 
See  Exp.  Perry,  and  Ex  p.  Scott,  I  Rose,  12,  where  the  like  was 
done,  prior  to  this  statute  The  Lord  Chancellor  never  grants 
such  commissions  for  the  examination  of  the  bankrupt.  Re 
— ,  Buck,  523. 


Section  V. 


Opening  the  Commission  and  declaring  the  Party  a  Bankrupt* 

This  section  is  intended  to  comprise  the  business  usually  done 
at  the  first  private  meeting,  namely,  the  swearing  of  the  com- 
nassioners,  the  summoning  of  witnesses,  proofs  of  the  petition- 
ng  creditor's  debt,  trading  and  act  of  bankruptcy,  the  adjudi- 
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nation,  the  adveitssement  in  the  Gazette,  the  Binnmons  of  the 
tmiiknipt,  and  the  bankrupt's  surrender. 

CcmmisswMrs*  cathJ]  By  stat.  6  Geo.  4.  c.  16.  $  21.  no«om- 
tnissioner  shall  be  capable  of  acting  in  the  ezecutioQ  of  any  of 
the  powers  and  authorities  given  by  this  act,  (except  the  poviaer 
liereby  given  of  administering -the  oath  next  hereinafter  men- 
tioned,) until  he  shall  have  taken  an  oath  in  the  presence  «f  o&e 
or  more  of  the  said  commissioneTs,  to  the  effect  following,  (tiiat 
is  to  say :) 

"  I,  A,  B,  do  twear  that  I  mil  faithfully,  impartially,  and  ho' 
**  justly,  aceoirding  to  the  bett  of  my  skill  and  knowledge,  exeoute 
**  the  several  powers  and  trusts  reposed  inme  as  a  commissioner,  in 

*'  a  commission  if  bankruptcy  against  ,  atid  that  without 

"favour  or  affectum,  prejudice  or  mcUiee,    So  help  me  God" 

Which  oath  the  commissioners  are  hereby  empowered  and 
required  to  administer  one  to  another  in  the  same  commission 
named  ;  and  they  shall  enter  and  keep  a  memorial  or  memorials 
thereof,  signed  by  them  respectively,  among  the  proceedings 
under  each  commission.  See  the  form  of  this  Memorial  or  Me- 
morandutn,  ii.  p,  7. 

jpreviously  to  the  administering  of  this  oath,  the  commission 
Is  produced  by  the  solicitor^  and  opened  by  one  of  the  commis- 
aoners. 

The  above  oath  is,  of  course,  administered  to  the  commia- 
aoners  present  at  the  first  private  meetbg  ;  and  if,  at  any  sub- 
sequent meeting,  a  commissioner  attend  for  the  first  time,  one 
of  the  commissioners  must  administer  this  oath  to  him,  before 
he  takes  any  part  in  the  proceedings.  See  the  form  of  the  MemO" 
random  in  such  case,  ii.  p,  26. 

Summons  for  witnesses."]  By  stat  6  Geo.  4.  c.  16.  $  24.  it  shall 
be  lawful  for  the  commissioners,  after  they  shall  have  taken  such 
oath  as  aforesaid,  by  writing  under  their  hands,  to  summon  be- 
fore them  any  person  whom  they  shall  believe  capable  of  giving 
any  information  concerning  the  trading  of  or  any  act  or  acts  of 
bankruptcy  committed  by  the  person  or  persons  against  whom 
such  commission  is  issued,  and  also  to  require  any  person  so 
summoned  to  produce  any  books,  papers,  deeds  and  writings, 
and  other  documents  in  the  custody,  possession  or  power  of  such 
penon,  which  may  appear  to  the  said  commissioners  to  be  ne- 
cessary to  establish  such  trading  or  act  or  acts  of  banknqrtcy ; 
and  it  shall  be  lawful  for  the  said  commissioners  to  examine  uay 
flndi  peison  upon  oath,  by  word  of  mouth,  or  interrogatories  in 
writing,  concerning  the  trade  of  or  any  act  or  acts  of  bankruptcy 
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committed  by  the  person  or  persons  against  whom  stich  commis- 
sion shall  have  issued ;  and  every  such  person  so  summoned 
shall  incur  such  danger  or  penalty  for  not  coming  before  the 
commissioners,  or  for  refusing  to  he  sworn  and  examined,  or  for 
not  fully  answering  to  the  satisfaction  of  the  said  commissioners, 
or  for  refusing  to  sign  or  subscribe  his  examination,  or  for  refus- 
ing to  produce,  or  for  not  praducing  any  such  book,  paper,  deed, 
imting  or  document,  as  is  hereby  provided  as  to  persons  sum- 
BMNied  after  the  adjudication  of  bankruptcy.  See  post,  sect,  12, 
fmd  aee  a  form  of  the  Summons,  ii.  p.  16. 

And  by  sect.  36,  every  witness  summoned  to  attend  before 
the  Gommisraoners,  shall  have  his  necessary  expenses  tendered 
to  him,  in  like  manner  as  is  now  by  law  required  upon  service 
of  a  subpc^na  to  a  witness  in  an  action  at  law.  See  1  Arch, 
Pr,B.R. 

And  here  it  may  be  necessary  to  observe,  that  every  witness 
examined  before  the  commissioners  must  be  a  competent  wit- 
ness, with  reforence  to  the  matter  he  is  caHed  upon  to  prove, 
Moording  to  ^  rales  of  evidence  established  in  the  courts  of 
tommon  law.    Proof  of  the  petitioning  creditor's  debt  is  the 
<iiiiy  exception  to  tiiis  ;  that  being  proved  before  the  commis- 
aoneis  by  the  petitioning  creditor  himself.    The  bankrupt  can- 
not be  called  upon,  nor  is  he  admissible  as  a  witness,  to  prove 
the  petitioning  creditor's  debt,  the  trading  or  act  of  bazdmipt|cy. 
CJuipmon  V.  Gardner,  2  H,  BL  279,  andn.     Field  v.  Curtis,  2 
Str.  829.     Heffmem  v.  Pitt,  5  JE^.  22.    And  see  post,  sect,  18. 
Nor  is  a  creditor  a  competent  witness  for  such  a  purpose ;  Per 
lord  lUdony  1  Rote,  392,  n,    Adams  v.  MaUcen,  3  Camp.  543. 
Croofce  v.   Edvxrrds,  2  Starkie,  302.     Ex  p.  Osborne^  2  F.  ^  B. 
177  ;  nor  can  he  be  rendered  competent,  except  hy  seBSng  his 
debU    Heath  v.  Hall,  4  Taunt.  326.     Granger  v.  Furlong,  2 
H^  Bl.  1273.    What  the  bankrupt  said  at  ^e  time  of  las  doing 
Vi  act,  alleged  as  the  act  of  bankruptcy,  is  properly  receivable 
in  evidence,  as  being  part  of  the  res  gesta,  and  as  evincing  the 
intent  with  which  the  act  was  committed.    Ambrose  v.  Clindon, 
Bardw,  267.   Marsh  v.  Meager,  1  Stark,  353.  And  see  Bateman 
V.  BaHey,  5  T.  R.  512.    Ex  p.  Hague,  1  Rose,  150. 

Although  this  power  of  summoning  witnesses  is  by  this  act, 
and  was  by  one  of  the  repealed  acts,  to  be  exercised  by  the 
commissioners  after  tbey  had  qualified,  yet  in  practice  it  it 
Qsoally  done  previously,  in  order  to  have  the  witnesses  in  at- 
tendance at  the  private  meeting.  How  far  the  witness  could  be 
punished,  in  such  a  case,  for  non-attendance,  is  another  matter, 
in  many  cases,  you  may  get  the  witness  to  attend  without 
■nmrnoBs. 
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Proof  <f  the  petitioning  creditor's  debt.']  By  an  order  of  Lord 
Loughborough,  dated  26th  Nov.  1798,  no  commission  of  bank- 
rupt shall  be  acted  upon  by  the  commissioners  to  whom  the 
same  shall  be  directed,  nor  shall  the  party  be  declared  to  be  a 
bankrupt  under  and  by  virtue  of  the  same,  unless  the  commis- 
sioners do  have  before  them  the  creditor  or  creditors  petitioning 
for  such  commission  of  bankrupt,  and  do  examine  into  the  na- 
ture and  Consideration  of  the  debt  or  debts  due  to  them  ;"  and 
the  commissioners,  ''  before  they  declare  the  party  to  be  a 
bankrupt,  shall  cause  to  be  entered  on  their  proceedings,  a  der 
position  of  such  petitioning  creditor  or  creditors,  stating  the 
nature  and  amount  of  the  debt  or  debts  due  to  such  creditor  or 
creditors,  and  how  and  for  what  consideration  the  same  arose, 
and  also  the  particular  time  or  times  the  same  accrued  due," 
And  this  personal  attendance  of  the  petitioning  creditor  will 
not  be  dispensed  with,  on  any  ground  of  inconvenience  to  him, 
or  the  like.  £r  p.  Williamson,  1  Jac,  ^  W,  240.  But  where 
the  petitioning  creditor  died  between  the  time  of  striking  the 
docket  and  the  opening  of  the  commission,  his  executors,  upoii 
petition,  were  allowed  to  make  the  necessary  deposition  of  the 
debt,  ht  p,  Winvmd,  1  Glyn  ^  /.  252.  See  the  form  of  the 
deposition,  ii.  p.  8. 

Also  by  Lord  Apsley*s  order,  12  Eeb.  1774,  the  commission* 
ers  are  desired  to  be  careful  in  examining  into  the  reality  of  the 
debts  of  petitioning  creditors.  They  are  also  desired  to  inquire 
if  the  bankrupt  was  concerned  in  any  partnership  at  the  time 
of  his  bankruptcy ;  and  whether  he  had  ever  obtained  a  cer- 
tificate under  any  former  commission,  or  been  discharged  under 
any  act  for  the  relief  of  insolvent  debtors :  and  if  such  be  the 
case,  the  commissioners  shall  certify  the  same  to  the  Lord 
Chancellor,  and  transmit  such  certificate  to  the  secretary  of 
bankrupts,  at  the  same  time  that  they  make  their  certificate  of 
conformity. 

Proof  of  the  trading.']  This  must  be  proved  by  some  person, 
who  can  swear  to  the  fact  from  his  own  knowledge.  And  he 
must  attend  before  the  commissioners  for  that  purpose  ;  unless, 
perhaps,  under  very  particular  circumstances,  the  Lord  Chan- 
cellor should  dispense  with  his  personal  attendance,  and  allow 
of  a  proof  by  affidavit  of  the  trading.  Vide  irfra.  See  the  form 
of  the  Deposition  as  to  the  trading,  ii.  8. 

Proof  of  the  act  of  bankruptcy,']  The  act  of  bankruptcy  is 
proved  by  a  witness  or  witnesses,  who  attend  before  the  com- 
missioners and  make  depositions  of  the  fact ;  and  this  personal 
attendance  will  not  be  dispensed  with  by  the  commissioners, 
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without  an  order  for  that  purpoRe  from  the  Chancellor.  See  In 
the  matter  of  Wood,  1  Rme,  298.  And  it  is  extremely  doubt> 
ful  if  the  Lord  Chancellor  would  make  such  an  order  under 
any  circumstances,  if  opposed.     See  Exp.  Rowe,  2  Rose,  339. 

It  must  be  proved  by  the  ordinary  evidence  that  would  be 
required  of  the  same  facts  upon  a  trial  at  law.  Therefore, 
where  the  act  of  bankruptcy  consists  of  a  conveyance  of  the 
party's  property,  the  deed  or  other  instrument  must  be  proved 
hf  the  subscribing  witness,  if  there  be  one,  or  by  proof  of  the 
hand-writing  of  Uie  party,  if  there  be  not.  See  1  Arch,  Pr,  B, 
R.  161,  &c.  Arch.  PL  ^  Ev.  377,  &c.  Goss  v.  Tracy,  1  P. 
Wm,  189.  Bemett  v.  Taylor,  9  Ves,  381.  Or  if  it  consist  of 
imprisonment,  for  instance,  in  the  custody  of  the  Marshal,  not 
only  the  commitment  must  be  proved,  (and  which  may  be 
proved  from  the  prison  books,  or  a  certificate  from  the  clerk  of 
the  papers,  with  a  deposition  of  its  being  signed  by  him,  which 
is  the  usual  proof,)  but  the  committitur  itself  should  be  pro- 
duced, to  shew  the  cause  of  his  commitment.  See  Suite  v.  Thomas, 
3  B.  iS^  P.  188. 

In  all  cases  where  the  intent  with  which  an  act  is  done  con- 
stitutes a  part  of  the  act  of  bankruptcy,  the  intent  must  be 
stated  either  expressly  in  the  deposition,  or  circumstances  from 
which  it  may  be  fairly  implied.  See  Ex  p.  Herbert,  2  Ves,  ^  B, 
399,  Ex  p,  Osborne,  1  Rose,  387.  And  although  the  act  of 
bankruptcy  must  appear  to  have  been  committed  in  England, 
or  by  remaining  out  of  it,  yet  evidence  of  the  intent  may  be  de- 
rived from  facts  which  occurred  in  a  foreign  country.  See  Eat  p, 
Hague,  1  Rose,  150. 

The  adjudication.']  By  stat.  6  Geo.  4.  c.  16.  $  24,  the  com- 
missioners,  upon  proof  made  before  them  of  the  petitioning  cre- 
ditor's debt  or  debts,  and  of  the  trading  and  act  or  acts  of 
bankruptcy  of  the  person  or  persons  against  whom  such  com- 
misaon  is  issued,  shall  thereupon  adjudge  such  person  or  persons 
bankrupt.  Whether  the  proofs  offered  of  these  matters  be  suffi- 
cient, is  a  matter  entirely  for  the  judgment  of  the  commissioners. 
See  Exp,  Simpson,  1  Atk,  71.  Ex  p,  Goodere,  Id,  78.  Ex  p. 
Groome,  Id,  119.     And  see  ante,  p,  19,  20. 

Provisional  assignment,']  By  stat.  6  Geo.  4.  c.  16.  §  45,  it 
shall  be  lawful  for  the  commissioners,  as  often  as  they  shall  think 
6t,  by  writing  under  their  hands,  to  appoint  one  or  more  person 
or  persons  an  assignee  or  assignees  of  the  bankrupt's  real  and 
personal  estate,  or  of  any  part  thereof,  which  assignee  or  as- 
signees shall  or  may  be  removed  at  the  meeting  of  the  creditors 
for  the  choice  of  assignees,  if  they  shall  think  fit ;  and  such  as- 
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signee  or  assignees  so  removed,  shall  deliver  up  and  assign  all 
the  estate  of  Uie  bankrupt,  come  to  his  or  their  possession,  to  the 
assignees  so  chosen  as  hereinafter  mentioned ;  and  all  the  estate 
of  the  bankrupt,  which  shall  be  so  delivered  up  and  assigned, 
shall  be  as  effectually  and  legally  vested  in  the  assignees  so 
chosen  as  aforesaid,  as  if  the  first  assignment  had  been  made  to 
them  by  the  commissioners ;  and  if  such  first  assignee  or  assig- 
nees shall  not,  within  ten  days  after  notice  given  of  the  said  choice 
of  assignees,  and  of  their  consent  to  accept  such  assignment, 
signified  to  the  first  assignee  or  assignees  by  writing  under  their 
hands,  make  such  assignment  and  deliveiy  as  aforesaid,  eveiy 
such  assignee  shall  forfeit  two  hundred  pounds.  See  the  form  if 
the  provisional  assignmentf  ii.  p,  17  ;  and  of  the  provisional  bargain 
and  sale,  ii.  p.  19. 

A  provisional  assignment  is  usually  made  where  an  extent  b 
apprehended,  or  where  the  bankrupt's  business  is  of  such  a  na- 
ture as  to  require  it  to  be  continued  and  carried  on,  or  to  require 
an  immediate  interference  in  it  for  other  reasons.  And  the  com- 
missioners should  state  on  the  face  of  the  proceedings  their  rea- 
son for  making  such  assignment. '  Ex  p,  Norris,  1  Glj^  8f  J. 
237.  A  provisional  bargain  and  sale  is  also  executed,  if  the 
bankrupt  have  real  property,  and  an  extent  is  apprehended. 
But  it  is  better,  perhaps,  nol  to  include  copyholds  in  it;  for 
copyholds  cannot  be  afifected  by  the  extent ;  and  this  bargain 
and  sale,  and  the  bargain  and  sale  again  to  the  assignees,  would 
subject  the  property  to  a  double  fine  to  the  loid.  See  Druru  v 
Man,  1  Atk.  95. 

If  the  provisional  assignee  die  before  the  choice  of  assignees, 
his  heir,  though  an  infant,  will  be  deemed  a  trustee  of  the  real 
estate,  within  the  stat.  7  Ann.  c.  19.  Ex p.  Carter,  5 Mad. Bl. 
But  where  the  provisional  assignee  died  insolvent,  and  no  per- 
son administered  to  his  estate,  the  Lord  Chancellor  oidered 
the  provisional  assignment  to  be  cancelled,  and  directed  the 
commissioners  to  execute  a  new  asagnment.  Ex  p.  Bury,  I 
Cook,  308. 

Advertisement  in  the  Gazette.^  By  stat.  6  Geo.  4.  c.  16.  §  26. 
thfe  commissioners,  aftar  they  have  so  adjudged  as  aforesaid,  shall 
forthwith  cause  notice  of  such  adjudication  to  be  given  in  the 
Londmi  Gaxetu,  and  shall  thereby  appoint  three  public  meetings 
for  the  bankrupt  to  surrender  and  confOTm,  the  last  of  which 
meetings  shall  be  on  the  forty- second  day  hereby  limited  for 
such  surrender.  See  the  farm  of  the  advertisement,  ii.  p.  26» 
See  Ex  p,  Soppit,  Buck,  81.  The  Lord  Chancellor,  however, 
upon  petition,  may  order  the  publication  of  this  adveirisement 
IB  the  Gazette  to  be  suspended,  if  there  be  a  fair  doubt  as  tothe 
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baaknijrtcy.  Ex  p,  Pretton,  1  Rose,  259.  Ex  p.  FUteher,  1  Rote, 
336.  Exp,  Foster,  17  Ke*.  414.  And  see  1  Fei.  S^B,  350;  but 
the  court  has  no  right  to  prevent  the  petitioning  creditor  from 
piooeediDg  to  the  publication,  unless  upon  the  proceedings  there 
IB  a  dear  defect  in  the  requisites  to  support  the  commission. 
Ex  p,  Ainsworth,  2  Glyn  Sf  J,S9;  but,  with  consent  of  the  peti- 
tioning creditor,  the  advertisement  was  suspended,  upon  a 
strong  probability  that  the  commission  would  be  forthwith  su- 
persMled  by  consent  of  the  creditors.  Ex  p,  OgUby,  1  Glyn  ^  J. 
250. 

Summons  rf  the  bankrupt.']  A  notice  in  writing  of  his  having 
been  declared  a  bankrupt,  must  be  left  for  the  bankrupt  at  his 
ufoal  place  of  abode,  or  served  upon  him  personally  in  case  he 
be  in  prison,  otherwise  he  cannot  be  punished  for  not  surrender- 
ing, see  6  Geo,  4.  c.  16.  §  1 12,  post.  Sect.  1 1.  And  see  the  farm 
of  the  notice,  ii.  p.  21.  There  is  a  memorandum  of  the  bank- 
hipt's  having  surrendered  himself,  printed  on  the  back  of  this 
notice  or  form,  which  is  filled  up  and  signed  by  the  commis- 
sioners, upon  his  surrendering,  and  which  operates  as  a  pro- 
tection to  him  until  after  his  final  examination.  See  the  form, 
ii.  p.  23. 

Bankrupt's  surrender.']  If  the  bankrupt  be  apprehensive  of  an 
arrest,  and  wish  on  that  account  to  surrender  himself,  in  order 
to  be  protected,  he  may  surrender  at  the  private  meeting  if  he 
know  of  it.  See  Exp,  Wood,  1  Rose,  46 ;  out  he  is  not  bound 
to  surrender  till  the  last  public  meeting.  £x  p.  Nicholls,  2  Glyn 
^  /.  102, 


SZCTIOH   VI. 


Seizure  rf  the  Property  by  the  Messenger, 

In  England.]  By  stat.  6  Geo.  4.  c.  16.  $  27,  it  shall  be  law- 
ful for  any  person  appointed  by  the  commissioners,  by  their  war- 
rant under  their  hands  and  seals,  to  breali  open  any  house, 
chamber,  shop,  warehouse,  door,  trunk  or  chest  of  any  bankrupt, 
where  such  bankrupt  or  any  of  his  property  shall  be  reputed  to 
be,  vnd  seize  upon  the  body  or  property  of  such  bankrupt ;  and 
if  the  bankrupt  be  in  prison  or  in  custody,  it  shall  be  lawful  for 
the  person  so  appointed  as  aforesaid,  to  seize  any  property  (his 
neoessmry  wearing  apparel  only  excepted)  in  the  custody  or  pos- 
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session  of  such  bankrupt,  or  of  any  other  person,  in  any  prison 
or  place  where  such  bankrupt  is  in  custody.  See  the  form  of  the 
warrant,  ii.  p.  22. 

If  the  messenger  seize  goods  under  the  warrant,  and  abandon 
them,  it  has  been  doubted  whether  he  can  again  seize  them  un- 
der the  same  warrant.   See  Ex  p.  Page,  1  Rose,  2.   17.  Fes. 59. 

In  Ireland,']  By  stat.  6  Geo.  4.  c.  16.  $.  28,  it  shall  be  lawful 
for  the  person  so  appointed  by  the  commissioners  as  aforesaid, 
to  break  open  any  house,  chamber,  shop,  warehouse,  door,  trunk, 
or  chest  of  such  bankrupt  in  Ireland,  where  any  of  the  property 
of  such  bankrupt  shall  be  reputed  to  be,  and  seize  the  same ; 
provided  such  warrant  as  aforesaid  shall  have  been  verified  upon 
oath  by  the  attorney  or  solicitor  suing  out  the  commission  be- 
fore the  mayor  or  other  chief  magistrate  of  the  city,  borough,  or 
town  corporate,  where  or  near  to  which  the  said  commission  is 
executed,  and  verified  under  the  common  seal  thereof,  or  the 
seal  of  the  office  of  such  mayor  or  other  magistrate ;  and  pro- 
vided also,  that  the  person  thereby  appointed  shall,  before  a 
justice  of  peace  residing  in  the  county  where  such  property  shall 
be  reputed  to  be,  depose  upon  oath  that  he  is  the  person  named 
in  such  warrant. 

In  Scotland.]  By  stat.  6  Geo.  4.  c.  16.  $  30,  if  in  the>Bxecu- 
tion  of  any  warrant  of  seizure  so  granted  by  the  commissioners  as 
aforesaid,  it  shall  be  necessary  to  break  open  any  house,  cham- 
ber, shop,  warehouse,  door,  trunk  or  chest  of  such  bankrupt  in 
Scotland,  where  any  of  the  property  of  such  bankrupt  shall  be 
reputed  to  be,  or  to  seize  and  get  possossiou  of  such  property ; 
such  warrant,  after  having  been  verified  upon  oath  as  aforesaid, 
may  be  backed  or  indorsed  with  the  name  of  a  judge  ordinary 
or  justice  of  the  peace  in  Scotland,  who  are  hereby  required, 
within  their  respective  jurisdictions,  to  back  or  indorse  the  same ; 
and  such  warrant  so  indorsed  shall  be  sufficient  authority  to  the 
person  bringing  such  warrant,  and  to  all  oflicers  of  the  law  in 
Sootland,  to  execute  the  same  within  the  county  or  burgh  wherein 
it  is  so  indorsed,  and  in  virtue  thereof  to  break  open  the  house, 
chamber,  shop,  warehouse,  door,  trunk  or  chest  of  such  bank- 
rupt, and  to  seize  and  take  possession  of  such  property,  to  be 
distributed  under  the  said  commission,  or  otherwise  dealt  with 
according  to  law. 

Search  Warrant.]  By  stat.  6  Geo.  4.  c.  16.  $  29,  in  all  cases 
where  It  shall  be  made  to  appear  to  the  satisfaction  of  any  justice 
of  peace  in  Ilngland  or  Ireland,  that  there  is  reason  to  suspect 
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and  believe  that  property  of  the  bankrupt  u  concealed  in  any 
house,  premises,  or  other  place  not  belonging  to  such  bankrupt, 
such  justice  of  peace  is  hereby  directed  and  authorized  to  grant 
a  search  warrant  to  the  person  so  deputed  by  the  conunissioners 
as  aforesaid,  and  it  shall  be  lawful  for  such  person  to  execute  the 
same  in  like  manner,  and  such  person  shall  be  entitled  to  the 
same  protection,  as  is  allowed  by  law  in  execution  of  a  search 
warrant  for  property  reputed  to  be  stolen  or  concealed.  Sfe  5 
Bum's  /.  tit,  "  Search  Warrant"  But  the  warrant  is  not  valid, 
if  granted  to  any  one  besides  the  messenger  under  the  commission 
Sly  V.  Stevenson  2  Car,  6f  P.  464, 

If  the  goods  be  in  the  possession  of  a  bailee,  who  has  a  lien 
upon  them,  that  lien  should  be  satisfied  before  the  goods  are 
removed.    See  2  Eq.  Ca.  Abr,  98. 

Obttrueting  the  messenger,']  Obstructing  the  messenger  in  the 
execution  of  the  commissioner's  warrant,  by  force  or  by  threats, 
or  using  contemptuous  words  with  reference  to  it,  is  a  contempt 
of  the  Great  Seal,  and  punishable  as  such ;  see  Ex  p.  Page,  17 
Ves.59.  Exp,  Dixon,  8  Ves,  104.  Ex  p,  Titner,  1  Atk,  136. 
Ex  p  Craggs,  1  Rose,  25 ;  if  the  proper^  seized  do  not  belong 
to  tiie  bankrupt,  or  if  the  messenger  otherwise  act  illegally,  the 
owner  or  party  injured  should  resort  to  his  legal  remedy.  As  to 
actions  against  the  messenger,  see  ante,  p.  13. 


Segtiox  VII. 
Proof  of  Debts, 

« 

D^ts  legal  or  equitable,'}  The  general  rule  upon  this  subject 
is,  that  all  debts  may  be  proved  under  a  commission,  for  which, 
if  payable  at  the  time,  the  creditor  might  have  had  his  remedy 
against  the  bankrupt,  either  in  law,  in  equity,  or  otherwise,  in 
his  own  name  or  in  tiie  name  of  another. 

It  must  be  a  debt,  of  an  amount  either  actually  ascertained, 
or  which  may  readily  be  ascertained  by  computation  without  the 
intervention  of  a  jury ;  as,  for  goods  sold  or  work  and  labour 
done  (whether  for  a  price  agreed  upon  or  not,  see  Johnson  ▼. 
SpiUer,  Dougl,  167),  for  money  lent,  money  Isiid  out,  and  ex- 
pended, money  had  and  received,  (see  Wright  v.  Hunter,  1  East, 
20),  or  on  a'biU  of  exchange  or  promissory  note,  or  for  taxes  or 
rates  due  by  the  bankrupt  Lloyd  v.  Heathootte,  2  B.  ^  B.  388,  or 
received  by  the  bankrupt  as  collector,  &c.  R.  v.  Tocher,  5  M.Ss 
8.  508.  Ex  p.  ExUigh,  6  Ves.QU.    Ex  p.  Child,  1  Mh.  Ill,  or 
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the  like ;  and  not  simply  a  claim  sounding  merely  in  damages, 

and  those  damages  unliquidated,  (see  Ex  p.  Mumford,  15  ves: 

289.    Ex  p.  Mare,  8  Ve$,  335),  as  for  breach  of  an  agreement  to 

deliver  goods  for  mesne  profits,  GoodtHle  v.  North,  2  Doug,  583» 

or  for  a  tort,  or  in  trover,  Parker  v.  Norton,  6  T.  R,  695.  Long" 

ford  V.  Ellis,  1  H.  BL  29,  or  for  breach  of  covenant  (unless  it 

be  a  covenant  for  the  payment  of  money),  Goodtitle  v.  North, 

2  Doug,  583.  Banniaer  y,  Scott,  6  T,  R.  489.  Charlton  v.  King, 

4  T.  R.  136.    Hamond  v.  Toulmin,  7  T.  A.  612,  oi  the  like, 

even  although  such  covenant,  &c.  be  secured  by  a  penalty.     3 

Wils.  270.    And  it  must  be  a  debt  due  from  the  bankrupt ;' 

therefore,  for  money  paid  to  the  assignees  of  a  bankrupt  by  oiis- 

take,  the  party  cannot  prove  upon  the  estate,  but  should  have 

his  remedy  against  the  assignees,  by  action.     Malcolm  v.  FuU 

larton,  2  T,  R,  645,  And  virhere  one  person  purchased  an  annuity 

from  another,  through  the  agency  of  the  bankrupts,  and  the 

consideration  money  was  received  by  the  bankrupts  as  agents 

for  vendor  of  the  annuity,  and  placed  by  them  to  his  account, 

and  they  afterwards  became  bankrupts,  held,  that  the  purchaser 

could  not  prove  the  consideration  paid  for  the  annuities^  under 

commission  as  a  debt  due  from  the  bankrupts,  unless  be  could 

prove  that  the  grant  of  the  annuities  was  merely  colorable,  for 

the  purpose  of  obtaining  the  money  in  payment  of  the  debt, 

due  from  the  vendor  to  the  bankrupts.  £x  p,  Shaw  2  Glyn  df 

J.  106.    And  although  an  actually  existing  debt  be  liable  to  be 

defeated  subsequently  by  a  contingency,  it  is  pro v cable.  Staines 

▼.  Plank,  8  T.  E.  389.     Ex  p,  Groome,  1  Atk,  117.    As  to  the 

amount  to  be  proved  it  may  be  observed,  that  if  before  the 

bankruptcy  of  his  debtor,  a  creditor  agree  to  take  less  than  his 

debt,  provided  it  be  paid  before  a  certain  day,  and  default  be 

made  in  payment,  he  may  prove  for  the  whole.  Ex  p,  Bennett, 

2  Atk,  528.  Sewel  v.  Musson,  1  Vem.  210.   Heathcotte  v.  CruiJ(c- 

ihanks,  2  T.  JR.  24.    Ex  p,  Peele,  1  Rose,  435,  less  the  amount 

of  any  instalment  he  may  have  received  ;  Ex  p.  Vere,  I  Rose, 

281,  19  Ves.  93 ;  hut  where  a  person  sells  goods  for  a  certain 

price,  with  discount  for  prompt  payment,  it  seems  he  will  be 

allowed  to  prove  only  for  the  price,  less  the  discount.  Ex  p, 

Pigou,  3,  Mad,  136.   Ex  p,  Ahisworth,  Cook,  220. 

It  roust  be  a  debt  for  which  the  creditor  has  a  remedy ;  and 
therefore  a  debt  barred  by  the  statute  of  limitations  cannot  be 
proved,  Ex  p,  Dewdney,  15  Fes.  479.  £x  p,  Roffey,  2  Rose,  245. 
But  the  six  years  must  have  elapsed  before  the  commission  has 
issued,  or  the  debt  will  not  be  barred.  Ex  p,  Ross,  2  Glyn  ^  J.  46. 
So  also  a  debt  void  for  usury,  £x  p,  Thompson,  I  Atk,  125.  Exp* 
Mather,  3  Ves,  372.  Exp,  Skip,  2  Ves,  489,  and  see  Exp,  Scrivener, 
3V,S^B,li,  or  arising  from  illegal  trade,  Exp.  Schmaling,  Budt, 
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93,  or  from  any  other  illegal  consideration,  see  Carman  v,  Bryee,  3 
B,9fA,  179,  or  the  debt  of  an  alien  enemy,  JEx  p,  Bousmaker,  13 
Vet*  71,  or  the  like,  cannot  be  proved,  because  the  creditor  has 
no  remedy  for  the  recovery  of  it :  so,  for  the  same  reason,  a  bill 
of  exchange  cannot  be  proved  on  the  estate  of  an  indorser  or 
drawer,  in  cases  where,  by  reason  of  the  creditor's  not  having 
given  due  notice  of  non-payment  or  non-acceptance,  or  having 
given  time  to  the  acceptor,  or  the  bankrupt  not  having  indorsed  it, 
or  the  like,  he  could  not  maintain  an  action  upon  it  against  the 
bankrupt.  Vide  infra.  Ex  p,  Gifford,  6  Fes.  805.  Ex  p,  Wilson, 
11  Vet.  410.  Ex  p.  Slater,  6  Ves,  146.  £r  p.  Smith,  3  Bro  1. 
But  a  debt  may  be  proved  against  the  estate  of  an  executor,  if 
he  have  acknowledged  assets ;  1  Sch.  ^  Lef,  173  ;  against  a 
trustee  who  has  applied  the  trust  money  to  his  own  use,  for  the 
party  has  his  remedy  in  equity  against  him  ;  Ex  p.  Fairchild,  1 
Glyn  4  /.  221.  Ex  p,  Watson,  2  F.  ^r  B.  414.  Ex  p.  Shakeshaft, 
3  Bro.  196.  and  tee  KebU  v.  Thompson,  3  Bro,  111 ;  against  an 
executor  for  a  legacy,  for  the  legatee  has  a  remedy  in  a  spiritual 
court.  Waleot  v.  Hall.  2  Bro.  305.  and  tee  Ex  p.  Moody,  2  Rose, 
413.  So,  upon  an  order  in  chancery  for  the  payment  of  money 
the  party  entitled  to  it  may  prove,  having  a  remedy  for  it  in 
chancery.  Wall  v.  Atkinson,  2  Rose,  196.  and  see  1  Sch.  5f  Lef. 
48.  3  Ves.  ^  B.  31.  2  Ves,  Sen.  249.  So  a  person  who  had 
agreed  to  sell  land  to  the  bankrupt  before  his  bankruptcy,  will 
be  allowed,  upon  petition,  to  re-sell  the  land,  and  prove  upon 
the  bankrupt's  estate  for  the  difference  ;  because  in  equity  he 
would  have  his  remedy  upon  the  agreement.  Bowles  v.  Rogert, 
Cook,  146.  Ear  p.  Hunter,  6  Ves.  94. 

And  whether  he  might  have  that  remedy  in  his  own  name  or  in 
the  name  of  another,  is  immaterial;  therefore  either  the  assignee 
of  a  chose  in  action,  (the  assignee  of  a  bond  for  instance.  Ex  p. 
Child,  1  Atk.  1 11.  Vide  infra,)  or  the  person  originally  entitled 
to  it,  may  prove  it  under  a  commission,  although,  if  he  had  sued 
upon  it,  be  must  have  done  so  in  the  name  of  the  obligee  or 
person  who  assigned  it  to  him.  In  this  and  other  respects  above 
mentioned,  it  will  be  perceived  that  there  is  a  material  difference 
between  a  petitioning  creditor's  debt,  and  d^bts  which  may  be 
proved  under  a  commission. 

When  due  and  payable.^  A  debt  is  said  to  be  due  the  instant 
it  has  existence  as  a  debt ;  it  may  be  payable  at  a  future  time. 
As  to  debts  proveable  under  a  commission,  the  general  rule  is, 
that  the  debt  must  have  been  due^  at  the  time  of  the  act  of  bank- 
ruptcy ;  Bamford  v.  Burrell,  2  B.  ^  P.  1 ;  and  therefore  where 
school-money  was  payable  half-yearly,  and  the  half-year  did  not 
expire  until  a  few  days  after  the  act  of  bankruptcy,  it  was  holden 
that  it  could  not  be  proved ;  Parslowe  v.  Dearlove,  4  East,  438, 

£2 
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5  Esp,  78 ',  so,  where  a  remaindennan  joined  in  mortgaging  ki» 
estate,  for  the  debt  of  the  tenant  for  life,  and  the  tenant  for  life 
became  bankrupt  before  payment,  it  was  holden  that  the  remain- 
derman could  not  prove  upon  the  estate,  not  being  damnified  at 
the  time  of  the  bankruptcy ;   Kittier  v.  Baines,  Cox.  105 ;  so 
where  after  bankruptcy  and  before  certificate  the  bankrupt  in- 
dorsed two  notes  to  one  of  his  creditors,  it  was  holden  that  the 
bankrupts  certificate  was  no  bar  to  an  action  on  these  notes,  or, 
in  other  words,  that  these  notes  could  not  be  proved  under  the 
commission,  Brix  v.  Braham,  I  Bing,  281.  and  see  Birch  v.  iSAor- 
land,  1  T.  R.  715.    But  by  stat.  6  Geo.  4.  c.  16  §  47,  "  every 
person  with  whom  any  bankrupt  shall  have  really  and  bond  fido 
contracted  any  debt  or  demand,  (jee  B.ohinsony»  Vale,  4  D.^  B. 
432,  2  B.  ^  C.  762)  before  the  issuing  the  commission  against 
him,  shall,  notwithstanding  any  prior  act  of  bankruptcy  com- 
mitted by  such  bankrupt,  be  admitted  to  prove  the  same,  and 
be  a  creditor  under  such  commission,  as  if  no  such  act  of  bank- 
ruptcy had  been  committed,  provided  such  person  had  not,  at 
the  time  the  same  was  contracted,  notice  of  any  act  of  bank- 
ruptcy, by  such  bankrupt  committed."    That  is  to  say,  every 
debt  or  demand  arising  honAfide  before  the  issuing  of  the  com- 
mission, and  without  knowledge  of  any  act  of  bankruptcy  pre- 
viously committed  may  be  proved ;  but  this  does  not  prevent  a 
creditor  from  proving  a  debt  constructed  by  him  after  an  act  of 
bankruptcy  of  which  he  had  notice,  if  it  were  constructed  pre- 
viously to  that  act  of  bankruptcy  on  which  the  commission  is 
founded,  j^e  Ex  p.  Bournes,  2  M.  ^  5.  479.    There  is  no  objec- 
tion, also,  to  the  debt's  being  contiacted  after  the  bankrupt  had 
left  off  trade.   Meggatt  v.  Mills,  1  L.  Raym.  2Q6, 

Formerly,  also,  the  debt  must  not  only  have  been  due,  but 
also  payable,  before  the  act  of  bankruptcy.  This  however,  was 
altered  by  two  of  the  repealed  statutes,  (7  Geo.  1.  c.  31  §  1. 
and  49  Geo.  3.  e.  121.  $  9);  and  now,  by  stat.  6  Geo.  4.  c.  16. 
§  51,  **  any  person  who  shadl  have  given  credit  to  the  bankrupt 
upon  valuable  consideration  for  any  money  or  other  matter  or 
thing  whatsoever,  which  shall  not  have  become  payable  when 
such  bankrupt  committed  an  act  of  bankruptcy,  and  whether 
such  credit  shall  have  been  given  upon  any  bill,  bond,  note,  or 
other  negotiable  security  or  not,  shall  be  entitled  to  prove  such 
debt,  bill,  bond,  note,  or  other  security,  as  if  the  same  was  pay- 
able presently,  and  receive  dividends  equally  with  the  other 
creditors,  deducting  only  thereout  a  rebate  of  interest  for  what 
he  shall  so  receive,  at  the  rate  of  five  per  cent.,  to  be  computed* 
from  the  declaration  of  a  dividend  to  the  time  such  debt  would 
have  become  payable,  according  to  the  terms  upon  which  it  was 
contracted."  Ser  Ex  p.  Pigou,  3  Mad.  136.    If  goods  be  sold. 


Pfwf  ^  Debts.  77 

lo  be  paid  for  liy  a  bill  at  four  months,  and  no  bill  be  given,  this 
debt  may  be  prored  under  the  commission  before  the  expiration 
t)f  the  four  months.  Cathay  y.  Murray,  1  Camp,  335. 

Covenants,']  A  covenant  to  pay  a  certain  snm  of  money  at  all 
events  at  a  certain  time,  may  be  proved,  whether  that  time  be 
before  or  after  the  bankruptcy  ;  if  after,  it  is  subject  to  a  rebate 
of  interest.  Charlton  v.  King,  4  T.  R,  156.  Vide  supra.  But  it 
has  been  decided  that  a  covenant  to  pay  a  sum  of  money  on 
demand,  if  no  demand  or  request  to  pay  the  money  have  been 
made  before  the  bankruptcy,  cannot  be  proved  ;  Ex  p.  Campbell 
16  Ves.  348  ;  and  it  is  quite  clear  that  there  can  be  no  proof 
under  a  commission  upon  a  covenant  to  do  a  thing,  not  being 
the  payment  of  money,  such  as  to  build  houses,  or  &e  like,  even 
although  the  covenant  were  broken  before  the  act  of  bankruptcy. 
Bamtister  v.  Seott,  6  T,  R,  489.  And  even  in  the  case  of  a  co- 
venant for  the  payment  of  money,  if  the  consideration  for  the 
money  arise  after  the  bankruptcy,  the  amount  cannot  be  proved 
under  the  bankruptcy ;  for  in  that  case  it  is  not  debitum  in  pr<e- 
senti*  See  Millen  ▼.  Whittenbury,  1  Camp,  428.  How  far  the 
bankrupt's  certificate  is  a  bar  to  an  action  on  such  covenants, 
will  be  treated  of  in  another  part  of  this  work. 

Bands,]  Bonds  conditioned  for  the  payment  of  a  certain  sum 
of  money,  upon  a  day  or  days  certain,  maybe  proved  under  the 
tXHnmisaon,  whetiier  the  day  or  days  of  payment  be  before  or 
after  the  act  of  iumkruptcy,  deducting,  if  payable  after,  a  rebate 
of  interest,  see  6  Geo,  4.  c.  16.  §.  51.  supra,  and  see  Ex  p,  Fisher, 
^Mad.  159.  Exp.  Rowlat,  2  Rose,  416.  Exp.  Cottrel,  Cowp, 
742.  Broofcs  v.  IM^d,  1  T.R.  17.  Ex  p,  Winchester,  1  Atk,  116. 
Davies,  530,  So,  if  the  principal  be  payable  on  demand,  and 
interest  have  been  paid,  the  bond  is  proveable,  even  although 
there  have  been  no  demand  of  payment  previously  to  the  act 
of  bankruptcy.  Ea?  p.  5purKn^,  Cook,  169.  But  where  a  bond 
was  conditioned  for  the  payment  of  money  after  the  death  of  the 
obligee,  and  of  the  interest  during  his  life,  on  certain  days,  or 
within  twenty  days  next  after  the  demand ;  the  obligor  became 
bankrupt,  and  interest  was  then  due,  but  no  demand  had  been 
made  of  it :  it  yns  holden  that  there  had  been  no  forfeiture  of 
the  bond,  and  therefore  that  it  could  not  be  proved  under  the 
commission.     Winter  v.  Mouseley,  IB,  6;  A,  802. 

Bonds  to  replace  stock  on  or  before  a  given  day,  may  be 
proved,  if  by  a  breach  of  any  of  the  conditions  of  them  they  be 
forfeited  before  the  bankruptcy;  Exp,  Leitch,  Cook,  171;  see 
Ex  p.  Coming,  9  Ves,  115.  Parker  v.  Ramsbottom,  5  D.  ^  H.  138 ; 
otherwise  not.  Ex  p.  King,  8  Ves,  334.  The  sum  to  be  proved, 
•consists  of  the  amount  of  the  arrears  of  dividend,  and  the  value 
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of  the  stock  ;  and  the  value  of  the  stock  is  calculated  according 
ip  the  price  of  it  at  the  date  of  the  commission,  if  the  condition 
of  the  bond  be  to  replace  it  generally ;  or  if  a  time  be  limited 
tor  replacing  it  by  the  condition,  then  according  to  the  price  of 
such  stock  at  that  time.    £x  p.  Day,  7  Vet,  301.- 

A  bond  given  by  a  principal  to  his  surety,  even  although  for- 
feited before  the  bankruptcy  of  the  obligor,  cannot  be  proved 
under  a  commission  against  him,  until  after  payment  by  the 
sure^ ;  £x  p.  Findon,  Cook,  170.  Ex  p.  Brawn,  id,  overruliiig 
Toussaint  v.  Martimnt,  2  T. R.  100.  and  seel  T. R,  97.  2  T.  B. 
640  ;  but  where  such  a  bond  is  forfeited  before  bankruptcy.  It 
entitles  the  surety  to  prove  payments  made  subsequently  as  we& 
as  previously  to  the  bankruptcy.  Exp,  Cockghot,  Cook,  170< 
Young  V.  Taylor,  8  Taunt.  315,  2  Moor,  326,  3  B,  8^  A,  521. 
Vide  post.  So,  bonds  to  indemnify  cannot  be  proved,  unless  the 
obligee  be  actually  damnified  by  having  been  obliged  to  pay, 
&o.  Young  V.  Taylor,  8  Taunt.  ^15,  2  Moor,  326,  3  B.  ^  il.  521. 
And  therefore  where  the  obligor  in  a  bastardy  bond,  became 
bankrupt  and  obtained  his  certificate,  it  was  holden  that  his 
certificate  was  no  bar  to  an  action  on  it  by  the  parish  officers^ 
for  expenses  incurred  by  them  in  the  maintenance  of  the  child 
subsequently  to  the  bankruptcy.  Overseers  of  St.  Martin  v«  War' 
ren,  I  B,  Si;  A.  491.  As  to  bonds  given  to  secure  anntudes^ 
vide  poet. 

A  mere  voluntary  bond,  which  has  been  given  without  any 
consideration,  may  be  proved  under  a  commission ;  but  the  pay- 
ment of  it  shall  be  deferred  until  after  payment  of  the  other 
debts,  and  then  it  shall  be  paid  out  of  the  surplus.  Assignees  of 
Gardner  v.  Skinner,  2  Sch.  ^  L.  228.  But  a  bond  given  for  the 
arrears  of  a  voluntary  bond,  may  be  proved,  and  dividends  re- 
ceived upon  it,  as  upon  any  other  money  bond.  GiUuan  v. 
Locke,  9  Ves.  612.  Ex  p.  Berry,  19  Ves.  218.  Styles  v.  Att.Gen. 
2  Atk,  162. 

And  where  there  are  several  obligors,  the  obligee  may  prove 
the  whole  amount  of  the  sum  that  remains  due  to  him,  upon  the 
estate  of  each,  and  receiAO  dividends  thereon,  until  he  receive 
20s.  in  the  pound,  see  Ex  p.  Wildman,  I  Atk.  109. 

As  tu  the  interest  allowed  to  be  proved  on  bonds,  it  must  not 
(added  to  the  principal  remaining  due)  exceed  the  amount  of 
ihe  penalty.  Cook,  207. 

It  may  be  necessary  to  observe,  (although  already  mentioned 
in  another  part  of  the  work,  ante,  p,  75,)  that  a  bond  may  be 
proved  either  by  the  obligee,  or  by  any  person  to  whom  he  has 
assigned  his  debt;  but  in  the  latter  case,  the  deposition  in 
proof  of  the  debt,  should  be  made  by  both.  Exp.  Child,  1  Atk* 
111. 
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hills  <f  exchange  cmd  prommory  notes*']  In  all  cases  where  a 
bankrupt  would  be  liable  as  acceptor^  drawer  or  indorser  of  a 
bill  of  exchange,  or  as  drawer  or  indorser  of  a  promissory  note, 
to  an  action  at  the  suit  of  the  holder,  supposing  the  bill  or  note 
to  be  due  and  not  paid,  the  holder  may  prove  upon  the  estate 
for  the  amount  of  it,  whether  due  or  not.  Therefore  a  bill  or 
note,  not  stamped  with  a  proper  stamp,  where  a  stamp  is  neces- 
saiy  to  its  validity,  cannot  be  proved.  Ex  p.  Manners,  1  Rose, 
68.  So,  if  due  notice  of  the  dishonour  of  a  bill  or  note,  have 
not  been  given  to  the  bankrupt  or  his  assignees,  where  such  no* 
tice  is  necessary  ;  Cook,  189,  190.  Rohde  v.  Procter,  6  Dow,  if 
R,  610.  4  B.  4  C.  517.  see  also  Bickerdike  v.  BoUman,  1  T,  R, 
405.  and  see  Gee  v.  Brown,  2  Str.  792.  Blessard  v.  Hirst,  5  Bur, 
2860^  Goodall  ylDolley,  1  T.B.  712.  Rogers  tt,  Stephens,  2  T, 
R,  713.  Nicholson  v.  Gouthit,  2  H.  BL  609.  Walwyn  v.  St, 
Qjuntin,  1  B.  ^  P.  652.  Bayley  on  Bills;  or  if  time  have  been 
given  to  the  acceptor  of  a  bill  of  exchange,  or  drawer  of  a  pro- 
missory note,  without  the  consent  of  the  bankrupt  as  drawer  or 
indorser,  or  of  his  assignees,  (it  not  being  a  mere  accommoda- 
tion bill  or  note  as  between  the  bankrupt  and  the  person  to 
whom  time  was  so  given)  ;  Exp.  Holden,  Cook,  189.  and  see 
TisuUd  V.  Brown,  1  T.  R.  167.  2  T,  R.  186.  Walwyn  v.  St,  Quen- 
Hn^  1  B.  4f  P.  652.  English  v.  Darley,  2  B.  ^  P.  61.  Clarke  v. 
Devlin,  3  B.  ^  P.  363.  Stevens  v.  Lynch,  12  East,  38.  Gould  v. 
Robinson,  8  Eatt,  576 ;  or  if  the  holder  have  compounded  with 
the  acceptor  of  a  bill  or  drawer  of  a  promissory  note,  without 
the  consent  of  the  bankrupt,  as  indorser,  &c.  or  his  assignees : 
Ex p.  Smith,  3  Bro,  1.  Exp.  Gifford,  6  Ves.  805.  Ex p.  Slater, 
6  Ves.  146.  Exp,  Smith,  Cook,  191.  Exp.  Wilson,  11  re5.410: 
in  these  cases,  the  holder  cannot  prove  upon  the  estate  of  the 
bankrupt,  because  he  could  not  maintain  an  action  against  him 
nnder  the  same  circumstances,  if  he  had  not  been  bankrupt ;  or 
if  he  have  proved,  the  Lord  Chancellor,  upon  petition,  will  or- 
der the  proof  to  be  expunged.  So,  if  the  bill  or  note,  though 
passed  by  the  bankrupt,  have  not  been  indorsed  by  him,  the 
nolder  cannot  prove  it  upon  his  estate,  Exp.  Blackbume,  10  Ves. 
204 »  Ex  p.  Hustler,  1  GlynSf  J,  9.  and  see  Ex  p.  Dixon,  Cox, 
194,  because  he  could  not  maintain  an  action  against  him  upon 
it.  If  indeed  there  be  an  immediate  privity  between  the  bank- 
rupt and  the  holder,  as  if  the  bill  or  note  were  given  by  the 
bankrupt  to  the  holder,  for  goods  sold  or  the  like,  the  holder 
may  prove  upon  the  estate  for  the  original  debt ;  Ex  p.  Black' 
kwrne,  10  Vee.  204.  Exp.  Ratkbone,  1  Buck,2lS ;  or  if  the  holder 
had  indorsed  the  bill  or  note  for  the  accommodation  of  the  bank«> 
rupt,  and  had  been  obliged  to  take  it  up,  he  might  then  prove 
lior  the  amount  of  the  money  he  had  paid,  Ex  p.  Hustler,  3  Mad, 
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117,  or  if  he  had  got  it  discounted  for  the  hankrupt,  hy  his  in* 
doning  it,  he  will  be  allowed  to  prove  for  the  amount  of  his  lialN* 
hty,  before  he  has  taken  up  the  bill.  Ex  p,  Robhutm,  1  Buck, 
113.  Exp.  Hustler,  Buck,  113. 

Promissory  notes,  where  given  by  the  bankrupt,  whereby  prin- 
cipal monies  and  interest  were  made  payable  after  three  months 
notice,  and  the  interest  was  actually  paid  for  two  years  befeie 
the  commission  issued,  but  no  notice  had  been  given,  the  notes 
were  held  to  be  proveable.  Ex  p,  Elgar,  2  GltfnSf  J.  1.  But 
tee  Exp.  Downman,  2 Glyn  ^  J,  85.  So  also  a  promissoiy  note 
payable  with  interest  12  months  after  notice,  expressed  to  be 
'*  for  value  received,"  and  the  maker  became  bankrupt  before 
notice  given,  may  be  proved  by  the  payee  under  the  commis- 
sion.   Clayton  y.  GosUng,  8  D.  If  12, 1 10 ;  5  jB.  ^  C.  360. 

So  the  person  for  whose  accommodation  a  note  is  drawn,  or 
a  bill  drawn  or  accepted,  cannot  prove  it  under  a  commission 
against  the  person  who  drew  or  accepted  it  for  his  accommoda- 
tion, for  he  could  not  maintain  any  action  upon  it  against  hhn } 
nor  will  a  person  who  has  taken  up  a  bill  for  the  honour  of  the 
drawer  be  allowed  to  prove  it  upon  the  estate  of  the  acceptor 
without  effects.  Exp,  Lambert,  13  Fes.  179.  Butwhere  A.  lenl 
his  indorsement  on  an  accommodation  bill  to  the  drawer,  and 
the  acceptor  became  bankrupt  the  day  before  the  bill  was  dne, 
and  A.  was  afterwards  obliged  to  take  it  up,  it  was  holden  that 
A.  mi^t  prove  the  amount  of  it  upon  the  estate  of  the  acceptor. 
Houle  V.  Baxter,  3  East,  177.  So  the  party  who  has  accepted 
or  drawn  an  accommodation  bill  or  note,  may,  at  anytime  after 
he  has  paid  it,  prove  the  amount  upon  the  estate  of  the  person 
for  whose  accommodation  he  accepted  or  drew  it,  even  aluiongh 
he  did  not  pay  it  until  after  the  commission  issued ;  for  he  is 
deemed  a  surety  for  the  bankrupt,  within  the  meaning  of  the 
statute.  Ex  p»  lAoyd,  1  Rose,  4.  See  pest.  Where  there  have 
been  mutual  accommodation  bills,  and  one  of  the  parties  be- 
cookes  bankrupt,  forraeriy  the  solvent  party  was  allowed  to  prove 
upon  the  other's  estate  &r  the  amount  of  the  bills  accepted  by 
him,  the  dividends  being  stayed  until  he  had  actually  paid 
them ;  Rolfe  w.  CasUm,  2  if.  Bl.  570.  Hodgson  v.  BeU,  7  T.  R. 
97«  £i;  p.  Beatrfoy,  Cook,  180.  Ex  p.  Lord  Clanriearde,  Cook, 
182 ;  but  now  he  must  actually  pay  Uiem  before  he  will  be  al- 
lowed to  prove  the  amount  of  them  upon  the  bankrupt's  estate. 
Re  Boumess  and  Padmore,  Cock,  183 ;  and  see  Ex  p.  Hunter, 
5 Mad,  105.  Exp*  Blotham,  8  Ves.53l.  Stedmanv.  Martinnant, 
13  Eatit,  427.  But  where  both  the  parties  become  bankrupts, 
the  bills  outstanding  in  the  hands  of  the  assignees  are  excluded 
firom  proof,  and  the  cash  balance  merely,  that  is  to  say,  the  ba- 
lance of  the  sums  paid  by  the  bankrupts  respectively  for  the  bills 
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m^di  they  kave  taken  up,  is  the  sum  to  be  proved  by  the  as* 
signees  on  either  side ;  'Ex p.  Walker,  4  Ves,  373.  Exp.  Earle, 
5  Veu  833.  See  CowUjf  ▼.  Dunlop,  7  T.  R.  565.  See  Ex  p. 
Read,  1  Glyn  Sj  J.  224;  and  the  dividends  would  probably 
be  ordered  to  be  retained,  in  order  to  an  a^usttnent  oetween 
die  estates  as  to  the  proof  that  might  be  made  upon  them  res- 
pectively of  any  other  such  bills  outstanding  in  the  hands  of 
third  parties.  See  Ex  p,  Metcalfe,  1 1  Ves.  404.  Ex  p.  Mas- 
htiyn.  Cox,  394.  What  has  hitherto  been  stated  as  to  accom- 
modation bills,  relates  to  them  merely  when  in  the  hands  of  the 
parties  to  them,  or  of  their  assignees.  But  when  they  are  in 
the  hands  of  a  third  party,  for  a  valuable  consideration,  even 
widi  notice  of  their  being  accommodation  bills  (see  Smith  v. 
Knox,  3  Etp.  AQ),  he  may  prove  upon  them  in  the  same  man- 
ner as  upon  any  other  bills,  that  is,  he  may  prove  the  whole  of 
each  bill  upon  the  estate  of  each  of  the  parties  to  it,  and  receive 
dividends  only  to  the  amount  due  to  him ;  £i-  p.  King,  Cook, 
177.  Ex  p.  Lee,  I  P.  Wms.  782.  Ex  p.  Crossley,  3  Bro.  237. 
Ex  p.  Bloxham,  6  Vet.  449,  600,  8  Vet.  531.  Fentum  v.  Po- 
coe/t,  5  Taunt.  192.  Jones  v.  Hibbert,  2  Stark.  304.  Bank  of 
Ireland  v.  Bererford,  3  Dow,  238;  or  he  may  receive  dividends 
to  the  whole  amount  of  the  bill,  if  there  be  any  party  to  it, 
who  W9M  not  a  party  to  the  accommodation  transaction ;  in  which 
case  he  will  be  deemed  a  trustee  for  such  other  party,  for  the 
ssrplus.     Vide  pott. 

And  the  holder  of  bills  of  exchange  or  promissory  notes,  may 
prove  against  the  estate  of  such  of  the  drawers,  acceptors  or 
rodorsers,  &c.  as  are  bankrupts,  and  may  bring  actions  against 
the  others ;  and  he  may  receive  a  dividend  upon  his  whole  debt 
from  each  of  the  estates  upon  which  he  has  proved,  provided  he 
do  not  receive  more  than  twenty  shillings  in  the  pound  of  the 
debt  actually  due  to  him.  Ex  p.  Dyer,  6  Ves.  9,  and  see  Ex  p. 
Adam,  2  Bote,  36.  Ex  Bank  of  England,  Id.  82.  Exp.  Bigg, 
Id.  37.  Ex  p.  Afortm,  Id.  87.  Ex  p.  Bank  of  Scotland,  Id. 
197.     Ex  p.  Wildman,  1  Atk.  109. 

If  a  bill  of  exchange  or  promissory  note  be  in  existence  at 
the  time  a  commission  is  sued  out  against  a  party  to  it,  it  is  im- 
material whether  the  person  who  proves  upon  it,  took  it  up  be- 
fore or  after  the  issuing  of  the  commission.  Macarty  v.  Barraiv, 
2  Spf.  949.  Starey  v.  Bums,  7  East,  435.  Thus,  if  a  bill  be- 
coiae  due  after  the  bankruptcy  of  the  acceptor,  an  indorser,  who 
is  obliged  to  take  it  up,  may  prove  it  upon  the  acceptor's  estate, 
Joseph  V.  Orme,  2  New  R.  180.  Ex  p.  Brymer,  Cook,  187. 
see  Moms  v.  Wiggms,  4  T.  R.  714.  Brooks  v.  Rosers,  1  H. 
Bl.  640  semb,  cont.,  or  take  the  benefit  of  any  proof  that  may 
have  been  already  made  by  any  of  the  other  parties  to  it.    Ex 
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p.  Lobbcn,  17  Vet,  334.  Whence  it  follows,  that  praot  by  aarf 
of  the  parties  to  a  bill,  is  a  bar  to  an  action  against  the  bank- 
rupt by  any  other  party  who  may  have  taken  it  up  afterwards* 
Id. 

If  any  part  of  a  bill  have  been  received  by  the  holder,  before 
he  has  actually  proved  it  upon  the  estate  of  a  party,  he  can 
prove  only  for  the  residue ;  Cooper  v.  Pepys,  1  Atk,  107.  Ex 
p.  Blackburne,  10  Vet.  204,  Ex  p.  Rothbone,  a  Mad,  134, 
Buck,  215;  and  even  a  dividend  declared,  though  not  paid, 
must  be  deducted.  Ex  p.  Leers,  6  Vet.  644.  Ex  p.  Bank  of 
Scotland,  2  Rote,  197, 19  Vet.  310.  So  where  a  guarantee  ac- 
cepts a  bill  for  goods,  and  becomes  bankrupt,  and  part  of  the 
goods  have  been  paid  for  by  the  vendee,  the  vendor  can  prove 
only  for  the  balance  upon  the  estate  of  the  guarantee.  Ex  p. 
Reader,  Buck,  381.  But  in  a  case  where  the  holder  was  paid 
a  part  of  the  bill  by  a  person  who  indorsed  it  to  him,  he 
was  allowed  to  prove  for  the  whole  amount,  and  for  all  that 
should  be  received  by  him  beyond  the  sum  due  to  him 
he  should  be  deemed  a  trustee  for  the  inderser.  Ex  p. 
De  Tatiet,  1  Rote,  10.  and  tee  Ex  p.  Turner,  3  Vet.  243. 
Where  a  creditor  proves  a  debt,  and  states  that  he  holds  certain 
bills  of  exchange  or  promissory  notes  as  securities,  if  any  of  them 
be  afterwards  paid  to  him,  the  amount  of  it  must  be  expunged 
from  the  proof,  and  the  future  dividends  be  paid  upon  the  resi- 
due only;  Ex  p.  Smith,  Cook^  175.  Ex  p.  Smith,  Id.  191. 
Ex  p.  Barratt,  1  Glyn  ^  J.  327.  Exp.  Bloxham,  Cook,  1 76.  Ex 
p.  Wallace,  Id.  Ex  p.  CrottUy,  Idl  Ex  p.  Bum,  2  Rote,  55  ; 
so,  if  a  creditor  prove  a  debt  for  goods  sold,  &c.  and  also 
prove  upon  a  bill  of  exchange,  and  the  amount  of  the  bill  be 
afterwards  paid  to  him  by  another  party,  that  amount  shall  be 
expunged  from  the  proof}  Ex  p.  Woodmam,  Cox,  201;  but 
where  the  creditor  proves  upon  the  estate  for  the  bills  only,  and 
they  were  not  given  to  him  by  the  bankrupt  as  a  security  for 
an  antecedent  debt,  there  if  he  receive  a  dividend  from  any  of 
the  parties  to  the  bills,  that  dividend  shall  not  be  deducted 
from  his  proof,  but  he  shall  still  continue  to  receive  the  dividends 
upon  his  whole  debt,  until  he  be  paid  twenty  shillings  in  the 
pound.  Ex  p.  Wildman,  1  Atk.  109.  tee  Ex  p.  Lefehire,  2  P« 
Wmt.  407  tenth,  cont.  However,  it  hu  been  holden  that  an  as- 
signee or  indorsee  of  the  bankrupt's  notes  or  acceptances, 
bought  by  him  at  the  rate  of  10<.  in  the  pound  or  the  like,- may 
prove  upon  his  estate  for  the  fuU  amount,  £x  p.  Lee,  1  P. 
Wmt.  782.  Ex  p.  Atkint,  Buck,  479,  provided  that  at  the 
time  of  the  bankruptcy  they  were  in  the  hands  of  persons  in- 
titled  to  prove  them  under  the  commissioii.  Ex  p.  Rogert, 
Buck,  490. 
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Where  a  bill  is  given  in  lieu  of  a  former  bill,  and  both  re- 
'inain  in  the  hands  of  the  creditor,  due  and  not  paid,  he  may 
treat  the  latter  bill  as  a  nullity,  and  prove  upon  the  former. 
Ex  p.  Barclay,  7  Ves,  507. 

Bills  payable  to  fiotitious  payees,  may,  notwithstanding,  be 
•proved  by  bona  Jide  holders  for  valuable  consideration.  Ev  p, 
Allen,  Cook,  193.  Ex  p,  Clarke,  3  Bro.  238.  and  tee  Tattoek 
v.  Harrw,  3  T.  R.  174.  Gibson  v.  Minet,  3  T.  R,  481,  1  H. 
Bl.  569.     CoUis  v.  Emmett,  1  H.  Bl.  313; 

It  aeems  that  the  notes  issued  by  country  bankers,  and  made 
payable  in  cash  or  Bank  of  England  notes,  have  been  deter- 
mined not  to  be  promissory  notes  within  the  statute  of  Anng ; 
.and  that  the  holder,  who  has  received  them  from  an  intermediate 
person,  is  not  entitled  to  prove  them  as  a  debt  against  the 
maker.  Ex  p.  Jameson,  2  Rose,  225.  Ex  p,  Davison,  Buck,  31, 
See  Dickson  v.  Evans,  6  T,  R.  57.  So  it  was  holden,  that  a  note 
payable  when  the  drawer  should  be  in  good  circumstances, 
could  not  be  proved.    Ex  p,  Tootell,  4  Fes.  372. 

And  lastly,  as  to  interest,  re- exchange,  &c. :  Formerly  inte- 
rest was  not  allowed  upon  a  bill  ofexchange  or  promissory  note, 
unless  expressly  stipulated  for  in  the  body  of  the  bill  or  note. 
Cock,  207.  Ex  p.  Marlar,  1  Atk.  150.  But  now,  by  stat.  6 
Geo.  4.C.  16.  $  57,  in  all  future  commissions  against  any  person 
or  persons  liable  upon  any  bill  of  exchange  or  promissory  note, 
whereupon  interest  is  not  reserved,  overdue  at  the  issuing  the 
commission,  the  holder  of  such  bill  of  exchange  or  promissory 
note  shall  be  entitled  to  prove  for  interest  upon  the  same,  to  be 
calculated  by  the  commissioners  to  the  date  of  the  commission, 
at  such  rate  as  is  allowed  by  the  Court  of  King's  Bench  in  actions 
upon  such  bills  or  notes. 

Costs  of  protests,  commisssion,  re -exchange,  &c.  incurred  be- 
fore Uie  issuing  of  the  commission,  may  it  seems  be  proved,  as 
w«ll  as  the  amount  of  the  bill  and  interest ;  See  Anon.  1  Atk. 
140.  Exp.  Moor,  2  Bro.  597;  but  not  such  as  are  incurred 
after.  Yet  where  a  foreign  bill  is  protested  aud  returned,  and 
proved  upon  the  estate  of  a  bankrupt  party  in  this  country,  the 
amount  of  the  bill  in  English  money,  should  be  calculated  ac  • 
oording  to  the  value  of  the  foreign  money  in  English  coin  at 
the  time  the  biU  was  protested.  Ex  p.  Hoffman,  Cook,  194. 
Ex  p.  Cohen,  Id,    See  Francis  v.  Rucker,  Amb.  672. 

Dflsnages,  costs,  ^c]  By  stat  6  6.  4.  c.  16.  $  58.  if  any 
platntiff  in  any  action  at  law  or  suit  in  equity,  or  petition  in 
bankruptcy  or  lunacy,  shall  have  obtained  any  judgment,  de- 
cree, or  order  against  any  person  who  shall  thereafter  become 
bankrupt  for  any  debt  or  demand  in  respect  of  which  such 
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plaiotitf  or  petitioner  shall  prove  under  the  commission  ;  sa^ 
plfldntiff  or  petitioner  shall  also  be  entitled  to  prove  for  the  eost» 
w]:iich  he  shall  have  incurred  in  obtaining  the  same,  akhougb 
such  costs  shall  not  have  been  taxed  at  the  time  of  the  bank- 
ruptcy. 

This  clause,  as  far  as  it  relates  to  decrees  in  equity  or  imieis 
in  bankruptcy  or  lunacy,  is  intelligible  enough.  But  as  far  as  it 
relates  to  judgments  at  law  (meaning  of  course  final  judgment*^ 
for  none  others  establish  the  amount  of  the  debt  or  damages),  it 
seems  to  have  been  written  under  some  misapprehension :  it  re- 
lates oply  to  judgments  obtained  against  defendants  before  their 
bankru||tcy,  and  there  never  was  a  doubt  but  that  costs  might  be 
proved  in  such  a  case ;  and  it  contemplates  the  possibmty  of 
final  judgments  before  bankruptcy,  where  the  costs  are  not  taxed 
«ntil  after  bankruptcy,  which  b  impossible,  the  taxation  of  costs 
being  in  practice  deemed  the  signing  of  the  judgment.  How- 
ever the  best  way  is  to  state  &e  law,  as  it  stood  before  this 
statute,  and  let  the  reader  apply  the  above  clause  of  the  new 
statute  to  it  according  to  his  own  judgment.  And  first,  of  judg- 
ments, &c«  in  courts  of  common  law. 

Personal  actions  are  brought,  either  for  claims  sounding  in 
debt,  which  may  be  proved  under  a  commission,  or  for  clfums 
sounding  merely  in  damages,  which  may  not  be  proved.  Now 
it  is  quite  clear  that  if  a  verdict  and  judgment  either  for  debt 
or  damages,  or  final  judgment  after  a  judgment  by  de&ult,  be 
obtained,  or  a  judgment  for  a  defendant  either  of  nonsuit  or 
after  veidict,  &c  be  signed,  before  the  bankruptcy  of  the  op- 
posite party,  the  whole  amount  of  the  judgment  ("costsof  course 
included)  may  be  proved  upon  his  estate.  Ex  p.  Hill,  11  F«. 
646.  GuUiver  v.  Drinkmater,  2  7*.  il.  261.  And  if  after  the 
bankruptcy  the  judgment  be  revived  by  $eire  facias,  PkUiips  v. 
Broum,  6  T.  .  282,  or  a  writ  of  error  be  brought  upon  it.  Id, 
Grah4xm  v.  BerUoUf  2  Str.  1 196,  the  costs  of  the  leire/aeiat,  or 
writ  of  error  may  be  proved,  as  well  as  the  amount  of  the  origi- 
nal judgment. 

Where  a  verdict  for  plaintiff,  is  before  the  bankmptqr  of  the 
defendant,  and  the  judgment  after,  not  only  the  amount  of  the 
verdict,  but  also  the  costs  given  by  the  judgment,  maybe  proved 
upon  the  bankrupt's  estate,  if  the  action  were  for  a  debt; 
AyUtt  V.  Harford,  2  W.  BL  1317.  Ex  p.  Butterfill,  1  Bo§e, 
192.  Ex  p.  RashUy,  Id.  Ex  p,  Haynes,  1  Glyn  ^  /.  107. 
Exp,  Poueher,  Id,  385.  Bmt^Unoer  v,  Coatet,  Cowp,  25;  so, 
in  an  action  for  a  debt,  if  a  verdict  be  taken  subject  to  an  awud 
before  the  bankruptcy,  and  the  award  and  judgment  be  after  it, 
Exp.  Haynes,  I  G,  Sf  J,  107,  or  if  after  judgment  by  default 
and  inquiry  executed,  the  defendant  becomes  bankrupt,  and 
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afterwards  fiaal  judgment  be  tigned,  Exp,  Smpmij  3  Bro,  46, 
the  amount  of  the  judgment  may  be  proved  upon  the  estate. 
In  these  cases  however  the  commissioners  are  not  oonduded  by 
the  verdict,  if  they  have  reason  to  doubt  the  propriety  of  it, 
JEx  p.  ButterfUl,  1  Rme,  192.  Ex  p.  RoMhU^,  Id.  or  if  the 
dicumstances  of  the  case  be  such  as  vrould  induce  a  court  of 
equity  to  restrain  the  execution.  Cookg,  219.  If,  on  the  other 
liand,  the  action  were  for  damages  merely,  it  seems  that  neither 
dami^s  nor  costs  are  proveable,  unless  the  judgment  also  was 
obtained  before  the  suii^  out  of  the  commission ;  Ex  p.  Todd, 
9  Wib.  270.  Bust  v.  Gilbert,  2  AT.  ^  &  70.  Ex  p.  CharUt, 
16  V£s.  266, 14  East,  197.  and  see  Scott  v.  Ambrote,  3  AT.  4  5. 326. 
£r  p.  Poucher,  tvpra ;  yet  even  this  has  been  ruled  otherwise ; 
BeeeUm  y«  WhiU,  7  Price,  209.  Longford  v.  EUit,  1  H.  Bl. 
29,  n.  and  see  Willet  v.  Pnngle,  2  New  R.  190;  but  it  is  quite 
dear  that  if  the  judgment  were  obtained  before  the  issuing  of 
6ie  commission,  though  after,  but  without  knowledge  of,  the 
act  of  bankruptcy,  it  would  be  proveable,  by  stat.  6  G.  4* 
c  16.  i  47.  ante,  p.  76.  JRoMnson  v.  Fa/e,  4  J>»  ^  A.  432, 
2  B.SfC.  762. 

Where  both  verdict  and  judgment  are  after  the  bankruptcy, 
then  if  the  action  were  for  a  debt,  the  debt  is  proveable,  the 
costs  not,  although  the  latter  as  well  as  the  former  would  perhaps 
be  baned  by  the  certificate.  Ex  p.  Poucher,  I  Glyn  Sf  J,  385. 
Ex  p.  HiU,  11  Bet.  646,  2  New  R.  191,  n.  See  WiUett  v. 
Pringle,  2  New  R.  190.  Graham  v.  Benton,  2  Str.  1194,  1 
Wilt.  41.  Blandford  v.  Foot,  Cowp.  138.  Scott  v.  Ambrote, 
9  M»8fS.  326.  IHnsdak  v.  Eames,  2  B.  ^  B.  8,  4  Moor,  360. 
Lewis  Y.  Pierey,  1  H.  BL  29.  But  if  the  action  were  for  dama- 
ges, neither  the  damages  when  ascertained,  nor  the  costs,  are 
proveable.  Walter  v.  Sherlock,  3  Wils.  272.  Bannister  v.  SceU, 
6  T.  R.  489.  Exp.  HUl,  11  Ves.  646,  Yet  even  in  these 
cases,  if  ihe  judgment  be  obtained  before  the  issuing  of  the 
ooBUttission,  though  after  the  act  of  bankruptcy,  the  whole 
amount  of  the  judgment  would  be  proveable,  by  stat.  6  Geo.  4. 
e.  16.  $  47.  according  to  the  principle  laid  down  in  the  case  of 
MMnson  v.  Vak,  4  D.  Sf  R.  432,  2  fi.  ^  C.  762,  supra.  A 
judgment  for  damages  and  costs  in  assumpsit,  is  a  debt  provea- 
ble under  a  bankrupt's  commission,  though  final  judgment  is  not 
entered  up  until  after  the  commission  issued.  Ex  p«  Bird,  7 
Dow.  4  R,  436,   4B.jiC.  880. 

A  judgment  of  nonsuit,  or  judgment  upon  a  verdict  for  a  de- 
fieodant,  is  not  proveable  until  the  judgment  is  signed  and  costs 
taied.  WaUter  v.  Barms,  1  Marsh.  346.  and  see  Ex  p.  HiU,  11 
Ves.  646.  see6T.  R.  365.  I  B,  S^  P.  134  cent.  But  if  the 
costs  be  taied  before  the  issuing  of  the  commission,  though  after 
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the  act  of  bankruptcy,  they  would  be  proveable,  by  stat.  6 
Geo.  4.  c.  16.  §  47,  so  where  the.  bankrupt  disputing  the 
commission,  brought  an  action  of  trespass  against  the  com- 
missioners for  false  imprisonment,  and  was  nonsuited,  and  the 
commission  was  afterwards  superseded,  and  thereupon  another 
sued  out  upon  the  same  act  of  bankruptcy  as  the  first,  it  was 
held  that  the  costs  of  the  nonsuit  were  proveable  under  the 
second  commission.    Holding  v.  Jmpey,  7  Moore,  614.  1  Bing, 

189. 

So,  costs  in  equity  are  not  proveable,  unless  actually  taxed 
before  the  issuing  of  the  commission.  Ex  p,  Sneaju,  Cook,  223. 
Fer  Lord  EUenborough,  in  Ex  p.  Charlet,  14  East,  208.  R.  v. 
Davis,  9  East,  318.  Ex  p.  Eicke,  1  Glyn  ^  J.  261.  See  Wall 
V.  Atkinson,  Cooper,  198,  1  Rose,  196.  And  see  6  Geo,  4.  e.  16. 
§  47,  and  Robinson  v.  Vale,  supra. 

If  judgment  be  entered  upon  a  warrant  of  attorney  or  cogno- 
vit, before  the  issuing  of  the  commission  against  the  defendant, 
it  may  be  proved  in  the  same  manner  as  any  other  judgment. 
Or  if  the  judgment  be  entered  up,  so  as  to  have  relation  to  a 
time  previous  to  the  issuing  of  the  commission,  it  may  be  proved, 
provided  the  judgment  could  have  been  actually  ent^ed  up  at 
that  time,  according  to  the  terms  of  the  defeasance  ;  but  not 
otherwise,  Staines  v.  Plank,  8  T.  R,  386.  See  Wybome  v.  Rose, 
2  Taunt,  68,  unless  it  were  given  for  a  debt  of  itself  proveable. 

A  debt  arising  from  an  award  made  before  bankruptcy  is 
proveable ;  Baker's  case,  2  Str.  1 152 ;  but  if  made  after  bank- 
Euptcy,  Ex  p.  Kemshead,  1  Rose,  149,  or,  at  least,  after  the 
issuing  of  the  commission,  see  6  Geo,  4.  c.  16.  §.  47.  ante,  p,  68, 
it  is  not.  Where  a  verdict  is  taken  subject  to  an  award,  the 
award  afterwards  made  relates  back  to  the  time  of  the  verdict; 
See  ante,  p.  76. 

InterestJ]  In  what  cases  interest  is  proveable  upon  bills  of 
exchange  fuid  promissory  notes,  see  ante,  p.  83 ;  and  as  to  in« 
terest  on  bonds,  see  ante,  p,  78.  In  all  other  cases  interest  is 
not  proveable,  unless  the  parties  have  expressly  stipulated  for  it 
in  the  contract;  and  a  surety,  paying  after  the  bankruptcy  to  a 
creditor  who  has  proved,  can  only  stand  in  his  place  upon  the 
bankrujpt's  estate  ;  and,  therefore,  in  the  case  of  a  surplus,  he 
can  clami  no  interest  which  the  creditor  himself  could  not  have 
claimed.    Ex  p,  Houston,  2  Glyn  ^  /.  36. 

Rent,']  For  rent  due  by  a  person  who  afterwards  becomes 
bankrupt,  the  landlord  may  distrain,  before  the  act  of  bank- 
ruptcy, for  the  whole  amount  due.  After  the  act  of  bankruptcy, 
also,  the  landlord  may  distrain,  even  although  the  messenger  be 
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actually  in  pocsessioti  of  the  goods  upon  the  premises  ;  Ex  p, 
Plummer,  1  Atk,  103.  Ex  p,  Jagws,  Id,  104,  eit,  Ex.  p,  Dillon, 
td,  eit.  BuekUff  v.  TayloTt  2  T,  R,  600 ;  and  formerly  he  might 
have  distrained  for  the  whole  of  the  rent  due  ;  but  now,  by  staL 
6  Geo,  4.  c.  16.  $  74.  no  distress  for  rent  made  and  levied  after 
an  act  of  bankruptcy  upon  the  goods  or  eifects  of  any  bankrupt 
(indiether  before  or  after  the  issuing  of  the  commission)  shall  be 
available  for  more  than  one  year's  rent,  accrued  prior  to  the  date 
of  the  commission,  but  the  landlord  or  party  to  whom  the  rent 
shall  be  due,  shall  be  allowed  to  come  in  as  a  creditor  under  die 
commission  for  the  overplus  of  the  rent  due,  and  for  which  the 
distress  shall  not  be  available. 

And  if  the  landlord  do  not  distrain,  if  he  once  allow  the  goods 
to  be  taken  off  the  premises,  he,  of  course,  loses  his  remedy  by 
distress,  but  he  may  prove  upon  the  estate  for  the  amount  of  the 
rent  due  up  to  the  date  of  the  commission  ;  Ex  p.  Deiharmes,  1 
Atk,  103 ;  even  where  the  landlord  distrained  before  bankruptcy, 
and  the  goods  were  replevied,  and  pending  the  replevin  both 
the  tenant  and  his  pledges  became  bankrupt,  and  the  tenant's 
assignees  possessed  themselves  of  the  goods  replevied,  it  was 
holden  that  the  landlord  had  lost  his  lien  upon  them,  and  must 
prove  for  his  rent  under  the  commission.  Bradyll  v.  JBaU,  1  Bro, 
427.  But  he  cannot  do  both ;  he  cannot  distrain  and  prove  for 
the  same  rent.    Ex  p.  Grove,  1  Atk.  103. 

If  even  after  an  act  of  bankruptcy,  the  tenant  pay  the  rent  to 
the  landlord  who  is  about  to  distrain,  the  payment  will  be  good, 
and  cannot  be  impeached  by  the  assignees.  Stevenson  v.  Wood, 
5  Esp.  200.  But  where  the  sheriff  seized  under  an  execution, 
after  an  act  of  bankruptcy,  and  sold  the  goods  onjhe  day  th*' 
commission  issued  and  the  day  after,  and  afterwards  paid  the 
landlord  a  year's  rent,  it  was  holden  that  this  payment  to  the 
landlord  could  not  be  justified  by  the  sheriff,  and  that  the  as- 
signees had  a  right  to  recover  it  from  him.  Leo  v.  Lopex,  15 
East,  230. 

Servartti^  wages  and  Apprentice  Fees."]  Formerly  an  apprentice 
who  had  paid  a  premium,  and  whose  master  became  bankrupt 
before  the  apprenticeship  expired,  could  only  come  in  as  a  cre- 
ditor, and  prove  for  a  proportionate  part  of  his  apprentice  fee  ; 
Exp»  Sandby,  1  Atk.  149  ;  although  the  commissioners,  instead 
of  this,  usually  recommended  it  to  the  creditors  to  allow  him  a 
gross  sum  out  of  the  estate,  in  order  to  apprentice  him  to  ano- 
ther master.  Banoell  v.  Ward,  1  Atk.  259.  But  now,  by  stat. 
6  Geo.  4.  c  16.  $  49.  where  any  person  shall  be  an  apprentice 
to  a  bankrupt  at  the  tune  of  issuing  the  commission  against  him, 
the  issuing  of  such  commission  shadl  be  and  enare  as  a  complete 
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^scfaarge  of  the  indenture  or  indentures  whereby  such  appren- 
tice was  bound  to  such  bankrupt ;  and  if  any  sum  shall  have 
been  really  and  bcnafidB  paid,  by  or  on  the  behalf  of  such  ap- 
prentice to  the  bankrupt,  as  an  apprentice  fee,  it  shall  be  lawfol 
for  the  commissioners,  upon  proof  thereof,  to  order  any  sum  to 
be  paid  to  or  for  the  use  of  such  apprentice  which  they  shall 
think  reasonable,  regard  being  had,  in  estimating  sudi  sum,  to 
the  amount  of  the  sum  so  paid  by  or  on  behalf  of  such  ajqwen- 
tice  to  the  bankrupt,  and  to  the  time  during  which  sudi  appreo- 
tioe  shall  have  resided  with  the  bankrupt  previous  to  the  issuing 
of  the  commission.  Where  the  apprentice  fee  was  paid  under 
an  agreement  for  the  apprenticeship,  but  from  mere  inattention 
no  indenture  had  in  fact  been  executed,  it  was  held  to  be  a  case 
within  this  section  of  the  statute.  Es  p.  Haynei,  2  Glifn  Sf  J. 
122. 

And  by  sect.  48  of  the  same  statute,  when  any  bankrupt 
shall  have  been  indebted,  at  the  time  of  issuing  the  commisaion 
against  him,  to  any  servant  or  clerk  of  such  bankrupt,  in  respect 
of  the  wages  or  salary  of  such  servant  or  clerk,  it  shall  be  law* 
ful  for  the  commissioners,  upon  proof  thereof,  to  order  so  much 
as  shall  be  so  due  as  aforesaid,  not  exceeding  sis  months  wages 
or  salary,  to  be  paid  to  such  servant  or  clerk  out  of  the  estate 
of  such  bankrupt ;  and  such  servant  or  clerk  shall  be  at  libetty 
to  prove  under  the  commission  for  any  sum  exceeding  such  last^ 
mentioned  amount 

Annuities.']  Formerly  only  the  arrears  of  an  annuity,  due  at 
the  time  of  the  bankruptcy,  could  be  proved  upon  the  estate  of 
a  bankrupt  grantor,  uidess  the  annuity  were  secured  by  bond, 
and  the  bond  forfeited  at  the  time  of  the  bankruptcy ;  in  whidi 
latter  case,  the  commissioners  might  put  value  upon  the  annuity, 
and  the  grantee  might  prove  for  that  amount.  Exp,  AttUt  2 
Ves.  Sen,  490.  Ex  p,  Betton,  1  Atk,  231.  And  see  WylUe  t. 
Wilkes,  2  Doug,  519.  But  if  the  bond  were  not  forfeited  at 
the  time  of  the  bankruptcy,  the  grantee  could  not  prove  it ; 
Perkins  v.  Kempland,  2  W.  BL  1 136 ;  or  if  it  were  secured  by 
covenant  as  well  as  bond,  the  grantee  need  not  prove  it,  but 
might  proceed  against  the  banlmipt  afterwards  upon  his  cove- 
nant, and  his  certificate  would  be  no  bar  to  the  action.  7  Vin, 
Abr,  71  pL  4,     4  Bur,  2446.     1  Doug.  93, 

But  now,  by  stat.  6  Geo.  4.  c.  16.  §  54.  any  annuity  creditor 
of  any  bankrupt,  by  whatever  assurance  the  same  be  securad, 
and  whether  there  were  or  not  any  arrears  of  such  annuity  due 
at  the  bankruptcy,  shall  be  entitled  to  prove  for  the  value  of 
such  annuity,  which  value  the  commissioners  shall  ascertain, 
regard  being  had  to  the  original  price  given  for  the  said  ao- 
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iiiiity,  dediictiiig  therefrom  such  diminution  in  the  value  thereof 
as  shall  have  been  caused  by  the  lapse  of  time  since  the  grant 
lliereof  to  the  date  of  the  commission. 

A  bond  conditioned  for  Ihe  payment  of  a  sum  of  money  at  the 
dead&  of  the  obligor,  with  interest  in  the  mean  time,  is  not  an 
anniiity  within  the  meaning  of  this  act ;  an  annuity  is  where  the 
principal  is  altogether  sunk,  and  a  mere  annual  sum  payable. 
Ste  WwUr  T.  MouseUy,  2  B.  Sf  A.  802.  See  PattUon  ▼.  Bankes, 
Cowp.  540. 

One  of  the  repealed  acts  (49  Geo.  3.  c.  121.  §  17.)  was  the 
same  in  substance  as  the  above  section,  except  that  it  did  not 
point  out  the  principle  upon  which  the  commissioners  were  to 
make  their  valuation.  In  ordinary  cases,  the  mode  of  oomputine 
die  -value  under  the  repealed  act,  was  the  same  as  thatpointed 
out  by  the  above  section.    See  Exp,  Whitehead,  19  Vu.  657. 
And  tee  Exp.  Broeldist,  Budc,  406.    But  where  a  person  in  an 
ill  state  of  health  pundiased  an  anniuty  for  his  own  life  fot 
£8000,  and  afterwards  recovered,  and  then  tiie  grantor  became 
bankrupt,  and  an  actuary  valued  the  annuity  at  £10,000,  the 
Loid  Chancellor  allowed  the  grantee  to  prove  for  this  latter  sum* 
£c  p,  TkUtleteeod,  1  Rose,  290.    Bat  tms  cannot  now  be  done ; 
Ex  p.  FiOur,  2  Glyn  ^  /.  102 ;  nor  is  the  state  of  the  money 
maiket  a  circumstance  to  be  considered,  in  estimating  the  value 
of  an  lumuity.  Ex  p,  Webb,  2  Glyn  ^  J.  29.   Where  the  bank- 
rupt being  iodebted  to  a  testator  in  £1200,  the  latter  by  his  will 
foigave  hun  £1000  of  it,  upon  condition  that  he  paid  an  an- 
nuity of  £60  to  his  sister  during  her  life,  and  after  her  death 
£200  to  his  executrix ;  but  that  if  he  made  default  in  the  pay- 
ment thereof,  die  executrix  was  to  call  in  the  whole  £1200  : 
default  being  made  before  the  bankruptcy,  the  Lord  Chancel- 
ksr,  upon  petition,  allowed  the  executrix  to  prove  for  the  £1200. 
£r  p.  EngUtk,  2  Bro,  610. 

As  to  annuities  charged  upon  land,  or  rent  charges,  they  shall 
be  treated  of  in  another  part  of  this  section,  when  we  come  to 
consider  "  Fhwfe  by  creditors  holding  securities." 

Cew^ngemt  di^bu^  Formeriy,  debts  pavable  upon  a  contin- 
gency which  did  not  happen  before  the  issuing  of  the  commission, 
wero  not  proveable.  2  P.  Wm*.  395.  1  Atk,  114.  2  Sir,  867. 
2  L.  Raym.  1546.  3  Wiit,  270.  3  T.  JR.  435.  Thus,  if  a 
person  lent  stock  to  a  trader,  without  naming  any  time  at  which 
the  stock  was  to  be  replaced,  Uttenon  v.  Vernon,  3  T.  H.  539, 
4  Id.  570.  Ex  p.  Day,  7  Ves.  301.  Ex  p.  Alcoek,  I  Jtote,  323, 
1  V,SfB,  176,  or  took  a  bond  to  replace  stock  at  a  certain 
time.  Ex  p.  King,  8  Vet,  834,  if  no  demand  were  made  of  the 
trader,  or  the  time  specified  in  the  condition  of  the  bond  had 
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not  elapsed,  before  the  issuing  of  a  commission  of  bankrupt 
against  the  trader  or  obligor,  the  lender  of  the  stock  could  not 
prove  upon  his  estate.  See  ante,  p.  69,  70.  So,  upon  a  bond 
conditioned  to  pay  money  to  the  executors  of  the  obligee,  and 
interest  in  the  mean  time  on  certain  days,  or  within  twenty-one 
days  after  demand,  and  no  demand  of  interest  made  before  the 
fuing  out  of  a  commission  against  the  obligor,  the  obligee  could 
not  prove.  Winter  v.  Mouselei/f  2  B  8^  A,  802.  So  upon  a  co- 
venant to  pay  money  on  demand  or  request,  and  no  demand  or 
request  made  before  the  issuing  of  the  commission  against  the 
covenantor,  the  covenantee  could  not  prove.  Ex  p*  Campbell, 
16  Ves,  248.  Sx  p.  Mare,  8  Vet.  335.  So,  where  a  debtor 
gave  to  his  creditor  a  warrant  of  attorney  to  confess  judgment 
presently,  with  a  defeazance  Upon  payment  of  a  certain  sum 
upon  a  contingency,  and  the  contingency  did  not  happen 
before  the  issuing  of  a  commission  against  the  debtor,  it  was 
holden  that  the  creditor  could  not  prove.  Staines  v.  PUmk, 
8  r.  R,  386.  So,  if  a  man  guaranteed  the  payment  of  the 
debt  of  another,  either  on  a  day  certain  which  had  not  elapsed, 
Alsop  v.  Price,  1  Doug.  160.  Hoffman  v.  Foudrinier,  5  M.  £f  S. 
21.  Exp.  M*Millan,„Buck,  287.  Ex  p.  Adney,  Cknvp.  460,  or 
upon  demand  or  notice,  and  no  demand  made  or  notice  g^ven> 
Exp.  Minet,  14  Ves.  189.  Exp.  Gardom,  15  Ves.  286.  And 
see  Ex  p.  Reed,  Buckt  ^39,  before  a  commission  of  bankrupt 
issued  against  the  guarantee,  the  creditor  could  not  prove  for 
tiie  amount  upon  his  estate.  And  the  same  of  a  surety  in  other 
cases.  See  Alsop  v.  Price,  1  Doug.  160.  Ex  p.  Gardom,  15 
Ves.  286.  Ex  p.  McMillan,  Buck,  287.  As,  for  instance,  against 
a  surety  to  a  bastardy  bond,  the  overseers  could  prove  only  the 
expenses  they  had  incurred,  to  the  time  of  the  suing  out  of  the 
commission  ;  Overseers  of  St,  Martin  v.  Warren,  1 JB.  ^  il.  491* 
And  see  Miller  v.  Whittenbury,  1  Camp,  428  ;  .against  bail  to  an 
action,  where  the  commission  was  sued  out  before  judgment  in 
the  original  action,  Hockley  v.  Merry,  2  Sir.  1043,  or,  more 
correctly  speaking,  before  the  bail  were  fixed,  Goddard  v.  Van^ 
derheydon,  3  Wils.  262,  the  plaintiff  could  not  prove ;  or  against 
bail  to  the  sheriff,  where  the  commission  was  issued  against 
them  before  the  quarto  die  post  of  the  return  of  the  writ,  in  ac- 
tions by  original,  Coulson  v.  Hammon,  4  D.  S^  R.  160,  2  B.  ^  C. 
626.  See  Campbell  v.  Jameson,  1  Bing.  320,  or  before  the  return, 
day  of  the  writ,  in  actions  by  bill  the  plaintiff  could  not  prove. 
See  Cockerill  v.  Owston,  1  Bur,  436.  Bouteflour  v,  Coates, 
Coutp.  25. 

But  now,  by  stat  6  Geo.  4.  c.  16.  §  56,  if  any  bankrjipt 
shall,  before  the  issuing  of  the  commission,  have  contracted  any 
debt  payable  upon  a  contingency  which  shall  not  have  happened 
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before  the  issuing  of  such  commission,  the  person  with  whom 
soch  debt  has  been  contracted  may,  if  he  think  fit,  apply  to  the 
commissioners  to  set  a  value  upon  such  debt,  and  the  conmiis- 
sioners  are  hereby  required  to  ascertain  the  value  thereof,  and 
to  admit  such  person  to  prove  the  amount  so  ascertained,  and  to 
receive  dividends  thereon :  or  if  such  value  shall  not  be  so  as- 
certained before  the  contingency  shall  have  happened,  then  such 
person  may,  after  such  contingency  shall  have  happened,  prove 
m  respect  of  such  debt,  and  receive  dividends  with  the  other 
creditors,  not  disturbing  any  former  dividends ;  provided  sudi 
person  had  not,  when  such  debt  was  contracted,  notice  of  any 
act  of  bankruptcy  by  such  bankrupt  committed. 

Debts,  however,  which  are  merely  defeasible  upon  a  contin- 
gency, are  proveable.    Stainet  v.  Planck,  8  7.  B.  389. 

Where  there  are  mutual  debts."]  By  stat.  6  Geo.  4.  c*  16.  §  50, 
where  there  has  been  mutual  credit  given  by  the  bankrupt  and 
any  other  person,  or  where  there  are  mutual  debts  between  the 
bankrupt  and  any  other  person,  the  commissioners  shall  state 
the  account  between  them,  and  one  debt  or  demand  may  be  set 
against  another,  notwithstanding  any  prior  act  of  bankruptcy 
committed  by  such  bankrupt  before  the  credit  given  to  or  the 
^ebt  contracted  by  him ;  and  what  shall  appear  tlue  on  either 
side  on  the  balance  of  such  account,  and  no  more,  shall  be 
claimed  and  paid  on  either  side  respectively ;  and  eveiy  debt  or 
demand  hereby  made  proveable  against  the  estate  of  the  bank- 
rapt,  may  also  be  set  off  in  manner  aforesaid  against  such  estate : 
provided  the  person  claiming  the  benefit  of  such  set-off  had  not 
when  such  credit  was  given,  notice  of  an  act  of  bankruptcy  by 
such  bankrupt  committed. 

Formerly,  if  a  creditor  of  the  bankrupt  were  also  indebted  to 
the  bankrupt,  the  assignees  might  sue  hun  for  and  recover  the 
amount  of  the  latter  debt,  and  he  might  prove  upon  the  bank- 
rupt's  estate  for  the  amount  of  the  debt  due  to  him.  This  was 
extremely  disadvantageous  to  creditors,  where  there  happened 
to  be  mutual  dealings  between  them  and  the  bankrupt ;  they 
would  have  to  pay  the  whole  of  the  debts  due  by  them,  and  re* 
ceive  probably  but  a  fractional  part  of  the  debts  due  to  them. 
But  this  was  remedied  by  stat  5  Geo.  2.  c.  30.  §  28.  and  46 
Geo.  3.  c.  135.  §  3.  (both  now  repealed,)  which  were  sinnlar 
to  the  above  section,  and  which  made  the  balance  of  the  ac- 
counts between  the  parties,  the  debt  in  law,  to  be  proved  by  the 
creditor,  or  recovered  by  the  assignees. 

Mutual  debts,  of  course,  consist  of  a  debt  due  from  the  bank- 
rupt to  the  creditor,  and  a  debt  due  by  the  creditor  to  the  bank- 
rupt's estate.    We  shall  treat  of  these  separately.    The  debt 
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due  from  the  baakrapt  to  the  creditor  must  be  such  as  tnight  be 
proved  under  the  commission ;  (sm  6  Gto,  4.  c.  16.  §  50.  swpra ;) 
otherwise  it  cannot  be  setoff.  But  where  the  holder  of  a  pro- 
missoiy  note  of  a  bankrupt,  after  the  issuing  of  the  commission, 
indorsed  it  over  to  a  person  who  vtras  a  debtor  to  the  bankrupt's 
estate,  in  order  that  he  might  set  it  off,  in  his  settlement  with 
the  assignees,  it  was  holden  that  he  conld  not  set  it  off,  although 
he  might  have  proved  for  the  amount.  Marik  v.  Chami)en,  2  Str. 
1234.  Ani  me  Diekton  v.  Bvant,  6  T.  R.  57.  And  even  where 
such  a  tAnsfer  of  a  note  of  a  bankrupt  took  place  before  the 
issuing  of  the  commission,  but  after  both  indorser  and  indorsee 
were  apprised  of  his  insolvency,  it  was  holden  that  the  indorsee 
could  not  set  it  off.  Ex  p.  Stone,  1  Glyn  3f  J.  191.  So,  where 
a  countiy  banker  became  bankrupt,  and  a  debtor  to  hb  estate, 
after  the  issuing  of  the  commission,  purchased  a  quantity  of  his 
bank  notes  at  &  rate  of  10s.  in  the  pound,  it  was  holden  that 
he  could  not  set  them  off  in  his  settlement  with  the  assignees. 
Hcdion  ^  al*  t.  Young,  MS»  £.1814.  These,  it  must  be  ob- 
served, are  decisions  upon  the  repealed  statutes ;  but  I  have  no 
doubt  the  point  would  be  decided  in  the  same  way  upon  the 
present  statute,  ujpon  the  ground  that  such  a  set  off  would  be  a 
fraud  upon  the  bat^rupt  laws.  On  the  other  hand,  where  a 
debtor  to  ««4;«ukiauL*B  «siaie  bas  a  fair  subject  of  set  off,  the 
assignees  snail  not  deprive  him  of  it.  Therefore,  where  A  couii* 
tfy  banker  became  bankrupt,  and  at  the  time  of  his  bankruptcy 
he  and  another  country  banker  in  the  same  town  held  notes  and 
other  securities  of  each  other  to  nearly  the  same  amount ;  imme- 
diately after  the  private  meeting,  after  the  banker  was  declared 
bankrupt,  and  a  provisional  assignee  was  appointed,  the  provi. 
sional  assignee  presented  the  notes  of  the  other  banker  for  pay- 
ment, partly  at  the  bank  in  the  country  and  partly  at  the  house 
of  his  agent  in  London,  and  was  paid :  it  was  holden  that  the 
banker  whose  notes  were  so  paid,  might  recover  the  amount  in 
an  action  for  money  had  and  received  against  the  provisional 
assignee.  Edmead*  v.  Newman,  2  D.  ^  B.  568 ;  1  B.  ^  C.  418, 
aftd  tee  Exp*  Baweon,  Jac,  274.  And  where  the  bankrupt  agreed 
to  set  off  a  debt  owing  to  him  against  a  debt  he  owed  to  the  debtor's 
brother,  and  had  set  off  the  debt  in  his  books,  it  was  held  to  bar 
the  assignees'  claunto  the  debt  Cuxonv.  Ckadley,  1  Car.S^P.  174. 
As  to  the  debt  due  by  the  creditor  to  the  bankrupt's  estate,  it 
must  be  due  (whether  payable  or  not  is  immaterial)  before  the 
act  of  bankruptcy  on  which  the  commission  is  founded.  Where 
e  banker  had  accepted  bills  for  a  trader,  and  the  trader,  after  he 
committed  an  act  of  bankruptcy,  but  before  a  conmiission  sued 
out,  lodged  money  in  his  hands  for  the  payment  of  them,  it  was 
holden  that  the  assignees  might  recover  this  money  from  the 
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banker,  and  that  the  banker  could  not  set  it  off,  ahhough  he  had 
paid  the  bills ;  for  the  money  so  paid  in  by  the  bankrupt,  was 
in  law  the  money  of  the  assignees.  Tcmplin  v.  Diggins,  2  Camp, 
212.     And  see  Ridout  v.  Brough,  Cowp.  133.    So,  if  a  banker 
receives  and  pays  money  on  account  of  a  bankrupt,  after  notice 
of  his  bankruptcy,  he  cannot  set  off  the  payments  against  the 
receipts,  as  against  the  assignees.     Vernon  v.  Hankey,  2  T.  12. 
113,  3  Bro.  313.    And  see  Raphael  v.  Birdwood,  6  Price,  604. 
So,  if  the  bankrupt  have  obtained  an  order  in  Chancery  for  costs 
against  the  creditor,  but  they  are  not  taxed  before  Uie  act  of 
bankruptcy,  they  cannot  be  set  off;  for  they  are  not  a  debt  until 
taxed.   Ex  p.  Rhodes,  15  Ves.  539.    If  the  holder  of  an  accept- 
ance of  a  trader  buy  goods  of  him  before  his  bankruptcy,  he 
may  set  off  the  acceptance  against  the  debt ;  Hankey  v.  Smith, 
3  T.  B.  507  ;  but  if  he  had  bought  the  goods  after  the  act  of 
bankruptcy,  he  could  not    Where  a  person  sold  goods  to  a 
trader  to  Uie  amount  of  £430,  at  six  months'  credit,  and  after- 
wards sold  him  another  parcel  to  the  amount  of  £230  at  the 
same  credit;  at  the  expiration  of  the  credit  for  the  first  parcel, 
the  trader  gave  him  bills  upon  other  persons  for  £600,  and  he 
gave  the  trader  an  undertaking  to  repay  him  the  balance,  £170, 
upon  the  bills  being  paid :  the  bills  were  paid,  and  the  trader 
had  become  bankrupt,  before  the  credit  for  the  second  parcel 
expired :  yet  it  was  holden  that  the  vendor  of  the  goods  could 
set  off  this  £170  against  the  amount  of  the  second  parcel. 
Atkinson  v.  Elliott,  7  T.  R,  378.    So,  where  a  creditor  seizes 
the  goods  of  his  debtor  under  an  execution,  to  the  amount  of 
part  of  his  debt,  before  an  act  of  bankruptcy,  the  Lord  Chan- 
cellor will  allow  him  to  prove  for  the  residue,  even  although  the 
validity  of  his  execution  be  disputed  by  the  assignees,  and  in  a 
course  of  litigation.   Ex  p,  HopUy,  2  J.  Sf  W.  220,  1  Glyn  ^  J, 
63.    SeelJ,8^W,  423,  cont.    So,  if  a  trader,  before  an  act 
of  bankruptcy,  send  goods  to  a  factor  for  sale,  and  draw  bills 
upon  him  on  account  of  them,  the  factor  may  set  off  the  amount 
of  the  bills,  when  paid,  against  the  proceeds  of  the  goods,  when 
sold  by  him.     Vide  post,  sect,  9.    So,  if  a  trader,  before  an  act 
of  bankruptcy,  give  a  security  to  his  creditor  for  his  debt,  and 
that  security  become  available  either  before  or  after  bankruptcy, 
the  creditor  may  set  off  the  amount  derived  from  the  security, 
against  the  debt  due  to  him.  Vide  infra.  And  see  Olive  y.  Smith, 
5  Taunt.  56.  Where  A.  shipped  goods  to  the  amount  of  £2,000, 
on  the  joint  account  of  himself,  B.  and  C,  but  paid  for  them 
himself,  and  B.  and  C.  were  to  pay  him  interest  for  their  pro- 
portions, until  the  adventure  should  be  terminated ;  C.  was  also 
indebted  to  A.  in  another  sum  of  money ;  C.  became  bankrupt, 
and  afterwards  the  proceeds  of  the  adventure,  £5,000,  were 
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transmitted  to  A.:  it  was  holden  that  A.  might  seto£F  C.'s  share 
of  the  profits  against  the  debt  which  was  owing  to  him  by  C. 
French  v.  Frene,  Cook,  565.  But  when  a  bill  of  exchange,  for 
instance,  is  lodged  with  a  person  by  a  trader,  for  a  specific  pur- 
pose, as  to  get  it  discounted  or  the  like,  and  the  trader  becomes 
bankrupt,  the  par^  with  whom  it  was  lodged  cannot  claim  to 
set  it  off  against  any  debt  the  bankrupt  may  owe  him  ;  or  if  he 
have  advanced  any  money  upon  it,  the  assignees,  upon  tender- 
ing to  him  that  sum,  may  recover  the  amount  of  the  bill  in  an 
action  of  trover.  Key  v.  Flint ,  1  Moor,  451,  8  Taunt,  21.  Exp, 
Flint,  Swanst,  30. 

Where  part  of  the  account  between  two  mercantile  houses 
which  became  bankrupt  consists  of  bills  proveable  against  both 
estates,  there  can  be  no  proof  in  respect  of  the  bills  as  between 
the  two  houses,  unless  there  is  a  surplus  after  satisfying  the 
holders  of  the  bills.  Ex  p,  Rawson,  Jac.  274. 

If  the  bankrupt  be  indebted  to  a  creditor  in  two  sums,  for 
one  of  which  the  creditor  may  prove,  for  the  other  not ;  and  the 
creditor  be  indebted  to  the  bankrupt  in  a  sum  for  business  done 
or  the  like,  the  creditor  may  set  off  this  latter  sum  against  the 
debt  he  cannot  prove,  and  may  prove  for  the  other  debt.  £z  p. 
Boyl,  Cook,  571. 

Debts,  to  be  set  off,  however,  must  both  be  due  in  the  same 
right :  you  cannot  set  off  a  debt  to  an  executor  against  a  debt 
due  from  him  in  his  own  right ;  Bish^yp  v.  Church,  3  Atk,  691 ; 
nor  can  even  a  debt  due  to  a  wife  dum  sola,  be  set  off  against  a 
debt  due  from  her  husband.  Ex  p.  Blagden,  2  Rose,  249, 19  Ves, 
465.  And  the  costs  of  judgment,  as  in  case  of  nonsuit  entered 
up  against  the  plaintiff  after  he  has  become  bankrupt,  cannot  be 
set  off  against  the  costs  of  an  action  by  the  bankrupt's  assignees 
against  the  defendant  in  the  former  action.  West  v.  Pryce,  2 
Bing,  455.  Where  a  regimental  agent  had  received  monies 
from  the  paymaster-general  of  the  forces  under  the  authority  of 
a  warrant  of  attorney  from  the  colonel,  and  then  became  bankrupt, 
it  was  held  that  the  colonel  might  set  off  such  monies  against  a  de- 
mand of  the  assignees  for  goods  sold  and  delivered  by  the  agent 
for  the  use  of  the  regiment.  Knowles  v.  Maitland,  6  Dow,  tSp  22. 31 2, 
and*  a  debt  to  a  surviving  partner  may  be  set  off  against  a  debt 
due  from  him  in  his  own  right.  French  v.  Andrade,  6  T.  JR.  582. 
Slipper  V.  Stidstone,  5  T,  R,  493.  Where  a  legacy  was  left  to 
the  wife  of  a  bankrupt  by  a  person  to  whom  he  was  largely  in- 
debted, and  the  wife  died  after  the  bankruptcy,  it  was  holden 
that  the  executors  might  i-etain  the  legacy  in  part  liquidation  of 
the  debt ;  Ranking  v.  Barnard,  5  Mad,  32  ;  and  in  a  similar 
case,  but  where  the  wife  was  still  alive,  the  Vice  Chancellor  or- 
dered one  moiety  of  the  legacy  to  be  set  off,  and  the  other  to  be 
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settled  on  the  wife  for  life,  with  remainder  to  the  issue  of  the 
marriage.  Exp,  O'FerraU,  1  GlynS^J,  347. 

We  have  hitherto  heen  considering  the  set-off  given  by  stat. 
6  Geo.  4.  c.  16.  §  50,  which  makes  the  balance  the  debt  in  law, 
to  be  proved  by  the  creditor,  or  recovered  by  the  assignee :  in 
which  case,  it  is  not  necessary,  in  an  action  by  the  assignees,  to 
plead  or  give  notice  of  the  set-off,  although  it  is  usual  to  do  so. 
Bat,  besides  this,  it  has  been  hold^n,  that  in  an  action  of  as- 
sumpsit or  debt  by  the  assignees  of  a  bankrupt,  the  defendant 
may  set  off  a  debt  dne  to  him  by  the  bankrupt,  in  the  ordinary 
way,  under  stat.  2  Geo.  2.  c.  22.  $  13  ;  Ridout  v.  Brough,  Cawp, 
135.  See  Graham  v.  Russell,  2  Marsh.  661,  5  M.  ^  5.  498  ;  ia 
which  case  the  defendant  must  plead  or  give  notice  of  the  set  off. 

In  all  cases  where  the  assignees  of  a  bankrupt  have  a  cause  of 
action  against  a  person  who  is  not  in  fairness  entitled  to  a  set- 
off, if  they  have  the  option  of  suing  either  by  action  ex  contractu, 
as  assumpsit,  debt,  &c.,  or  by  action  ex  delicto,  as  trover,  case. 
Sec.  they  should  adopt  the  latter ;  for  in  actinos  ex  delicto  the 
defendant  cannot  set  off  any  debt  due  to  him  by  the  bankrupt. 
See  WiUdns  v.  Carmichael,  1  Doug,  101.  Key  v.  Flint,  8  Taunt, 
21.  Raphael  v.  Birdwood,  5  Price,  604.  Where  a  bankrupt,  Oft 
the  eve  of  his  bankruptcy,  sold  and  delivered  goods  to  one  of 
his  creditors,  for  the  purpose  of  giving  him  a  fraudulent  prefer- 
ence, and  the  assignees  afterwards  brought  an  action  of  assumpsit 
against  him,  to  recover  the  amount  of  &e  goods :  it  was  holden 
that  although  the  assignee  might  have  disafiirmed  the  contract 
of  the  bankrupt,  and  have  recovered  the  value  of  the  gooda  in 
trover,  in  which  case  there  could  have  been  no  set-off;  yet,  as 
they  had  sued  in  assumpsit,  and  thereby  affirtned  the  contract, 
the  creditor  was  entitled  to  set  off  his  debt.  Smith  v.  Hodsoni 
4  r.  A.  2 1 1 .  But  where  the  holder  of  an  acceptance  of  a  trader, 
who  was  known  to  be  in  bad  circumstances,  agreed  with  the 
defendant,  as  a  mode  of  covering  the  amount  of  it,  that  it  should 
be  indorsed  to  him,  and  that  he  should  purchase  goods  of  the 
trader  to  the  same  amount ;  which  was  accordingly  done,  with- 
out communicating  to  the  trader  that  the  defendant  was  then  the 
holder  of  his  acceptaoce :  the  titider  haviug  become  bankrupt, 
and  an  action  of  assumpsit  being  brought  by  his  assignees  for 
the  amount  of  the  goods,  it  was  holden  that  the  defendant  could 
not  set  off  the  amount  of  the  bankrupt's  acceptance,  for  he  did 
not  hold  it  in  his  own  right,  but  in  effect  for  the  person  who  had 
indorsed  it  to  him.     Fairv,  M'lver,  16  East,  130. 

Care  should  be  taken  by  creditors  to  avail  themselves  of  a  set- 
off, wherever  they  may  legally  do  so.  But  if,  by  mistake,  a  ere. 
ditor  pay  the  assignees  the  whole  amount  of  his  debt  to  the  bank- 
nipt,  without  deducting  his  set-off,  he  may  afterwards  recover  it 
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from  the  asBignees,  as  money  had  and  received  to  his  use.  Bxu 
v.X>i<:^on,  ir.jR.  285« 

Proof  by  tureties,']  Focmerly  a  debt,  for  which  a  pecson  was 
liable  merely  as  surety,  and  which  was  not  paid<or  satisfied  by 
him  until  after  the  baiikruptcy  of  the  principal,  could  noti  be 
proved  by  him,  and  was  consequently  .not  barred  by  the  certifi- 
cate. See  2  W.  BL  840.  3  WUs,  13.  528v  1  Doug.  i6&.  1  T«.fi. 
599.  and  see  2  T.  R,  100.  640.  7  T.  R.  97.  364.  This  wdft  in 
a  great  measure  remedied  by  one  of  the  repealed  statutes  (49 
Geo.  3.  c.  121.  $  8),  which,  howevec,*  did  not  include  the  case  of 
bail.  4B.SiA.  493.  6  Taunt,  329,  2  Marsh.  192.  But  nAw, 
by  Stat.  6  Geo.  4.  c.  16.  $  52,  any  person  who  at  the  issuii^the 
commission  shall  be  surety  or  liable  for  any  debt  of  &e  banlLrtpt, 
or  bail  for  the  bankrupt,  either  to  the  sheriff  or  to. the  action)«>if 
he  shall  have  paid  the  debt,  or  any  part  thereof  in.  di8chaige(Of 
the  whole  debt  (although  he  may  have  paid  the  same  after  the 
commission  issued),  if  the  creditor  shall  have  proved  his  4^ 
under  the  commission,  shall  be  entitled  to  stand  in  the  pla^e  of 
such  creditor  as  to  the  dividends  a^ad  all  other  rights  under  the 
said  commission  which  such  creditor  possessed  or  would  Ji>e. enti- 
tled to  in  respect  of  sucl^  proof;  or  if  the  creditor  shall  not  hay« 
proved  under  the  commission,  such  surety  or  person  liable,  ^ir 
bail,  shall  be  entitled  to  prove,  his  demand  in  respect  of  sui^ 
payment  as  a  debt  under  the  commission,  not  disturbing  itjb# 
former  dividends,  and  may  receive  dividends  with  the  other,  9j^<» 
ditors,  although  he  may  have  become  surety  liable  or  bail.a^ 
aforesaid,  after  an  act, of  bankruptc^y  committed  by  suc)i  b;^^ 
rupt,  provided  that  such  person  had  not,  when  he  became,  sk^ 
surety  or  bail,  or  so  liable  as  aforesaid,  notice  of  any  actofbai^^ 
ruptcy  by  such  bankrupt  committed.  ,.^  f. 

And  it  seems  he  may  also  prove  the  costs  and  expenses  he  bas 
been  put  to  in  consequence  of  his  being  obliged  to  pay  the  debt  -; 
see  Exp,  Marshall,  lAtk.26l ;  at  least,  the  certificate  is  a  \\^ 
to  any  action  for  them  by  the  surety.  Van  Sandau  v.  Coa^sbi^, 
SB.  if  J.  13.  f  .. 

Every  person  who  has  made  himself  legally  liaJt>le,fo7  ^'£9^/: 
ment  of  such  a  debt,  is  a  surety  within  the  meaning  .of  thj^  aqu 
If  a  man  accept,  or  draw,  or  even  indorse  a  bill  of  exchange,))^ 
promissory  note,  for  the  accommodation  of  a  trader,  whp  .becooQ^ 
bankrupt  before  payment,  he  is  a  surety  within  Uie  meaning  .fij' 
the  act.  Ex  p.  Yonge,  2  Rose,  40,  3  T.  ^  B.  31.  Ex  p,  U^ 
1  Rose,  4.  Stedman  v.  Martinnant,  13  East,  427.  and  see  EatjB^ 
Read,  1  Glyn  ^  J.  224.  Van  Sandau  v.  Corsbie,  3  B.jSfAf  ^, 
Exp.  Lohbon,  17  Ves.  334.  So  a  man  who  join^  a,.trader  in,^ 
bond  to  the  crown,  as  surety  for  the  trader's  duly  a<qqo.UQtif^ 
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lc€.  as  mibdUtributor  of  stamps,  is  a  surety  within  the  meaning 
of  the  acL  Westeott  v.  Hedges,  5  jB.  ^  ^.  12.  See  Brookes  v. 
Llejfd,  1  r.  K.  1 7«  Even  where  a  person,  who  retired  from  a 
partnership,  upon  an  undertaking  of  bis  partner  to  pay  the  out- 
standing debts,  was  afterwards,  upon  the  partner's  becoming 
bankrupt,  obliged  to  pay  some  of  the  partnership  debts,  it  was 
boldeu  that  he  was  a  surety  within  the  meaning  of  the  act.  Wood 
V.  Dodgsons  2  M,  S^  S.  195,  2  Rose,  47.  and  see  Parker  v.  Rams- 
hettam,  5  D.BfR.  138. 

But,  to  bring  a  case  within  the  meaning  of  this  section  of  the 
act,  the  debt  for  which  the  party  is  surety,  must  be  a  subsisting 
debt*  at  the  time  of  the  issuing  the  commission.  For  instance, 
if  a  Bian  be  surety  for  the  payment  of  a  trader*8  rent,  and  no 
rant  be  due  at  the  time  of  suing  out  a  commission  of  bankrupt, 
agaiMt  the  trader,  there  the  surety,  although  he  pay  rent  after- 
Wftrda  accruing,  shall  not  prove  the  amount  upon  the  bankrupt's 
estete.  M^Dougal  v.  Patton,  2  Moor,  644,  8  Taunt.  584.  Set 
Ex  p  Minet,  14  Ves.  189. 

The  surety  must  pay  or  satisfy  the  debt,  before  he  can  prove 
for  it  upon  the  bankrupt's  estate.    Ex  p.  Fmdon,  Cook,  170.  £j 
p.  Brown.  Id.     Young  v,  Taylar,  8  Taunt.  315,  2  Moor,  326. 
See  Teusaamt  v.  Martinnant,  2  T.  R,  100,  semb.  cont.  and  see 
Martin  v.  Breeknell,  2  M.  ^  5.  39.  Where,  after  the  bankruptcy 
and  certificate  of  the  principal,  the  surety  joined  him  in  a  new 
bond  to  die  representative  of  the  creditor,  and  the  old  bond  was 
delivered  up  to  the  surety :  this  was  holden  not  to  be  a  pay* 
nsent  by  the  surety,  within  the  meaning  of  the  act.     Ex  p. 
Serjeant  Sf  al.    I  Glyn  ^  J.  183.   2  Glyn  S^  J.  23.    It  is  said 
that  if  the  surety  be  taken  in  execution  for  the  debt,  it  is  such 
a  satisfaction  of  it  as  to  enable  him  to  prove  it ;  Taylor  v.  MUU, 
CeiDp.  525.     Crookshank  v.  Thompson,  2  Str.  1160.  3  Wilts.  16. 
CkiUon  V.  Whijfin,  3  Wits.  13;  but  this  is  at  least  doubtful. 
And  he  must  have  paid  either  the  whole  debt,  or  a  part  thereof 
in  discharge  of  the  whole.    When  a  surety  paid  a  part  of  the 
debt,  and  the  creditor  gave  him  an  indemnity  from  personal 
Uabitity  as  to  the  remainder,  this  was  holden  not  to  be  a  payment 
of  part  in  discharge  of  the  whole  debt,  within  the  meaning  of 
the  statute,  and  consequently  that  the  certificate  of  the  debtor 
was  no  bar  to  an  action  by  the  surety  for  the  sum  thus  paid  by 
him.  SoHtten  v.  Soutten,  1  1>.  ^  R.  521,  b  B,  ^  A.  852.    But 
where  a  surety,  who  had  joined  in  a  bond  in  a  penalty,  con- 
ditioned for  the  payment  of  sums  to  be  advanced  generally,  paid 
the  amount  of  the  penalty,  this  was  holden  to  be  a  payment  of 
the  whole  debt,  although  the  obligee  had  in  fact  advanced  to 
the  bankrupt,  and  proved  upon  his  estate,  for  a  larger  sum.    £x 
p.  RuMh/orth,  10  Ves.  409. 


Mkom  HutmnA^f  ham  pftid  the  ^tbt,!  or  part  of>it>ia'dicelHurg« 
oV  ihoJirfiolB,ii6  fuayproye  the  «ini  h»  iMSitku  paid  *s  wiem 
upon  the  estate,  if  the  originiil  cDBdHov-haiw  wat^  aJtea^<piWfed;i 
iftlto.credHor  have  piove<l,4iieo<tli»attraty.«lMil(  itmi  iw'ibe 
p|wet***f  the  oeditov  as  tei  dividsndsy' and.  !<*«  ail  other  rights'* 
(9«cfayas<the  ehoieo -of  asHgneea,  sigiiiogi  the'CaMifiaHtOy<&e.  ««r 
S^?p;G»x^'€l,  1  Giyitii  X  330);.  to  •wkich'tbe  creditor  was  ant- 
tidadv  Sea  Es:p.  Bretk,  2  Mau^  384.  Paky^  y,  FMd^  lft>  Vn: 
4QS.  'Ea  p,  Matthews,  6  Ves*  286»  Ify  bow6i^er^<  tbo' creditor^ 
witt  not  piD«c,  the  suiety^  it  sboilld»  seem,'  may  compel'  htm  to^ 
dtf  aot^  -tti  Beardmere  r.  Crtt<^(fnd«%  Coo^v  ^^»  onet  iM  l^.Fa». 
4^4;iiDr  otfaerwiso  ho  would  losetho  booafit  of  tbedivi- 
dvndB/if  he  were  aoft  able  to  pay'  the  ddM<beibm  thay  w«i«  de-* 
clinid.  '  '  ..        f 

The^  repealed  aati  49  Geoy  3».  e.  I2i.  ^  8,  which  was  nearly-' 
the  Sana  aathe  above  aectioii  of  theaewstatate,  wasiMildeninoC 
to  extMid  to  a  amraty  for  the  payment  of  an  annuity,  except  bm 
far  a»jrelat8d  to  the  acrears  due  at  the>daie  of  theeonnaiBaion  ; 
FlMogan  vi  Wmtlvmn  3  £.  ^  Jw  186^  1  Bmg,  413.  Wiith  v. 
W£i9^  4  M,  S^  ^&4  333<;  the  auie^  couidnot pmvo«pOBith^ 
estate  the  v^ua  ofl  thesOduiuity,  although  he  had  paid:  it  to  th» 
gfantet ;-  id. ;  nor  would  ai  court  of  equity  raliere  the  graniar, 
eirea  after  his  cevtifioate»  from  the  claim  of  his  surety.  F^oah* 
gafvv*  Watkins,  I  Glyn.^  J.  109.  But  now,  by  s«atL  6.'G«(f^ 
4.  c.  >16.  §  55,  it  shall  sot  be  lawful  for  any  persoik  entidat^ito 
any  annuity  granted  brfiany  baakmpt,  to  sue  any  person  Who^ 
may  he  collateral  surety  for the'paymeat  of  sudi  annuity,  until 
such  annuitant  shall  hare  proved  under  the  commission-  against 
such  bankrupt  for  the  value  of  such  annui^,  and  lor  the  pa^ 
ment  IQu.  arrears]  thereof;  and  if  such  surety  after  such  proof 
pay  the  amount  proved  as  aforesaid,  he  shail  be  thereby  dis« 
charged  from  all  claims  in  respect  of  such  annuity ;  and  if  su»b 
surety  shall  not  (before  any  pa3rment  of  the  said  annuity  Bub4 
sequent  to  the  bankruptcy  shall  have  become  due)  ]Miy  the  sune- 
so  proved  as- aforesaid,  he  may  be  said  Ith,  Qu.  sued]  for'tiidi 
accruing  payments  of  such  annuity^  until  such  annuitant  shriir 
have  been  paid  or  satisfied  the  amount  so  proved,  with  interest) 
thereon  at  tiie  rate  of  four  per  cent,  per  anmim,  from  the  tilne 
of  notice  of  such  proof,  and  of  the  amount  thereof  being  given 
to  such  surety ;  and  after  such  payment  or  sattsfisction,  Mete 
surety  shall  stand  in  the  place  of  such  annuitant  in  respect  of 
such  proof  as  aforesaid,  to  the  amount  so  paid  as  aforesaid  <  Wf 
s«ch  surety;  and  the  certificate  of  the  bankrupt  shall 'he.  erf- 
discharge  to  him  froaa  all  cUdros  of  such  annuititdt,  osqdf 
such  sotety»  in  xespect  <of -such-  annuuty ;  provided  ^thatiaueU 
surety  shall  be  entitled  to  credit  in  acoountsritb  shk^wimiitaiii 
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far  «ny  drndeads  noeiTod  l^tjFtach  mmnUent  «idef  th# 
■rinioB,  ImCm  sodi  nmty  shall  kave  fully  paid  or  naliiiBdl 
Urn  ankDuat  m  psavedi  as  afmesaid. 
.  J^ffw/'  fty  CMditsr*  hoidmg  iSsntriciM.}  By  stat.  6  Gaa.  4.  e. 
16«  ^  108.  ao  creditor  hanng  sccmiity  for  his  dabft,  or  hftriay 
made  any  attachasent  in  London  or  avy  other  place»  by  inttm 
of  any  castoM  there  used,  of  the  goads  and  chattels  of  th« 
bankrupt,  diall  receive  upon  any  such  security  or  attachasant 
laaie  than  a  rateable  part  of  such  debt,  except  in  respect  to  any 
execution  or  extent  served  and  levied,  by  seizure  upon,  or  any 
ttoctgage  of  or  liea  upon,  any  part  of  the  property  of  audi  bank- 
rt^t  before  the  bankraptey ;  provided  that  no  creditor,  though* 
fov.  a  valuable  eouaideratioB,  who  shall  sue  out  execution  upon 
any  judgment  obtained  by  defoult,  confession,  or  nil  fneit, 
shikU  avaii  hhnself  of  such  execution  to  the  prejudice  of  other 
fair  creditora,  but  shall  be  paid  rateably  with  such  creditors. 

Tliere  is  some  want  of  certunty  in  this  section,  owing  to  the 
manner  in  which  it  is  constructed.  If  it  mean  that  "  no  ere* 
ditor  having  seourity  for  hisdebt"-^"  of  the  goods  and  chattels 
of  the  bankrupt,"  that  is  to  say,  if  the  woxds  "  of  the  goods 
and  chattels,  of  the  bankrupt,"  be  deemed  the  genitive  case  of 
**  taaxitf*  us  well  aaof  **  attachment,"  it  introduces  no  nevr 
rale  ;  for  thr  practice  was  forraeriy  the  same  as  stated  in  this 
aoatien)  atabough  not  expressly  sanctioned  by  any  specific  en- 
aettent.  But  if  it  mean- that  «  no  creditor  having  security  for 
hii  debt,"  "  shall  reeeive  upon  any  such  security  more  than  a 
ratoidl>le  part  of  such  debt,"  ^with  the  exceptions  mentioned  in 
in. this  section),  then  it  introduces  a  very  material  alteration  in 
the  law  niatiBg  to  proofe  under  a  commission  ;  for  in  such  a 
case,  DO  creditor  having  the  security  of  a  third  person,  or  the 
joint  secarity  of  the  bankrupt  and  a  third  person,  for  his  debt, 
Aall  be  allowed  to  prove,  unless  he  first  give  up  his  security^ 
I  own  I  incline  to  the  former  opinion.  It  may  be  safest,  how- 
ever, on  tins,  as  on  a  former  occasion  (anUf  p.  84.),  to  state 
the  law  as  it  was  before  this  statute,  and  let  the  reader  de- 
tmrntne  for  himself  the  alteration  this  section  has  made  in  &e 
law  in  this  respect. 

.If  the  creditor  held  a  security  from  the  bankrupt  alone,  for 
bis  debt,  be  wenld  not  be  allowed  to  prove  for  his  debt  upon  the 
estate,  unless  he  first  gave  up  the  security  for  the  genefal  bene- 
fit of  the  creditors.  Csalb,  144.  Ex.p*  Bloxham,  6  Vm.  449. 
OQOaj  As-  foT'inatance,  where  a  creditor,  upon  hearing  that  hiif 
detaierJiras  about  to  £ail,  obtained  goods  from  him  to  the  amonnt 
o4pait  of  hiadebt,  and  the  debtor  afterwards  became  bankrupt : 
ta»av«iJMt  «tlewed  to  prove  for  his  debt  or  any  part  of  it,  un- 
hiaihfi  w«nld  consent  to  give  up  the  gooda.     ta  p,  Smkk^  3 
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Bro,  46.  and  tH  £f  p.  fioHtfajf  \  Giyn  ^  J;  272*  .^Aii4r  iX,  flbi^ 
creditor  gave  up  his  security,  and  proved,  he  would- not  aft^i;- 
wards  be  allowed  to  retract  his  proof ;  £r.  p.  Dmmtit  18  Vei^f. 
290';  or  if  he  proved  without  discovering  that  he  had  such. « 
seciirity,  the  Lord  Chancellor  afterwards,  upoi)  petition,  would 
order  the  proof  to  be  expunged.  See  Ex  p.  Homuh,  Bv4k, 
390.  Under  special  circumstances  a  creditor  was  pec* 
mitted  to  prove  his  debt,  and  also  to  proceed  <oa  a  bond  wjuch 
was  pledged  as  a  security  for  the  debt.  Ex  p».SmUh,  2*  O^yn, 
&:J,  105.  ^         .      ./.    , 

-  And  formerly  there  was  no  difference  in  this  jespect  bet^M^ 
securities  upon  real  or  personal  property,  and  aai<eip«i99&al 
security.    But,  by  an  onlevof  Lord  Loughboiough,< 8  M^rc^t 
1794,  it  was  ordered  that,  upon' application  to  the  oommission^^j^s 
by  any  person  claiming  to-be  nortgagee  of  any  pari, pf.tb^ 
bankrupt*s  esttlte  or 'effect^,- the  cdmmissioneni.  sbftU  tftfvguijar. 
whether  such  person  is- ■w'mort^agee^*  and forii»>kat<^SMlor4^(iD» 
and  und^r  what birtnimsliailcesi}' andoif >  the  ocaBkn4$i4ip9(»^,3j^^ 
'6nd'that  such  perko*  id'iEl  lAdrtgageo'of  anyparAe^t^i^aiili; 
rhpt*s  estate  ot*  effects*,  and  do  sufHcienlt)  objectiDHtiapiietir  I9ih4» 
title  to  the  sum  claimed  by  him  under  the  mortgAg^^L^y  f^(si.U 
then  proceed  to  take  an  account  of  ^e  principal^  ifttere^t^.aad 
costs,  due  tipdii'stf^  ^Moi^tgagfe,  and  -of  thewrontlkAi^jw^fits 
receivec!  by  'sued*  itfbrtgage,'iHn  possesiioft ;.  ^nd  thfttd^-f^oil^ 
mi^sidri^  do'thencahkife  ■dte>kieiioe  t&«bet  given  in.  thejJL^QlMJIfM 
Gazette  &M'  in  'stich-tftlrt^  of  the'publid  paperB^as-tlieyisbd^ 
think  iit,  When  ti'iid 'Where! 'the' said  *  mortgaged  ^piiemuipSL'Mfiii  to 
be  sold  bfefeyre  them;  or  byi^uUteaiioiionilat  aooly  otheeplacej  if 
they  shaH  so  think  fit,  and  that  ^uefa  sale 'be  made  «Qoe|idi|ig43f  r;- 
and  that  all  proper  parties  shoUld'j<Hn-in  the  eonvey»iac^  to.  ik^ 
pui'chaser,  as  the  commissioners'  should  diDectw  •  And'  itwiis 
further  ordered  that  the  mohies  arising  from  suieh,8ale,  shQidd 
be  applied,  in  the  first  place,  in  payment  of 'the  expenses^  At- 
tending* such  sale,  and  then  in  payment  and  satisfactioA  oi' 
what  should  be  found  due  to  such  mortgagee,  for  principaJ,  i)v-* 
terest  and  costs,  and  that  the  surplus,  if  any,  be  paid  to  iJbe 
assignees ;  but  in  case  the  monies  arising  from  such  sale  should 
be  found  insufficient  to  pay  what  should  be  found  due  ta  suaIi 
mortgagee,  then  that  such  mortgagee  should  be  admitted  .a  cre- 
ditor under  the  commission  for  the  deficiency,  and  receive  ^yir 
dends  rateably  with  the  rest  of  the  creditors,  but  so  asi  nQt>t)[> 
disturb  any  dividends  already  made.  And  for  the  better  iMj^^g 
of  such  enquiry,  and  taking  of  such  account-as  aforesaid,   i^ 
making  a  title  to  such  purchasers,  it  was  farther  oidere(|.4^at»$(U 
parties  should  be  examined  by  the  commisftioBers  upon<iQA0tr«^ 
gatoiies  or  otherwise,  and  should  produce  to  the  coaimi$sieim, 
'upon  oath,  all  deeds,  papers,  and  writings  in  ihek'nflpiNtMve 


<flH^tddy  0/  power,  relating  to  the  estate  and  ejects  of  the  bank- 
hi^,'as  the' commissioners  should  direct.  Under  this  order, 
the  commissioners  can  order  a  sale  of  mortgaged  premises,  only 
fn  ^tiases 'Where  the  creditor  applies  to  them  for  that  purpose : 
they  tdOHaot  dispose  of  such  creditor's  security  without  his  con- 
s^M*;  Mrp,  Jackiorif  5  Ves,  357  ;  they  can  only  sell  the  equity 
of ^*Jbedemptioii«  And  such  an.  Application  of  course  is  never 
Aode,  if  the  mortgage  be  a. sufficient  security  for  the  debt. 
•  "A  in^rtgage<by.  deposit  of  deeds  for  obtaining  credit  will  not 
cover  advances  made  previously  to  the  deposit.     Mountford  v. 

"'An  ^uitMe  mortgagee  of  landa  of  the  bankrupt  for  the  sum 
of  £H260,' advances  to  him.  the  further  sum  of  £1,350,  upon 
ti^«eearifrf"of  a  wafrrant  of  attoraey*  a^rwards  the  ban^pt 
tilicUte^^tOi  the  mortgagee  a  conveyance,  of  the  land^  in  trust  to 
fieiliattid  fatfter  payment  of 'the  £1,200  and  intere8t>  to  pay  the 
4til<{^8ttb'<^'baiBknipt>and  on  Uie  same  day.  the  conveyance  is 
^ib^buttd'j  judgment  is  entered  up,  and  execution,  levied  under 
the^'wavHiAt  ^f  ajttorney  for  the  £2,350,  and  part  of  that  sum  is 
tiliifilfted'bjrUhe-ievyi' — Held,  that  the  mortgagee  was.  not  en 
d&kd  4i»i^ck^'the* residue  of  the  judgment. .dej^rt  to  the  mortgage. 
Sfcf|>.  f^tfU*  2  <Silyn'6j  J.  47. 

fi^iH-  calculating 'Che  sum  to  which. the  mortgagee  is  entitled, 
ite  troiliybdiaiiotieiB,  if  the  ^security  be  insu^ient  to  satisfy  the 
WiWuie  <iebt,»  allow  interest  only  to.  the  date  of  the  commission  : 
j^kM^if-the  security  be<  suffictientr  the  assignees  camiot  redeem. 
<^Ch<^ut  payisg^  iiiterest  to  the  time  of  redemption.  Cook,  20tf 
•The*  c06te'>W  the  sale,  •.&ek<iniBt  be^paid  out  of  the  produce  of 
the-  ^6p&[tf  i^d';  and'  therefore  where  the  mortgagee  himself 
^.^Uhe^'ptarohaser^'it  was  holdea  that  he  was  liable,  in  an 
«C«iofi  fbr  ibioney  paid^  to-  reimburse,  the  solicitor  to  the  commis- 
Uon,  -the  expenses,  of  the  sale,  Bowles  v.  Perring^  2  B,  &;  B, 
467,  d'Aftfor,  29G«  .And  it  may  be  necessary  here  to  state,  that 
<»  nMV^gee  cannot  be  a  bidder  at  the  sale,  unless  he  have  pre- 
-viOufiiy  obtained  leave  of  the  Lord  Chancellor  for  that  purpose, 
^fe  Eisy,  Marth,  1  Mad.  148.  Ex  p.  Du  Cane,  Buck,  18. 
4lie'^te'mu6t  be  under  the  management  of  the  solicitors  to  the 
'imigneesi.  Ex  p*  Manh,  1  Mad,  148. 

^^The>«bovel  order  requires  all  proper  parties  to  join  in  the  con- 
i^tf^nce'to  the  purchaser.  But  it  has  been  decided  that  the 
'Jbitd'  Ghancellor  has  no  junsdiction  in  bankruptcy  to  compel  a 
leeeiMl  mottgagee,  who'does  not  claim  under,  the  commission, 
ks^  restS'Updn  his  security,,  to  join  ,in,the  sale  or  conveyance  ; 
I'iltoitfhtolMr  remedy  in  jnieh  a  caaeisby  bill.  Ex  v-  Jackson; 
5^1^  857..  and'eee  Ex  f .  T^phtan,  1  M^d*.  38.  A  second  mort- 
^p^^kumweviimtkj  apply  ifndeff.thetjiibove  order. 
y''  S^tablemoistgagefls^  Uia|b<is  to  <m.^»  creditors  with  whom  the 
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banknipt  ku  depontcd  the  tilk  deedi  of  estaleB  u  sacurit;  Ibr 
iiieir  dcbti,  sltbou^  not  within  the  meaning  of  the  kbOT*  ordtr, 
Miy,  apon  petitiOD,  if  the  Lord  Cbitncellar  ba  aati^ed  ef  tlMJr 
dumi,  obtaia  an  order  in  substance  the  same  as  the  above 
general  order,  namely,  that  the  commisBionen  should  aicertMB 
what  ii  due  td  them  in  respect  (^  thetrntoitgageB,  that  the  pn>- 
pertj  be  sold,  tbe  produce  disposed  of  as  under  the  above  oM*r, 
and  the  ranrtgagee  prore  for  any  balance  that  may  be  dtie  M 
him.  SttEx  p.  Girbutt,  2  Row,  78.  Exp.  Jeaningt.  SSkurU. 
3«0.  Exp.  Hodgun,  I  GtsH  l(  J.  n.  Exjr.Maa.Jd.  116. 
Ei  p.  Unyd,  Id.  389.  Ex  p.  AlaaniUr,  Id.  409.  Et  p.  Wt- 
thtreU,  1 1  Vn.  398.  £r  p.  Langrtatu.  17  Vn.  330.  ami  He  1 
GJyn^'  J.  101.  Ex<p.  Saglehott.  I  Roe,  433.  Eip.  Jmley, 
Swik.392.  Exp.  FMtr.  3  Mad.  159,  Biuh,  339.  And  where 
■  petioB  euten  into  an  agicement  for  the  gale  of  lands  to  a 
Uader,  vrho  afterwards  becomes  bankrupt  before  the  lands  uc 
eoBveyed  or  paid  for,  the  vendor  has  fuoti  in  eqohable  mort- 
gage upon  the  lands  for  lh«  amount  of  the  pOrchase  thcAin,  aDd 
Biay  either  by  bill,  BiniiUi  v.  Ragirt,  Cook,  146,  or  by  pe- 
tition, Exp.Gydt,  1  GJynfyJ.Saa.haTethg  lands  MM.asdbc 
(Unwed  lo  prove  for  the  Sijlilrence  beti*eeii  (he  purchase  nliAle; 
and  the  pri>duce  of  the  re-sale,   -  •        ' 

In  like  ihanrier,  the''gTa>i(ee  of  a  rent  dlai^.  err  sntoniQ', 
roperty,  where  tttt  gralitor  beeome^  bank- 
in,  ebtain  Kii'aMe^tbattiKcomlniBJlDiiBn 


cy  be  applied^  1,  in  payment  of  tbe  cacti 
,  and  olbbr  prttceedb^  incident  thereto ; 
le  arrears  due  at  (he  date  of  the  commis- 
jayment  of  the  vUue  of  tbe  tmanity,  as 
aacertuDcd  by  the  conlmisuaners :  and  that  the  grantee  should  be 
Sdmittedlo  prove  for  the  deficiency.  Exp. Stack.  lGlynSiJ.346. 
As  ta  pledges,  namely,  where  personal  property  is  delivered 
,10  the  creditor  as  a  pledge  or  security  for  a  debt :  they  are  con- 
^ered  witbio  the  principle  of  the  above  order,  and  tbe  cotninis- 
sioners,  upon  applicslioa,  will  order  them  to  be  sold,  and  allow 
the  creditor  to  prove  for  any  balance  that  may  be  due  to  him.  in 
tlie  same  manner  ss  in  the  cue  of  a  mortgage  of  real  proper^  ; 
Be  p.  Hillier,  Cuot,   146;   and  even  tbe  creditor's  selling  the 
pledge,  without  applying  to  the  conunissioners,  has  been  holdea, 
in  tbe  absence  of  all  fraud,  not  to  destroy  his  right  to  prove  for 
Hue  twluce.    £t  p.  Gttltr,  2  Mad.  262.     Where  a  debti»-  siveft 
■>  bill  of.  exchange  to  hii  creditor,  without  indorsing  it,  and  be- 
comes baniiupt,  the  bill  in  such  a  case  is  deemed,  either  a 
pledge  or  a  purchase,  according  to  tbe  intent  of  the  parties  at 
the  time :  if  a  pledge,  tbe  wsignees  may  imnsl  on  iti  b«iitg  sold. 


kefore  the  creditor  is  allovred  to  pro^ ;  Ex  p.  Troughffin^  Coofc, 
lii»  Ex fi^, Gardener,  Id,  Ex p»  Smith,  Id,;  if  t^ puiclisiie* 
it  goes  in  liquidation  of  so  mpch  of  the  original  debt,  and  t^ 
creditor  can  prove  for  the  balance  only.  Ex  p,  Whitter,  Cook, 
147.  Ex  p,  Roberts,  Id*  Ex  p.  Smith,  Id,  oiid  tee  Ex  p.  De 
Ta$Ut,  1  Roee,  324,  I  V,  ^  B,  280.  Ex  p.  Martell,  1  Rote, 
325,     See  Chalmers  v.  Page,  3  B,  S^  A.  697. 

Where  a  creditor  has  a  lien  upon  property  of  the  bankrupt  in 
his  hands,  for  the  amount  of  his  debt,  or  any  part  of  it,  the 
commissioners,  upon  application,  will  order  the  property  to  be 
sold,  (if  the  skssignees  will  not  redeem  it),  and  allow  the  creditor 
to  prove  for  any  balance  that  may  be  due  to  him,  in  &e  same 
manner  as  in  the  case  of  a  mortgage.  If,  however,  instead  of 
applying  to  have  the  property  sold,  the  party  thus  having  a  lien 
upon  it  were  to  prove  upon  the  estate  of  the  bankrupt  for  the 
.who|]|e  am^vnt  of  his  debt^  the  Lord  Chancellor,  upon  petition, 
.woula  order  the  property  to  be  delivered  up  for  the .  benefit'  ef 

■  the  creditpis^,  or  to  be  sold  and  the  pfoof  to  be  reduced ;  and  if 
.^e  cre^ito^i  by  reason  of  his  having  proved  for  the  whole  ampmit 
^of  ,|iis^4^^^'  ^9.ve  a0ected  the  interest  or  rights  of  others,  such 
a^  ypting  in  the  choice  of  assignees,  signing  the  bankrupt's  «er- 
tincate,  ^EC.  he  will  not  in  general  be  allowed  to  retract, his 

.#P^fc^^^^*>^-^<WP^i^  to.^^e.  up  .the  property.'   Ei'p- 

c,{;.And4^a](rthesecases  of  mortgage,  pledge*,  lien,  &c.  if  the 
^creditor  wis^  to  prove  upon. the  estate^  for  the  purpose  of  voting 
in, the  choice  of  ast^ignees,  9igniog  tl^e  bankrupt's  cer^ficate,&c. 
before  the  property  in  mortgage,  ^c.  can  be  sold,  he  may,,  upon 
petition,  in  the  absence  of  fra^d,  obtain  leave  to  have  the  se- 
curity taken  at  a  certain  value,  and  to  prove  for  the  difierence. 
Ex  p.  Nunn,  1  Rose,  322.  Ex  p.  Greenwood,  Buck,  327. 
and  see  Exp,  Barclaifi  1  GLyn  Si;  J.  272.  Exp,  Hoplsjf,  1  Jac, 
^  W.  423. 

Where  a  creditor  has  two  debts  due  to  him  by  a  bankrupt, 
one  of  which  is  provable,  the  other  not,  aod  he  holds  a  security 
generally,  which  has  not  been  specifically  made  applicable  to 
either  of  the  debts,  he  may  apply  it  to  the  debt  which  is  not 
pcoveable,  and  prove  the  other  upon  tfie  bankrupt's  estate.  Ex 
p.  Havard,  Cook,  147.  Exp.  Arkley,  Id.  149. 
.  Formerly*  where  the  creditor  had  seized  any  of  the  bankrupt's 
property  under  a  foreign  attachment,  he  was  not  allowed  to 
prove,  unless  he  gave  up  the  attachment.  Ex  p.  Smith,  Cdofc, 
336.  And  this  is  now  in  substance  enacted  by  the  above  sec- 
..tien  pf  the  new  statute. 

.Formerly,  if  a  creditor  levied  upon  the  goods  of  a  bankrupt, 
^tefo;^  I^is  bankruptcy*  for  the  amount  of  part  of  his  debt,  he 

bl.-      •  '      • 
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might  prove  upon  the  estate  f6t  the  Iresidue. '  Sr  p.Hoj[>[eu,  1 
Glyn  ^  J.  63;  2  Jac,  ^  IT.  220.  a«rf  see  Et  p^Hoptey,  1  JarJli^ 
W,  423.  The  same  is  in  substance  enacted  t^y  the  kb6V<g^ec-> 
lion  of  the  new  statute,  whicb^  however,  excepts  all  executions 
upon  judgments  by  default,  GOAfession,  AT.  nU'difiitj  th^two 
latter,-  of  course,- include  judgments  on  cognovits  and  wa^n^bn^tl 
of  attorney  ;  but  '*  judgments- by  defai^lt"  mu^,  it  should  K^fffi^ 
bie  construed  to  mean  such  judgments  in  a^tion^  of,  debt  pa1^» 
for  in  no  other  action  can  execution  against  a  4l9fend^'srg<H)liil 
be  sUed  out  on  a  judgment  by  defiatuH*  ...^  ,  .•  >-:i';fi^ 

-  An  execution  issiied  upon  »  i^dgme,nt^j9jbt?^oed  by  defa^y^ 
"Confession,  or  nil  dicit,  and  served  ai^d  lev^edi  i^n  ^e  prpp^y 
of  a  bankrupt  before  his  bankruptcy,  ;is  not,  nPiliide,  void  l(yx^^ 
section  ;  but  the  plaintiff  ii^  such  execution  n^i^  «hare  is^^f 
with  the  other  creditors.  Taylor  v.  ToyUxr,  j5.  -P.  Jf  ,G»  ^9S^n,/  *, 
.  The  term  "  mortgage"  in  the  al^ve  section  qf  ^fee  IjTew^l^tii^^ 
will  be  construed  to  include  equitable  TPOi;t0age^  ,a,pd,{)i)ob4^^ 
rfent  charges ;  and  the  term  "lien;/*  to  i»civde,iMl  jie4ge$.p£ 
mere  personal  goods.  .  ,.  , ,     .;     .        ,i. 

We  have  hitherto  treated  of  securities  of  l^ebankj^tif^tl^* 
But  previously  to  this  New  Statute,  if  a  creditor  held  thf  ^eovpity 
of  a  third  person,  or  the  joint^ciirity  of  the  bankrupt  i9>94ra^(^ra 
person,  he  might  prove  upon  the  estate  for  the  wh^le  tuq^iitiaf 
his  debt,  and  also  retain  his  security  in  order  to  .reWM^r  vf})^;!  Ixe 
could  from  the  co-security,  provided  he  did  not  receive  more 
than  20s.  in  the  pound  upon  the  whole  ;  Cook,  144,  145.  Ex  p, 
Goodman,  ^Mtkl.B7S.  JRsc  pi'Farr,  1  Rok>,  76;  1«^  VWi^SS. 
Exp,  BUaMmt  6  Ves,  449.  600.  and  see  EppJ  Dn^Tmiit,  h}^^, 
334*  iJ»|r.  Witdntan,  1  Atk;  lO&i  Est  p;  Be«*if#>'3'^tt.''62T> 
and  this 'perhaps  will  continues  to  be  thepitM;ticid'«iid«r  WsfkeW 
Statute.  Vide  supra,  Wh«re  a  creditor  proved  'a  dlebtVaiid'Ki^ 
at  the  time  a  bill  of  exc^n^  drawn  by  <3Ke  'bank!i^t  abd^^^ 
cepted  by  a  third  person  as  securi^  for  a  part  of  it';  he  aflei^ 
waids  received  I5*r.  in  the  pound  on  ihe  amotint  of  the  biirfHnifr 
the  assignees  to  the  acceptor,  and  5s.  in  the  pound  on  the  whOl^ 
amount  of  his  debt  from  the  bankrupt's  estate  r  upon  petiilt^il| 
he  was  restrained  from  receiving  from  the  bankrupt's  esttet^  &hy 
further 'dividend  on  so  much  of  his  debt  as  was  covered  'by^th^ 
bill.     Exp.  Ruff(rrd,Giyn8fJ.4\,  ...   v/ig 

Every  written  security  the  creditor  holds  for  his  debt^'  tinisti)^ 
exhibited  to  the  commissioners  at  the  time  of  his  ^o¥in^,'Hii^ 
onler  that  the  commissioners  may  determine  whetbeir'th6y'l^tkil 
bet  delivered  up  for  the  general  benefit  of  the  creditors^  W^^ 
holden  by  the  creditor ;  in  which  latter  ease/  Ike  Ctfttmisfeloift^ 
wtite  upon  them  a  memorandum  of  their  bein^  exhibitied.  )$M 
the  form  of  this  exhibit,  u,p,  45*     Even   a  judgment,  it  seems» 


Proof  of  Debts,  106 

cannot  be  proved,  without  producing  an  office  copy  of  it.  £r 
p.  Cmfi^vvnjmf-Qpokt  153*  But  wl^erq  a  bill  of  exchange  wa9i  lost, 
proof  was  oVdered  to  be  received,  upon  an  indemnity.  .  kx  p. 

'  *^Ptoof  upon  Bifttomrif  or  ResfMidentia  Bondsy  or  Policies  of  ht- 
tUmttceJ]  By  sfai.  6  Geo.  4.  c.  16.  §  53,  the  obligee  in  any  bot- 
t4ia»y  or  respondentia  b66d,  and  the  assured  in  any  policy  of 
ittbtfrsm'ce  made  upon  good  and  valuable  consideration,  shall  be 
•iloiltted^ld  fclaim,  and  after  the  lo^s  or  contingency  shall  hate 
happened,  to  prove  his  debt  br  demand  in  respect  thereof, 
art*>efee?ife  tliVfd^'ds  with  the  othel-  creditors  as  if  the  lo^s  or 
)(d^ittgen<:!y  had  happened'  bfef6te  the  is^ing  the  cbmmissio'n 
igtenst" sTicb  oWigot'or  insifref;  atrd  that  the  person"  effecting 
t^^icy  ofinsuWincfe  ujJon  shifls  6t  goods  With  any  berson,  Ifs 
a  suroMb^r  'or  lindei-wr^t^f,  becoming  baSnlcrupt,  shall  be  entr- 
ti^red-pllov^  atty  Ib^'tbi^rhitih  Such  bankrtipt  shall  be  liable  in 
«l^f '♦f^'Sttch'  siibsiription,  'althbil^h  thfe  pereori  sd  effecting 
Wcle|>(d*l^'irai^  rtifttfenfeficially  rntereiit^a  iti  stich  ships  or  goods, 
in  case  the  person  or  persons  so  interested'  i*  not  or  toe  not 
^^(terf'llh'fe^  Uiii^  I«e41m.     See'ih(fybrms''of  those  cfeims,"  ii. 

'"Ofhis  statute  ekt^dk'  'to  in'sUr&ncifei  upori  lives.     See  Cox  v. 
Mmta;"!  i)M«^.  186.  *  Jlsto  re^dhdSntia  cr^tfitbrs,  see  Exp. 

,q  til     ,<•*-'      t'if      A't'   >        olofl.'/       'h    .TO.,-  •.'      ;     ♦.   .    •»         '■         -'n' 

'hf*'^ ^l^^*  ^i>ld,  (^'ci.}i«  \iM^riiage  being  desmed  4n  law.  A 
v^^Vi^e  e<]mBidemliQn,\  Q«iptr«fit3)(tK»  soitle  mdney  in  «ottkid«rA<^ 
tion.4>f  lt«  ntadeJl»e|^r0.m^rriage^tor^e(ft0r  mariia^  in  pursuance 
qf  .jut^le^t  m^de  before*  i crofitet  debts»  <  praveable.  in  tbsfsataic 
apa^ner  and  lio  the  same  6tA»tki  as  ocmti^cts  founded  upon  air^ 
oUiet^iv^luableTeon8iideratioa'.t  Theref^^re  a  covenant  or  bond 
by. the  husband  to  pay  or  vest  in  trustees,  during  his  life-time, 
^4is^  of  oum^y  for  the  benefit  qf.  the  wife  or  issue  after  hisdeatb^ 
Bf,ip4^  Granger,  .10  Ves,'S49,  Kv  p,  Dickeny  Bnck^  115.  Ex  p» 
\\^iftcfiester,  1  Atk,  1)7.  ^jp,  Gampbeil,  16  Fc«.  244.  Exp, 
Q^rdmpy  1 1  Ves.  40.  Montejiori  v*  Montejiori,  1  W.  BL  Z63,and 
si^^K.p*  Brown,  Cook,  240^  Shaww  Jakeman,  4  East,  201,  or  to 
pay  or  vest  it  upon  the  death  of  himself  or  wife,  whichever  should 
^t.lMif)pe&f  Ex  p.  Smith,  Cook,  238.  See  Brand&n  v.  Brtmdtn, 
ZWilfi^  .C.  H"  14,  or  upon  the  death  of  himself,  with  interest  in- 
a^  .mean  time,  and  default  be  m^de  io  pa3nnae&t  of  the  interest 
before  his  bankruptcy, -I^x  p.  EUler,  2  Mad.<282,  may  be  proved 
lipQn>liie  estate  of  th!e  husband,  if  he  afterwards  become  bank- 
CHpt  \  iMutfi  -bond  or  covenant  that  his  executors  thall-pay  or 

--..  ;:•..;.  F^  t  _  .    ,-       ,  '    .'■.      - 
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Vest  money,  for  the  like  purpose*  after  his  deatli,  without  inferest 
in  the  mean  time,  or  without  defoult  being  made  in  the  payinent 
of  interest,  cannot  he  proved,  even  although  the  bamkrupt  die 
before  any  dividend  be  made.  Tulhf  v.  Sparkes,  L,  Rnym.  1546. 
Ei>p.  Barker,  9  Fes.  110.  Bauevi  v.  Serra,  14  Ve$,  313,  3  Ma<1, 
App,  674.  ia  p.  Catwell,  a  P.  fVmA,  497.  Ex  p.  Jeffries,  7  Tm. 
\4^. 72.  pi.  7.  Exp.  Kingf  Davies,  264.  Exp.  Groome,  1  yl//c. 
115,  DavtM,  524.  Exp.  Greemwrnf,  1  ^t^  113.  Exp.  Michell, 
Id.  120.  ^noM.  3  TTiT*.  271.  Ex  p.  Tvaffe,  1  G/yn  ^  J.  110.  See 
Re  Murphy,  1  Sch.  ^  i>/'.  44.  i?e  Meaghan,  Id,  179.  Holland 
V.  Calliford,  2  Tern.  662.  5leecA  v.  Thcrington,  2  F««.  S«j.  560, 
because  it  depen£  entirely  upon  a  contingency,  (namely,  the 
wife  or  issue  surviving  the  bankrupt),  whether  any  sum  shall 
ever  become  payable  by  virtue  of  the  bond  or  covenant,  or 
not.  It  has  been  holden  that  even  a  covenant  in  a  settlement 
to  transfer  stock  into  the  names  of  trustees  upon  receiving  one 
month's  notice,  with  liberty  to  the  trustees  to  forbear  giving 
the  notice  during  the  life  of  the  husband,  where  no  transfer 
was  made  or  notice  given  before  the  bankruptcy,  was  merely 
a  contingent  debt,  and  not  proveable  under  the  commis- 
sion. Exp.Alcock,  1  Bose,  323,  1  V,^B,  176.  These  are 
of  course  decisions  upon  the  repealed  acts  ;  whether  the  law  in 
this  respect  has  not  been  altered  by  the  present  statute,  which 
allows  contingent  debts  to  be  proved  on  the  happening  of  the 
contingency  {tee  ante,  p.  89),  is  a  matter  deserving  of  consi- 
deration* 

So  if,  by  the  bond  or  covenant,  the  money  to  be  settled  is 
made  payable  upon  the  bankruptcy  or  insolvency  of  the  obligor 
or  covenantor,  it  cannot  be  proved,  Ex  p.  Hill,  Cook,  ^51. 
Ex  p,  Bennett,  1^.253.  Higginbothamy.  Holme,  19  Fes.  98'.  Ex 
p.  Hodgson,  Id,  206.  Lockyer  v.  Savage,  2  Str,  947.  Strdtton  v» 
Hale,  2  Bro,  490.  Ex  p.  Cook,  8  Ves.  353.  Ex  p.  Young,  3  Mad. 
124,  Buck,  179,  unless  the  money  so  settled  be  the  property  of 
the  wife,  Ex  p.  Hinton^  14  Ves.  598.  Re  Meaghan,  1  Sch.  $  Lef. 
179,  or  an  equivalent  for  it.  Higginson  7.  Kelly,  1  BaU8( 
Beatty,  252. 

And  in  cases  where  it  is  allowed  to  be  proved,  if  the  bankrtipt 
be  entitled  to  a  life  or  other  interest  in  it,  the  like  interest fn  the 
dividends  will  go  to  the  assignees,  and  the  residue  accordiii^  to 
the  terms  of  the  settlement.  See  Ex.  p.  Mitfard,  1  Bro,  398. 
Studdy  V.  Trincombe,  5  Ves.  698. 

So,  if  a  father,  on  the  marriage  of  his  daughter,  gfVe  a^^nd 
fot  her  portion  to  his  intended  son-in-law,  it  may  be  piov&d^^^ 
the  father's  estate  if  he  become  bankrupt,  provided  the  money 
wete  to  be  payable  in  his  life-time,  or  after  his  death  with^.}nte- 
mi  ift  &e  HMttB  time,  uod  default  be  made  in  payment  ik  the 
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inteie^t  bcfoA  the  bankmptcy.     Ex  p,  WutahttUr,  Drntisi,  920, 
1  Atk,  1 1«. 

Whera  a  fiither  leceives  money,  which  is  his  ekild's  property, 
and  becomes  bankrupt,  the  child  will  be  allowed  to  prove  upen 
his  estate  for  the  amount.  Se$  Eg  p.  Beilk^  Sf  aL  1  Gijfn  Sf  J. 
167.  Even  for  the  amount  of  the  child's  earnings,  received  by 
the  father  whilst  the  child  lived  with  him,  the  child,  under  eir- 
ciunstatices,  baa  been  allowed  to  prove  upon  the  father's  estate. 
£x  p.  Maeklin,  2  Ves,  5«n.  676. 

As  to  proofs  by  servants  and  apprentices,  see  antSf  p,  87. 


2.  How  Proved. 

Bif  tvhom,']  By  sitat.  6  Geo.  4.  c.  16.  §  46,  at  the  three  several 
meetings  so  appointed  by  the  commissioners  as  aforesaid,  {see 
ante,  p.  70.)  and  at  every  other  meeting  by  them  appointed  for 
,  proof  of  debts  (whereof,  and  of  the  purport  whereof,  ten  day* 
notice  shall  have  been  given  in  the  Tendon  Gazette),  every  cre- 
ditor of  the  bankrupt  may  prove  bis  debt  by  his  own  oath  ;  and 
^ati  bodies  politic  and  public  companies  incorporated  or  autho- 
rized to  sue  or  bring  actions,  either  by  charter  or  act  of  parlia- 
ment, may  prove  by  au  agent,  provided  such  agent  shall  in  his 
deposition  swear  that  he  is  such  agent  as  aforesaid,  and  that  he 
.is  authorized  to  make  such  proof.     Sec  Ex  p.  Bank  of  England^ 
iSwatist.  10.     Also  an  agent  who  effects  a  policy  of  insurance, 
may  prove  for  a  loss  upon  the  estate  of  the  underwriter,  if  His 
principal  be  not  within  the  United  Kingdom,  6  Geo.  4.  c,  16, 
i  ^,  ante,  p,  94.     But  in  no  other  case  is  an  agent  permitted 
fo^prove,  unless  specially  authorized  by  some  particular  statute, 
or,  perhaps  in  those  cases  in  which  he  might  maintain  an  action 
/or  t^he  amount  of  the  debt  in  his  own  name  ;  he  may  claim  in- 
deed, but  he  cannot  prove.    This  is  creative  of  difficulty  in  some 
Pi :.  for  instance,  in  the  great  coal  and  other  mining  concerns 
e  North  and  West  of  England,  the  agent  is  often  the  only 
^i;$on  who  can  conscientiously  swear  to  the  debt  j  the  proprietor 
fmself  knows  little,  if  any  thing,  about  it. 
The  collector  of  taxes  may  prove  for  their  amount,  producing 
•  at,Uve  jtime  his  appointment  or  deputation,  to  satisfy  the  commis- 
^sum^r^  of  its  legality.  Green,  116.  and  see  Lloyd  v.  HeathcoU,  2 
vmiK^^*  3^^,    But  if  the  collector  himself  become  bankrupt, 
afier  it^avini;  r^eived  the  taxes  from  the  inhabitants  but  nibt 
j.|^'t£e  w^iiey,ov,er,.fe/».ChiW,  l^rt.  nT,orif.thebatjkjrtipt 
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be  ind«]^ted  to  tbe  fAiwh  as  oveiseer)  £«  f>«  Mxlmgki'  6  IT^^sv  0)  I , 
or  the  like,  an  inhabitant  of  the  parish  will  be  allowed  to  pxov* 
on  behalf  of  himself  and  the  rest  of  the  parishioners,  stating  in 
his'^iifjpositioii  that 'neither  he,  nor  any  othter  of  the  pKrishnbnfen 
t6  his  knowledge  or  belief,  had  reeeived  any  secority;  &fc;  'If 
there  be  joint  collectors,  however,  the'  Mlvent  collector  sImMiM- 
pnrove.  '  Ex  p,  MuggeriSge  Sf  ul,  Coekf  161. 

Trustees  or  one  of  them  should  prove,  and'  receive  fhedivi- 
dcfnds ;  because  they  hold  the  dividends,  when  received;  flp€^ 
the  same  trusts  as  they  hold  the  original  debt.  The'C^fliit  qut 
ttast,  however,  should  join  in  the  proof.  Greeny  149.  Eatfh,' 
D<«ftoi»,  Coff,  810;  •         '    r 

A  guardian,  upon  petition,  will,  it  seems,  be  allcNved  to  proVe' 
for  an  infant.  Ex  p.  Be/fon,  I  Atk.  251 .  Walcot  v.  Hall,  ^  Bro» 
305.  Where  the  creditor  has  become  a  lunatic;  a  person  who  had 
un4eitaken  the  management  of  his  business  was  permitted  tb 
prove  for  him.     Ex  p.  Malthy',  1  Hose,  387. 

A  debt  due  to  a  testator  must  he  proved  by  his  executor  ;  a 
debt  due  to  an  intestate,  by  his  admmistrktor ;;  and  the'  probata 
o^the  will,  or  letters  of  admihiktr'ation,  should  be  produced'  at 
t^e  time  of  proof.  '      ^  '-' 

if  a  creditor  become  bankrupt  b€Jfore  proof,  his  as^i^ne^^ 
must  prove;  but  the  creditor  should  join  in  t^e  proof.     Codkl 

'Even  the  banknipt  himself  m4y prove  iipon  his  ow^  esfkte,'" 
for  a  i3ieht  due  to  him  as  sole  executot  or  tlie  Tike,  Cook,  16tdf 
ilx  p,  Marsfi,  1  Atk',  158.  Ex  p.  Richardson,  Buck,  202,'  S'Mh^i 
138.  and  see  Ex  p.  Atkins,  Buctc,  il^i  Ex  p,  Watson,  HV.'g^  ^.' 
4l4,  upon  his  obtaining  an  order  to  that  effect  from  the  coui^j 
JEfx  p.Shaw  6^aL  1  GlynSj  J.  127.  and  see  Id,  163  ;  and  tH^^ 
chancellor  in  such  a  case  willgiiard  jigalhst  the  possibility  of  ari^ 
misapplication  of  the  dividends',  by  ordering  them  to  be  pAi6^' 
into,  court.  Ex  p,  LeekCt  2  Bro.  596.  Ex  p.  Brooks,  Cook,  163. 
But  if  the  bankmpt  and  another  be  joibt  executors,  &c.  then  the 
solvent  executor  alone  shall  prove.  Semb,  Ex  p,  Shakeshaft,  ^ 
Bro,  197.  And  where  an  executor  conyerlted  the  testator*s  prb- 
perty  to  his  own  use,  and  became  bankrupt,  the  court,  upon  pe- ' 
tition,  permitted  one  of  the  legatees  to  prove  on  behalf  of  hinisi^fir^ 
and  the  other  legatees,  with  a  direction  that  the  dividends  shotild 
bjpi  paid  into  the  bank.     Ex  p.  Moody,  2  Rose,  413. 

The  assignee  of  a  chose  in  action,  as,  for  instance,  a  bond  or 
otlier  debt,  may  prove  upon  the  estate  of  the  obligor  or  debtor;' 
but  the  origiiial  obligee  or  creditor  must  join  with  him  in  th6' 
proof;    :4M^e,  p.  75. 78. 

As  to  proofs  hy  sureties^  see  ante,  p,  96 ;  arid  by  persons  hold- 
mg  secuntiesj  see  ante,  p.  99. 


One*  of  l3ie  severfA  ptrt&ers  tnay  ^^M?e  for  kiittsltlf  and  <»>^plurt- 
Mrs*'    fjt  pt,  Hodgkinson,  19  Ves,  291. 

.  •  Wkfn  and  vhere.']  .Creditors  can  prove  only  at  a  pabticimeel* 
iqg,  pamely,'  at  aome  oae  oi  ihe  three  ipublicweetiugs  appointed 
bjfitiid.  commissioners  ai  the  private  meeting,  and  advertifted  in 
the  Gazette,  as  already  inemtioned,  ante,-  jx,  107,  or  at  socne  other 
.  "  nfee^Bg  by  them  appointed  for  proof  of  debts,  whereof  and  of 
the-purport  wbereof,  ten  days  notice  shall  have  been  given,  in 
the  London  .Ga/ette,"  4  G.  4.  c*  16^  §  46,  supra.  Therefore, 
th^re  is  uo(  time  in  fact  limited  for  proving ;  if  the  creditor  prove 
at  any  time  before  a  final  dividend  is  declared,  be  will  be  in- 
titled  to  his  diviideBd.    See  post,  SecU  13. 

How  prove(ji,J  In  general,  the  party  intitled  to  prove  must 
aU^nd  personally  before  the  commissioners,  and  sign  a  written 
deposition,  upon  oath,  as  to  the  debt ;  see  the  forms,  ii.  p.  29 — 43. 
jMst,  as  to  the  petitioning  creditor,  his  personal  attendance,  we 
4pe  ,s^en,  (ante,  p.  SSt)  will  not  ,be  dispensed  with.  But  by 
6  G^,  4«  c.  16.  ,^4^^  if  any  creditor  shall  live  remote  from  the 
place  of  tlie  meeting  of  the  commissioners,  he  may  prove  by 
affi^,avi,t;  swofn  before  a  piaster  iri, chancery,  ordinary. or  extra- 
orjfinary ;  or  if  sjuch  creditor  shall  live  out  of  England,  \^y  affi- 
davit sworn  before  a  magistrate  where  such  creditor  shall  be  re- 
s^^lng,  and  attestedby  a  noJ.ary  public,  British  minister,  or  con- 
»\f^,}  and  no  ciieditdr  shall  pay  any  contribution  on  account  of 
any^^i^h,  d,ebt.  Also,  by  the  same  section,  it  sha]l  be  lawful  for 
tl^  ^idj  comroissi|C)ners  to  examine  ujpon  oalh,  either  by  word  of 
m9iit)i,.or  by  ipterrogfitories  in  writing,  every  person  claiming  to 
prpye  a.diebt^jinder  the  said  commission,  or  to  require  such  fur- 
th^  |>,i;QQff  ^nd  to  examine  such  other  persons  in  relation  thereto, 
as  tiiey  shafl  think  fit.  See  Ex  p.  Wooltey  S^  aU  I  Glyn  ^  J.  395. 
E9p,Sy7ne9,\\Ves,^1\* 

Inhere  a  creditor  residing  at  a.  distance,  after  making  an  affi.- 
davit  of  his  debt,  but  before  the  same  was  exhibited  to  the  com- 
mi^oners,  died,  the  proof  was  holden'to  be  irregular,  and  upon 
petition  ordered  to  be  expunged,  even  although  two  dividends 
b^4!b^^P<>J'^^  upon  it.     Ex  p.  Bridge,  4  Mad,  269. 

Any  of  the  creditors,  or  even  the  bankrupt  himself,  may  ob- 
ject to  a  proof.  And  if  the  conunissioners  have  reason  to  doubt 
the  fairness  of  the  proof,  (for  they  are  to  judge  from  the  evidence 
adduped  to  them,  whether  a  debt  at  all,  or  to  the  extent  claimed, 
exist  or  not»)  they  may,  notwithstanding  the  party's  oath,  reject 
the  proof  altogether,  or  admit  it  merely  as  a  claim,  in  their  dis- 
cretipn  y  Ex  p,  Simpson,  1  Atk.70.  Ex  p.  Wood,  Id.  221 ;  in 
wnich  case,  the  creditor's  only  remedy  is  by  petition.  Clarke  v. 
Capon,  2  Ves,  6^,    See  6  Geo.  4.  c.  16.  §  60,  post,  p.  114. 


no  Pf0f  ^  B^bitf. 

If  the  creditor  takes  &  folse  oath,  he  is  guilty  of  perjury. 
6  G.  4.  c.  16.  §  99.  ante,  p.  18. 

At  the  time  the  creditor  proves  his  debt,  he  must  exhibit  to 
the  commissioners  all  the  securities  he  holds  for  it ;  ante,  p»  104  ; 
indeed  his  deposition  always  contains  a  clause  stating  the  seen 
rities  (if  any)  that  he  holds  for  his  debt,  and  he  must  exhibit  all 
the  securities  there  mentioned.  So,  if  he  prove  for  the  ameuat 
of  a  judgment,  he  must  produce  an  oSk»  copy  of  it.  Ex  p, 
WUliamion,  1  Atk,  83.  ante,  p.  104.  Where  a  bill  of  exchange, 
for  which  the  holder  intended  to  prove  upon  the  estate  of  one  of 
the  parties,  was  lost,  he  was  allowed,  upon  petition,  to  (wove  for 
the  amount  of  it,  upon  giving  an  indemnity  to  the  satnftictien  of 
the  commissioners.  Ex  p.  Greenaway,  6  Vet»  812. 
.  Also,  if  the  creditor  prove  in  outer  droit,  he  must  prove,  not 
only  the  debt,  but  his  title  to  prove  it ;  an  executor  must  pro- 
duce the  probate  ;  an  administrator,  the  letters  of  administra^ 
tion  ;  a  trustee,  the  deed  of  trust ;  and  the  like.     Vide  Supra, 

It  may  be  necessary  to  add,  that  a  petitioning  creditor  is  not 
bound  to  prove  upon  the  estate  a  debt,  the  same  or  of  the  same 
amount  with  that  upon  which  he  struck  the  Docket.  Ex  p. 
Bryant,  1  V.  8^  B,  214. 

Haw  and  in  what  caset  claimed.']  If  a  creditor  be  absent,  at 
such  a  distance  as  to  make  it  probable  that  an  affidavit  of  his  debt 
may  not  be  procured  from  him  before  a  dividend  shall  be  de- 
clared, a  clerk  or  agent  for  him  will  be  allowed  to  enter  on  the 
proceedings  a  claim  for  the  amount;  see  the  form,  ii.  p,  43. 
So,  if  a  creditor  be  unable  at  the  moment  to  ascertain  the  amount 
of  his  debt,  from  the  accounts  between  him  and  the  bankrupt 
not  being  balanced,  or  the  like,  the  commissioners  will  allow 
him. to  enter  a  claim  for  what  he  may  fairly  judge  to  be  the  pro- 
bable amount  of  the  balance  due  to  him  ;  see  the  form,  ii.  p.  43. 
See  Gitddard  v.  Vanderheydeu,  3  Wils,  271.  The  claim,  in 
either  case,  must  afterwards  be  substantiated  by  regular  proof 
of  the  debt;  and  within  a  reasonable  time,  otherwise  (unless 
sufficient  cause  be  shewn  to  the  contrary)  the  commissioners 
will  strike  it  out.  -,, 

The  purpose  for  Which  a  claim  is  entered,  is  to  have  a^  id^vi- 
dend  reserved  for  the  creditor  upon  his  debt  i  and  which  diyir- 
dend  will  afterwards  be  paid  to  him,  upon  his  perfecting.  fi\^ 
proof.  And  the  commissioners  will  in  all  cases  give  it  thicreflTe^l;, 
if  they^  have  satisfactory  grounds  for  believing  that  the  deb|,^ 
tually  exists,  and  that  the  creditor  is  really  not  able  as, yet  (to 
nrove  his  debt  from  circumstances  over  which  he  has  nocoairol. 
Bten  if  Aey  etrifce  out  the  chum,  it  does  not.  preyeAt  ^hf^.^r^f^ 
tor  frtai 'afterwaidd  proving  his  debt .  .  >.-  ^y  jcaC^.' 


Pterf  rf  Dtbtt,  in 

Privilege  rf  th$  Creditor  from  arifst.]  A  cveditor,  atienduig 
before  the  commissio&ers  to  prove  his  debt,  is  priyileged  from 
arrest ;  and  if  arrested,  the  Lord  ChanceUor,  upon  application, 
will  order  him  to  be  discharged,  and  probably  make  the  parties 
concerned  in  the  arrest  pay  the  cost.  Ltst'j  Caitj  2  K.  dp  B. 
373,  2  Ro«,  24.  arid  see  1  Atk.  54.     4  T.  R.  377. 


3*  Effect  rfProrf, 

There  are  certain  consequences  attending  upon  a  proof  under 
a  commission,  which  a  creditor  should  well  consider  before  he 
resorts  to  that  measure. 

1*  By  proving  under  the  commission,  a  creditor  relinquishes 
all  securities  of  tlie  bankrupt  alone,  which  he  may  happen  to 
hold  for  his  debt :  excepting  mortgages,  pledges,  and  property 
OB  which  he  has  a  lien,  which  he  may  procure  to  be  sold,  and 
prove  for  the  balance,  as  we  have  already  seen,  ante,  p,  99---104. 

2.  By  Stat.  6  G.  4.  c.  16.  $  59,  no  creditor  has  brought  any 
action,  or  instituted  any  suit  against  any  bankrupt,  in  respect 
of  a  demand  prior  to  the  bankraptcy,  or  which  might  have  been 
proved  as  a  debt  under  the  commission  against  such  bankrupt, 
shall  prove  a  debt  under  such  commission,  or  have  any  claim 
entered  upon  the  proceedings  under  such  commission,  without 
relinquishing  such  action  or  suit ;  and  in  case  such  bankrupt 
shall  be  in  prison  or  custody  at  the  suit  of  or  detained  by  such 
creditor,  he  shall  not  prove  or  claim  as  aforesaid,  without  giving 
a  sufficient  authority  in  writing  for  the  discharge  of  such  banh* 
Tupt ;  and  the  proving  or  claiming  a  debt  under  a  commission 
by  any  creditor,  shall  be  deemed  an  election  by  such  creditor  to 
take  the  benefit  of  such  commission,  witii  respect  to  tke  debt  so 
proved  or  clidmed :  provided  that  such  creditor  shall  not  be 
liable  to  the  payment  to  sueh  bankrupt,  or  his  assignees,  of  the 
costs  of  such  action  or  suit  so  relinquished  by  him ;  anb  that 
where  any  such  creditor  shall  have  brought  any  action  or  suit 
against  such  bankrupt,  jointly  with  any  other  pecsen  or  pers<ms» 
his  relinquishing  such  action  or  suit  against  the  bankrupt,  shiall 
net  afiect  such  action  or  suit  against  such  other  person  or  per* 
sens :  provided  also,  that  any  creditor  who  shall  have  so  elected 
to  prove  or  claim  as  aforesaid,  if  the  commission  be  aiterwknU 
svperseded,  md^  proceed  in  the  action  as  if  he  had  not  so  deet^ 
ed,'aad  in  bailhble  actions  shall  be  at  liberty  to  arrest  the' dtv 
fendant  de  nmm,  if  be  has  tio«  put  is<  bailj  betoir;  40;  pesfected 
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bail  above,  or  if  the  defendant  has  pfut  in  or  perfected  such  bail, 
to  have  rcujourse  against  snch  bail,  by  requiring  the  bai|  below 
pnt'in  and  perfect  bail  above  within  the  first  eight  days  in  term, 
after  notice  in  the  London  Gazette  of  the  superseding  such  com- 
mission, and  by  suing  the  bail  \ipon  their  recognizance,  if  the 
condition  thereof  is  broken. 

This  section  is  the  same  as  a  section  in  one  of  the  repealed 
Acts,  (49  Geo.  3.  c.  121.  J  14.),  with  the  exception  of  the  last 
clause  relating  to  proceedings  after  a  commission  superseded  ; 
therefore  the  cases  decided  on  the  repealed  section,  mky  be  con- 
sidered as  equally  applicable  to  this.      It  is  not  necessary  that 
there  should  be  a  formal  discontinuance  of  the  action  or  .suit,. 
before  the  plaintiff  proves  his  debt,  for  the  proof  *  i^elf  operates' 
as  a  discontinuance  of  the  action  or  ^uit ;  Ex  p.  Woolteyt  I  ttoscj 
S^4f  2  F.  ^  B.  253  ;  and  therefore  it  has  been  hotden, '  that  ^a 
creditor  may  tender  a  proof  or  clajm,  and  is  entitled  to  have  ttie 
judgment  of  the  commissioners  upon  his  righ^  to^prove,  befor^ 
h^  discharges  the  bankrupt  or^  discontinues  the  action  ;  althpugh 
he  must  discharge  the  bankrupt  ^>ef6^e  he  actually  proves.  "Sp. 
p.  Frith,  1  Glyn  8^  J.  165.;    But  the  bantrjipt  is  entitled  to'liave 
a  suggestion  of  the  fact  of  the  praintiff  having  proved,  entered, 
upgttn  the  record ;  before  which  the  actipii  is  not  legally  jtern^^- 
nated,  so  as  to  render  further  proceedings  in  it  by  either  party 
irl'egular.'   Kemp  v.  Potter,  6  Taunt.  549.     If  a  credijtor;  how- 
eve^,  who  has  proved  his  debt,  were  afterwards  to  brin^  an  i^c- 
tioo' fol- it^  or  proceed  in  ah  acltioi^  already' brougnt,ai£liough, 
tWd  election  could  not  be  pleaded  in  bar,  yet  the  court,  in  whi^fi 
sudh  action  was  brought,  would,  upoi^  application,  $tay  tne^|»roh, 
ceedtugs  in  it,  or  an  application  might  be  made  to  the  Loira' 
Chancellor  to  expunge  the  proof ;  Barley  v.fireenwoodf  5  B.  & 
A.  95  ;  or  if  the  bankrupt  were  in  custody  at  the  suit  of  the  txe- 
ditor,  the  Lord  Chancellor,  upon  petition,  would  order  him  to 
be  discharged,  and  probably  make  the  creditor  pay  the  costs,, 
A  creditor  may  thus  elect  to  come  in  under  a  commission,  even, 
although  he  have  the  bankrupt  in  custody  in  execution  at  his. 
suit,  provided  he  had  him  thus  in  execution  before  the  issuing  of, 
the  commission  ;  13  Fes.  183.  Cook,  156;  but  if  he  take  him  iti, 
,  execution  after  the  issuing  of  the  commission,  Ex  p,  Hickliv,. 
Cook,  156.     Ex  p.  Caton,  id,  157.     Ex  p.  Knowell,  13  Ves.  192.., 
although  this  step  be  taken  by  the  plaintiff's  agent,  without  his  , 
privity  or  consent.  Ex  p.  Warder,  Cook,  157,  or  although  the 
bankrupt  be  afterwards  discharged  out  of  custody.  Ex  p,  Bissan, 
Cook,  157.    Ex  p.  Hewitt,  id.,  he  will  not  be  allowed  after- , 
wards  to  prove  under  the  commission,  or  if  he  prove,  his  proof 
upon  application  will  be  ordered  to  be  expunged.    But  merely 
sulng  out  an  attachment  against  a  bankrupt,  after  the  is^pinf^jo^  ' 
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ihe  comniis^o,  in  a  suit  inslitulej  before^  Ei' p.  Tteniaminl ^ 
Bixtk,  ii,  or  even  eammenting  an  action  afier  the  iasuiag  pflhii, 

cntioD,  Ex  p.  Anaulel,  IB  Vei.  331.  and  ue  Ex  p.  Cundall,  t 
Ves.  446,  will  not  be  deemed  snch  an  eleclinn  by  the  crediW 
to  proceed  at  law,  as  will  preclude  him  from  reliDquishing  Nia^. 
proceedings  and  proving  his  debt  under  the  commissioa.  Ift 
strictness,  perhapi,  nothing  but  uL-taal  proof  or  claim  of  the  debt, 
ouKht  to  be  deemed  a  reUnquishmenl  of  an  action  or  suit  al- 
ready lirought,  or  of  ihe  creditor's  tight  to  commence  one ;  and 
therefoie,  merely  being  assignee  to  the  estate,  untess  the  par|y  . 
be  lilsD  a  creditor  and  have  proved  his  debt,  bos  been  holden  lo^ 
be  noelectioo.  ij  p.  Ward,  1  Ath.  153.  Vet  where  a  creditor,, 
who  had  the  bankrupt  in  eualody  upon  mesne  process,  petition- 
ed 10  be  admitted  lo  prove,  and  an  order  was  made  accordingly. 
the  bankrupt  was  bolden  tq  be  entitled  to  his  discharge  irtrlaR-  ' 
ler  upon  the  making  of  the  ord«r  Erf.  iiring,  Biulr,  iiS;  an(( 
lodging  a  detainer  against  a  ]iankrupt  in  custody,  and  afUr- 
•vards  proving  under  the  cwnmiision,  wjll  entitle  thie  bankrupt  to , 
hi*  discharge  at'ihe  costs ofihe creditor.  T.i  jr.  Crou,  2  Gt<in S;  J. 
IQO.  Even  petitioning  (hat  the  commi^sioiti  may  be  superseded,^ 
or  if  found  valid  thai  ue  party  I  e,  or  tb^l 

like,  will  be  deemed  to  bie  witli  itule,  so . 

u  to  induce  the  court,  under  ci  Itectedi-  . 

b^  from  proceeding  at  lavr,  Ei  81.    Et,- 

p.  Ifai-dtnbtrg,   id.  204.  and  ste  .Ex  fl, 

Dlcllwni.id.  93^' or  toinakehn  ptoutof 

cu^ijdy  before  the   petition  c  e,'Et.p^, 

Bloj)rf«,  1,  Gl.t,n&  J.  179.    El,.--,-. ..,-„-  ,    , 

"iProviDg  under  a  separate  commissioi)  against  one  of  two, 

partners,  or  obligors,  &c.  does  not  ptevenllhe  creditor  from  suing'. 

the  other  ;  Hfath  v.  Jlall.  4  Tuunt.  326.  and  lee  tht  ital.  mpru  ;, 

baiht  will  not  be  allowed  to  sue  both,    Bradley  y.  Miliar,  1  , 

Bom,  i73,  at  least  unless  he  give  an  indemnity  lo  Ihe  bankrupt 

against  llie  costs  and  other  consequences  of  the  action.      Ei  p. 

460.  1  V.^B.  346.    So,  if  a  creditor  have  two 

y  distinct   in  their  nature,    or  due  in   diHerent 

i  prove  one  of   ihem,    this  will   not  prevent  him 

ig  at  law  against  Ihe  bankrupt  for  ihe  recovery  of 

i«0B  V,  Medtx.  1  B.ltA.  121.      Harleii  v.  Crte/i- 

A.9S.     Dalts".  rVolfir,loa,3  D.  if  K.  271.     Er 

M'<-  109.      Ea  p.  Mallhiai.  3  Atk.  817  ;  how-, 

1  to  add,  that  ihe  courts  of  equity  have  decided 

i  p.  Hardenberg,    1  ttoie,  fi04.      Er  p.  Diclmm, 

■jp-'CinKr,  1  Gli(N  *  X  270.     So,  it  has  been' 

decided  that  if  the  bolder  of  a  bill  of  exchange  prove  upon  tha 
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estate  of  the  aooeptor,  tkis  does  not  preclude  the  drawer,  who 
afterwards  pays  the  bill,  frcua  smng  the  acceptor  upon  it; 
Mgad  V.  Bntham,  3  M  ^  5.  91 ;  but  the  contrary  to  this  was 
decided  in  Ex  p,  Lobbout  17  Ve*.  334 ;  and  in  Ex  p.  Taylor  Sf 
al*  1  Glyn  ^  J.  399,  it  was  holdeo  that  a  person  to  whom  a 
creditor  assigns  a  debt,  which  he  has  proved  under  a  commission 
against  the  debtor,  cannot  afterwards  sue  the  bankrupt  for  it  in 
an  action  at  law.  But  it  has  been  holden,  that  proving  uader 
a  second  commission,  where  the  bankrupt  has  not  paid  16i.  in 
the  pound,  does  not  prevent  the  creditor  from  proceeding  against 
bis  future  effects.  Ex  p.  Hu^fm,  ^  B.  ^  A»  482.  and  Eat  p. 
Buckk  ^  al.  I  GlyrrS^  J.  33.  but  tee  Read  v*  Sawerby,  3  M .  & 
5.  76,  contra.  If  a  plaintiff,  however,  by  proving  under  the 
commission,  estop  himself  from  proceeding  against  the  bankrupt 
in  an  action  already  commenced,  he  cannot  afterwards  proceed 
against  his  bail.     Ldnging  v.  Comyn,  2  Taunt.  246. 

2.  Another  effect  of  proving  is,  that  if  the  oeditoE  have  secu- 
rities of  the  bankrupt  which  he  has  beeu  obliged  to  >give  up,  but 
the  value  of  which  he  was  not  then  probably  aware  of,  he  will 
not  afterwards  be  allowed  to  retract  hia  proof,  in  order  to  avail 
himself  of  his  securities.  Ex  p.  Dowttet,  I  JBoM,  96, 18  Va.  290. 
and ue  Exp* SoUmMf  -antB,-  p,  103<. 

3«  But  proving  under  a  coaamission  is  no  admission  oCicts 
validity,  and  does  not  estop  a  creditor  from  afterwards  infeaeh- 
ingit.     StstcartY.  Riehman,  1  Esp,  108. 


4.  Reduction  and  Expunging  of  Proofs, 

By  Stat.  6  Geo.  4.  c.  16.  $  60,  whenever  it  shall  appear  to 
the  assignees  or  to  two  or  more  creditors,  who  have  each  proved 
debts  to  the  amount  of  twenty  pounds  or  upwards,  that  any 
debt  proved  under  the  commission  is  not  justly  due  either  in 
whole  or  in  part,  such  assignees  or  creditors  may  make  repre- 
sentation thereof  to  the  commissioners  ;  and  it  shall  be  lawful 
for  the  said  commissioners  to  summon  before  them  and  examine 
upon  oath  any  person  who  shall  have  so  proved  as  aforesaid, 
together  with  any  person  whose  evidence  may  appear  to  the 
commissioners  to  be  material,  either  in  support  of  or  in  opposi- 
tion to  any  such  debt  -,  and  if  the  said  commissioners,  lupon  the 
evidence  given  on  both  sides,  or  (if  the  person  who  shall  have  so 
proved  as  aforesaid  shall  not  attend  to  be  examined,  having 
been  first  duly  summcmed,  or  notice  having  been  left  at  his  last 
place  of  abode)  upon  the  evidence  adduced  by  such  assignees 
or  creditors  as  aforesaid,  shall  be  of  o{Mnion  that  such, debt  is 
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sot  due  either  wholly  or*  in  part,  the  said  oonmiisioiien  shaU 
be  at  liberty  to  expunge  the  same,  either  wholly  or  in  pert,  &om 
the  proceedings :  provided,  that  such  assignees  or  creditors  re- 
quiring such  investigation,  shall,  before  it  is  instituted,  sign  an 
undertaking,  to  be  filed  with  the  proceedings,  to  pay  sueh  costs 
as  the  comnussionera  shall  adjudge  to  the  creditor  who  has 
proved  such  debt  as  aforesaid,  such  costs  to  be  reeovered  by 
petition :  provided  also,  that  such  assignees  or  creditors  may 
apply  in  the  first  instance  by  petition  to  the  Lord  Chanoelior, 
or  thftt  either  party  may  petition  against  the  detwmunatiott  of 
the  commissioners.     See  ii.  p.  107.  peU, 

Before  this  statute,  the  cmnmissioneTS*  could  not  expunge  a 
proof,  without  the  consent  of  tiM  parties ;  Ex  p.  Greham,  1  Bam, 
456 ;  the  only  remedy  was  by  petition  to  the  Lord  Cfaaneellor. 
And  the  commissionerB  have  authority  by  this  section,  only 
where  the  objection  is,  that  the  whole  or  a  part  of  the  debt 
proved  is  not  justly  due  from  the  bankrupt.  But  the  debt  may 
ibe  due,  and  stiil  the  creditor  may  have  no  right  to  prove  under 
the  eoBmnssioB ;  as,  for  instance^  where  the  creditor  has  taken 
the  bankrupt  in  execution  for  it ;  after  the  issuing  of  the  com* 
fldssion,  (teeantei  p.  101^  or  the  like ;  is  whieh  cases  dM  only 
remedy  is  by  petition  to  ^  Lord  QianceUor.  So>  if  a  onditor 
preve  under -the  ccmmiissioB  for  a  debt,  and  conceal  the  fact 
of  iui  lMEdng/«eetirilies  of  the  bankn^  for  it,  tlus  is  a  ground 
for  applying  to  have  the  debt  expunged ;  Ex  p.  Heuaek,  Buck, 
jM;  but  the  application  must  be  by  petitieB.  Fraud  is  a 
-good  ground  for  expunging  a  debt ;  see  Er  p»  Ctuoihemef  2 
Roee,  186,  19  Vet,  260 ;  and  the  objection  in  such  a  case  may 
be  raised  either  before  the  commissioners,  or  by  petition. 

A  creditor  cannot  petition  to  be  at  liberty  to  prove  a  greater 
sum  than  he  attempted  to  prove  before  the  commissionen ;  for 
if  so,  it  would  not  be  an  appeal  from  their  judgment.  Exp,  Fry, 
3  Mad.  132. 


Sbction  YIII. 

The  Choice,  <Sfc«  of  Auignees, 

Who  may  be  ehoien.'j  An  assignee  of  a  bankrupt  is  a  mere 
trustee  for  the  creditors.  It  is  not  necessary  that  he  himself 
should  be  a  creditor,  although  he  usually  is  so ;  and  therefor^  it 
has  been  determined  that  an  assignee,  if  he  had  not  proved  un- 
der the  commission,  nlay  commence  or  prosecute  any  action  or 
suit  against  the  bankrupt,  for  the  recovery  of  the  debt  due  to 
hhn,  his  acceptance  of  the  office  of  assignee  not  being  deemed 
an  election  to  come  in  under  the  commission.     Ex  p.  ITerd,  1 


A^rlSSy  -^Whefe  the  flel'Dlbaakfttptey  on  which  tiie  comniit- 
nan  is  founded,  is  the  execution  6f  a^otnpositiondeed,  a'paFl^' 
t0'<lia(I  deed;  we  late  ^aet/a,  caimot  be  the  petitioningwcareditdr ; 
tmte,  pi  48;  but  be  may  be«ehd6eu  aangneev  Jachon  v*  limits 
1^Camp.4S.  Tappendeti  r,  BurgesSyA  East<t  330.*  /  The  banki 
rapt  himself,  however,  cannot  be  assigniee,  wbetber  he  haydfi^«< 
tamed  his  certificate  or  noti  Ex*  p»  Jackson »  2-ifi«af,  231  j  I 
Coop.  286*  Nor  should  any  person  be  appointed^  i> who  baar^aa 
interst  adverse  to  th/e  creditors.  As  thte  ciWitotSy  J^owevfi][t,  ^a 
their  discretion,  may  choose  whom  they  will,  the  legisiatiirehaare 
thought  it  necessary  to  vest  acontrolUiig  poWer  •  in'tbisitespeiii 
in.  the  Lord  Chancellor,  who,  upon* petition,  mayioixiesitfae^a^ 
signee,  if  ineligible)  ■  to  be  remevftd^  and  a  ndw  a8sigB«e..eipff 
pointed,  as  hereinafter- meo^oaMdiv  asA  in  one.  eaf£y  ^henotA 
person,  itdio^had  an- interest' adve»e>tQ  a-'large  bodyofi  t^iCXAr 
di^MTS,  was  chosen  assigaeer  heiQxei«ised<  thiscooteol,  byy^p^- 
uRsttng  an  -agent  «r  inspector  to  fact  as  iassigDe&OA  their  behalf* 
£i}  p.MUh,1l  Roae,'6Q^  S^MKdmd  >J9Jtl30.  and  w«  Ex  p.  if)t 
Tattet,  I  Rose,  324,  1  V.  and  B.  280.  Ex  p.  MatteU,  1.  Ua$s, 
aOd.  Ek  p,  Busanv,  "I  JhosBi 2€6, ^Eoi.p.^impsom,  2<iine,'997. 
Besides  wiiieh,  by  stivt.  dt^Qeeuiii  ch\6*'f,  64  the  tjommmjo^f 
ertf  ehidl  have -power 'to  reject  anyiperton,/  chosea^  bjy  the  jQrediilr 
apa>as'<  assignee,  who  shall  appeaBwtbtih^tt;  unfit  to  b^jQuoh- 
aaaignee ;  'andupon^uch  lejectidn  ^another  assignee  br  awigt|ee$: 
skalLbe  H^hosen.  Vide  infiui'  'iUsuaily  two.  a#s^aees^)|oii^:i 
tinea  three  er.motae,  sometimes  ^einfy  one,.  ace<(eho«eA,.in.(pra|i»Sf 
tiemtotheiiiagDitud&ofthebatakTupti's  coiMerqs.    •.<•:,    ii  ui')i 

.  Whm*  ■■  uherey  hew-  And  btf,  tu^iom  it^sm*].  By  ^tat^  6, ,  Qeqn,  4^ 
cwiilfi^  $  61  y  at  the  seqon^imeeting  appointed  by  itbe  oemini^ioM* 
en  vast  aforesaid  (ids  onde.  pw.  7.0)  i or  ^ny  adjournment  theiijlpf,- 
assignees  ^of  the  bankAipt's- ^estate  laod  effects  shall  be.(Cheseniv 
and;  all  cseditors  who  have  pt*£hred  debts  under  tbe  comi^issignj 
to  the  amount  of  ten  pounds  and  upwards>  shall  beenM^di^a 
vote:  in*  such  choice  ;  and  also  any  person  authorised  by^lett^f 
(^'Attorney  from  any.  such  cveditor  or  creditors,  upon- pYQOiC;l9f 
the 'execution  thereof ,  either  by  afiidavit  sworn  before^  a.ma^r> 
iR-i«haneeiy»  ecdinary  or,  extraordinary,  or  by  oath  before. .the- 
Qpmmissioners  viva  voce,  and  in  case  of  creditors  residing  outjpiC 
EngtoMd,  by  oath  before  a  magistrate  where  the  party  shall*  j[)e 
riding,  duly  attested  by  a  notary  public,  Britifh  minister  q^- 
consul ;  and  the  choice  shall  be  made  by  the  major  part  in  v^i^% 
of  the  creditors  so  entitled  to  vote:  provided  that,  the  cprnm^^ 
sioners  shall  have  power  to  reject  any  person  so  chosen  wh^ 
idiall  appear  to. them  unfit  to  be  such  assignee  as.afoiesau^w.-^vad 
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upon  such  rejeokiba  a  newohoice  of  asotber  awigifte  or  assign, 
mesi  shall  he  made  as.  afoiesaid. 

The  choice  of  assignees  must'  be  made  at  the  second  pubiio' 
meeting,  or  at  an  adjoummentthiere^f ;  and  the  commisstonerai 
hanre  the  power  to  adjourn  the  choilee  of  assignees,  if  they  think: 
prOpeT)  even  although  all  the  creditors  who  are  fH'esent  concur 
la  tU  election;     Exp,  Garland,  2  Rose,  361,  1  Mad.  318.   But' 
where  they  adjourned  it,  for  the  ipurpose  of  allowing  time  to  in- 
vestigate a  pi-oof 'tendered 'to  them»  and  it  appeared  that  the  debt 
tendered,  even  if  proved^  waa<notof  an  amount  sufficient  tor 
afl^  the  choice  of  assignees  already  made,  the  court,  upon  peti<r 
tidn,  oidered'tbe  fEomsiirissiener»'to  execute  the  aAsignment  to  the 
assignees  who 'had- been  chmenb-   Eop*  Woollejf,  1  GlynS^J»^ 
966. '  'A  msfcjoT  part  of  thef  coOHttissiiMMrs  must  be  present  At  the 
na^tinigf  at  wilioh  the  assigneesiape)  chosen  ;  and  therefore,  where 
ofl(e  otthitnissioner  alone:  iwascpreilent.  at  the  meetiag,  the  choice 
of)  nisi^aeei^  wa»*set  aside^;  CMeni  although  the  assignaieitt  was 
n^lnrly '  essclited  by  ithfte '  «amifais^iott6rs.    Et  p,  Mokfe  Sf  si; 

^T&e^<^i^  is  to  be  made  <b^'the  major  part  in  value  of  the 
ci«d»toy&  who  have  proffed  d^bts  under  the  oommission' to  ithc 
nmmaA  of  £l(k  or  upwardsyand^who  are' either  ^present  at.  the« 
dietting',  ot  have  derated' others  by  letters  ef  attorney  to  A^ote^ 
f«»^b0MJi  Widii^upf^i  nkd'Me  thafmrm  ttfthti^ttinefaiUrrm^f 
\iS^lA6i';3^miitiiif>tkei[iffidk9ii  hf  txetmiioA,  ii.  p..47«.  Even  libie 
baH4)ra|>1Phiiftself ftiay  vote*  Vfl<^^  havebeen  allowed  tor proDcns 
debt  of  £10  or  «pw«rds'  wa^rAiiui  uQtcmna«um^^''&iJdeJ£iompNi\) 
Green,  260.  See  1  Glyn^J,  151.  And  the  number  of  credi- 
tors present  is  immaterial ;  even  if  one  only  be  present,  he  may 
e]bo^hiAi8tin*^<^)t,  2l86j  And<^hist<ich0iee  mil  be  suppt^tid, 
a)lhtnxgh'>th6re'%€f  other  ofeditofs,>UDlprepared-utth^<tiA)ni^nt 
td<^{^¥(y^,  buir  who,  "if  they  had  proved,  would  have  been  aUe  ta 
prttcW^  a  different  person  to  be  chosen  ;  Exp,  BHtterfil,  1  Rentf 
192\  Exp,  Greignier,  1  Atk,  91;  unless- indeed  such  chok» 
wfcre' procured  by  fraud,  or  the  like.  See  Ex,  p,  Surteee,  12  Ves: 
l&L^'^Bjrji,  Dtirent,  Buck,  201.  Where,  however,  by  the  mi»- 
tttef'of  the  commissioners  in  rejecting  a  power  of  attorney,  the^ 
j^eipal  creditor  was  prevented  from  voting,  and  the  cireum*-^ 
sttihce'ft'ofthe  case  were  very  special,  upon  petition  a  new  choice 
^^'dirtected,  the  petitioner  indemnifying  the  estate  against  the 
(Njitfe^  ■  Ex  p:  Edwards,  Buck,  411.  So  where  the  great  i>ody.  of 
the  creditors  had  been  exclikled  from  proving,  but  were  after*: 
M\^i,'  dhxl  after  assignees  were  chosen,  allowed- to  prove;- 
^'Wkft  directed  a  new  choice  of  assignees.  £a>  plHuwkini,' 
Bkifc,mo:  >  •  '*  ••-'...'.- 

'^Vm^Msdkttely'tipeii  the  choice  being  made^  the  oredi«fnfs  lB|«ir 


a  .Memonndaai  to  dlat  eliact^  (jm  thAfwm,  iL.p,  48),  add  an 
acceptance  of  the  trust  is  signed  at  the  foot  of  it  by  the  assig- 
naesi  or  by  some  person  or  persons  for  them,  and  deputed  for 
that  purpose  by  letter  of  attorney.  As  9o«ji|i  as  this  is  signed, 
tba  commusflioneis  then  execute  the  assignment,  ice.  as  meni> 
tioned  in  the  next  section.  Where  the  banknipt  had  nopro« 
perly,  and  none  of  the  creditors  on  that  acqount  would  undiBr<r 
take  the  office  of  assignee,  the  court,  upon  this  being  certified 
by  the  comnussioners,  made  an  order  that  unless  the  petitioning 
creditor  would  accept  the  office  of  assignee,  th«  commission 
should  be  superseded.     1  Chmtian,  B.  L,  252. 

In  wkti  caaet  removtd.'}  If  any  fraud  be  practised  in  procur« 
ing  a  particular  peraon  to  be  chosen  assignee,  the  court,  upon 
af^licatiotty  will  order  him  to  be  removed.  Fide  supra,  and  mh 
Es  p.  Shaw  and  aL  I  Glyn  ^  J,  127«  And  in  suc^  cases,  al* 
though  the  objection  be  to  one  only  of  two  or  more  assignees, 
yet  the  choice  as  to  all  must  be  set  aside,  and  the  creditors  must 
proceed  to  a  new  choice  of  assignees.  Per  Lord  EUlon,  in  £cp» 
Shaw  6f  al.  1  Glyn  ^  J.  155.  So,  in  one  or  two  cases,  under, 
8»ecial  circumstances,  already  noticed  (supra),  where  ike  piin- 
apal  creditor,  or  the  great  body  of  the  creditors  were  excluded 
from  the  choice  of  assignees,  the  court  ordered  the  assignees  to 
be  removed.  So,  for  misconduct  in  the  execution  of  their  trust, 
£rp.  HalUday,  7  Fin.  Abr,  77,  for  converting  to  their  own  use 
aoy  part  of  the  bankrupt's  property.  Ex  p,  Tawnshmd,  15  Vet. 
400,  for  even  purchasing  any  part  of  the  bankrupt's  property, 
or  permitting  a  co- assignee  to  do  so.  Ex  p.  Reynolds,  5  Ves,  707, 
or  the  like,  the  court,  upon  petition  of  any  of  the  creditors,  will 
order  assignees  to  be  removed. 

By  Ord.  Loughb.  8  March,  1794,  in  case  an  assignee  shall 
become  bankrupt,  such  bankrupt  assignee  shall  be  removed ;  and 
upon  the  death  or  bankruptcy  of  an  assignee,  upon  application 
made  to  the  major  part  of  the  commissioners  named  in  tne  com- 
mission, signed  by  one  or  more  of  the  creditors  who  have  proved 
their  debts  and  are  entitled  to  vote  for  assignees,  the  commission* 
ers  shall  cause  due  notice  to  be  given  in  the  London  Gazette, 
and  in  such  other  of  the  public  papers  as  they  shall  think  fit, 
of  the  time  and  place  when  and  where  they  shall  proceed  to  thp 
choice  of  a  new  assignee,  in  the  room  and  stead  of  the  de> 
ceased  or  bankrupt  assignee.  No  application  to  the  court  is  re- 
quisite in  this  case.  Ex  p.  Watts,  1  Rose,  436.  See  Ex  p. 
Nevton,  I  Atk,  97.  Ex  p.  Stonehmise,  Buck,  531.  So,  insol- 
vency or  compounding  with  his  creditors,  is  a  sufficient  cause 
for  removing  an  assignee.  See  Ex  p.  Surtees,  12  Ves,  10.  So, 
if  an  assignee  reside  t>erroanently  out  of  the  jurisdiction  of  thfi 
court,  as,  -for  instancy,  in  Scotland,  the  oourt,  upon  petitipni^l- 
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yBoi  BA  «ikiigiieft  imrjr/  under  ciresmstMiees,  b«  ronoMd  at  lin 
oi«n  nqutfttv  vpcMi  petitiofi ;  botiD  Bach  a  case  he  will  have  to 
p«jr«all«lie  ooste  attending  it ;  he  must  consent  to  allow  the  new 
assigDee  to  abe- ids' name  in  all  actions  in  whidi  it  may  be  ne- 
cesifciry  t9  «s»  it»  iipoa'an  iodemnity  to  be  settled  by  the  mas- 
ter*;' be  must  consent  to  pay  the  costs  of  all  pfoceedfaigs  com- 
menced by  hiib,  ^hidk  the  new  assignee  does  not  continue,  un- 
less "the -master  should  report  that  such  costs  were  properly  in- 
curred ;  Ex  p.  ThdHeif,  Buck,  231,  466,  3  Mad.  273 ;  and  he 
mus^(a|ld  ikideed  so  must  the  ascignees  in  all  cases  of  removal) 
jam  with  the  eemmiseioaers  in  an  assignment  to  the  new  assig- 
nee ;  £r  p.  Newton,  1  Alh.  06.  Exp.  HaUidinf,  7  Vi».  Ahr.  77, 
or  if  he  aibscoiid,  or  from  other  causes  catiaot  execute  the  as- 
sigBBieiit,  the- court,  in  tfutfh  ease,  will  oorder  the  original  assign- 
sseatt  to  be  vacaMd,  Ex  p.  Binnbridge,  6  Vet.  451.  Eg  p.  C^^ 
Id  Vm.  271.  Et  p.  HiggiH9,  1  BaU  and  Beatty,  218.  Ea  p. 
Boabonust  3  Mmi*  23.  b:xp.  Cmrp,  Buck,  314^  Ex  p.  Bury, 
E3p*  WiUon,  Cooke,  808.  But  an  assignee,  removed  for  the 
ceubenieoce  of  tiie  estate^  as^lbrmfirmity,  or  the  like,  will  not 
hv  obliged  to  p«y  costs;  as- if  removed  for  his  own  convenience 
Amm.5  Mad.  76. 

^nd  by  staU  ^  Geo.  4«  e.  16;  $  66,  authority  is  given  to  the 
Lnrd  Chancellor  to  order  the  assignment  or  bargain  and  sale  to 
be  vacated,  and  otheis  to  make  to  other  assignees  to  be  chosen 
h^  the  creditors,  so' however  as  not  to  affect  the  title  of  previous 
purdiasenu    See  Ikie  section ,  pott,  p.  122. 

iAppolntment  of  Banker,  ^c]  By  stat.  &  Geo.  4.  c.  16.  §  102. 
at  the  meeting  of  creditors  for  the  choice  of  assignees,  the  major 
part  in  value  of  such  creditors  there  present  may  direct  how, 
and  with  whom,  and  where,  the  money  received  from  time  to 
taoe  out  of  the  estate  shall  be  paid  in  an  remain  until  ijt  be  di> 
vtded ;  and  if  such  creditors  shall  not  make  such  direction  as 
aforesaid,  the  commissioners  shall,  immediately  after  such  choice, 
and  at  the  same  meetings  make  such  direction ;  but  no  money 
shall  be  directed  to  be  paid  into  the  hands  of  any  of  the  com- 
missioners, or  of  the  solicitor  to  the  commission,  or  into  any 
bslfktng-honse,  or  other  house  of  trade,  in  which  any  such  com- 
missioner, assignee,  or  solicitor  is  interested.  A  memorandum 
of  this  (Urection  is  written  at  the  foot  of  the  memorandum  of  the 
choice  of  assignees,  already  mentioned  {ante,  p.  118),  and  is 
sigl&ed  by  the  creditors.  See  the  form,  ii.  p.  48.  If  no  direc- 
tiw  be  given,  the  assignees  shall  pay  all  monies  received  by 
them  into'the  Bank  of  England.    Ord.  Loughb,  8  March,  1794. 
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Alio,  by  sect*  103,  the  commiMimieni  nay,  as  often  as  it 
shall  appear  to  them  expedient  for  the  bankrupt's  estate,  direct 
^ny  money,  part  of  such  estate,  to  be  invested  in  the  purchase 
of  exchequer  bills,  for  the  benefit  of  the  creditors,  and  may  di- 
rect where  and  with  whom  such  exchequer  bills  shall  be  kept, 
and  cause  such  exchequer  bills  to  be  sold  when  it  shall  appear 
to  them  expedient,  and  may  direct  the  proceeds  thereof  to  be 
again  laid  out  in  the  purchase  of  exchequer  bills,  or  to  be  ap* 
plied  for  the  benefit  of  the  creditors,  subject  to  the  control  of 
the  Lord  Chancellor. 

And  by  sect.  104,  if  any  assignee  shall  retain  in  his  hands, 
or  employ  for  his  own  benefit,  or  knowingly  permit  any  co-as« 
signee  so  to  retain  or  employ,  any  sum  to  the  amount  of  ome 
hundred  pounds  or  upwards,  part  of  the  estate  of  the  bankrupt^ 
or  shall  neglect  to  invest  any  money  in  the  purchase  of  excfaiB- 
quer  bills,  when  so  directed  as  aforesaid,  every  such  assignee 
shall  be  liable  to  be  charged  in  his  accounts  with  such  sun  as 
shall  be  equal  to  interest  at  the  rate  of  twenty  per  eeat.  on  ali 
such  money,  for  the  time  during  which  he  shall  have  so  retauwd 
or  employed  the  same,  or  permitted  the  same  to  be  so  retained 
or  employed*  as  aforesaid,  or  during  which  he  shall  have  lo 
neglected  to  invest  the  same  in  the  purchase  of  exchequer  bills; 
aim  the  commissionei-s  are  hereby  required  to  charge  every  such 
assignee  in  his  accounts  accordingly.  See  £x  p.  Wilkutitm, 
Buck,  197.     Lxp.  Goldmith  and  at,  1  Glyn  ^  J.  405. 

Where  the  estate,  by  order  of  the  creditors,  was  depoeited  in 
the  Bank  of  England,  and  two  of  the  three  assignees,  having 
signed  the  drafts  for  a  dividend,  forwarded  them  to  the  third  as- 
signee for  hi^  signature,  and  such  third  assignee  signs  the 
draft,  receives  the  money,  and  applies  it  to  his  own  use  and  dies, 
his  estate  was  held  not  to  be  liable  to  pay  £20  per  cent,  inteiest 
on  the  funds  so  misapplied.  Ex  p,  Wackerhath^  2  Glyn  Sf  J, 
151. 

Although  the  money  be  thus  paid  into  a  bank,  or  laid  out  in 
exchequer  bills,  yet  it  still  remains  subject  to  the  control  of  the 
Lord  Chancellor.  Therefore,  where  money  was  lodged  in  the 
Bank  of  England  in  the  names  of  five  assignees,  one  of  whom 
was  dead,  and  another  had  absconded,  and  the  bank  refused  to 
pay  it  to  the  three  remaining  assignees,  without  proof  that  the 
other,  two  were  dead,  the  Lord  Chancellor,  upon  petition,  order- 
ed the  money  to  be  paid  to  the  three  assignees,  intimating  at 
the  same  time  that  he  had  no  doubt  but  that  he  had  authority  to 
do  so.  Ex  p,  Collins,  2  Cox,  427.  Ex  p.  Hunter,  1  Menvale,  409, 
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SscTioir  IX. 

The  Assignment,  and  what  panes  under  it, 
I  t 

1.  The  Assignment, 


Immediately  after  the  creditors  have  chosen  the  assienees 
tte  eommissionert  execute  an  assignment  of  all  the  banlSupt'i 
cKattd  property,  ^nd  a  bargain  and  sale  of  his  real  property  Hf 
^have  any)  to  thetti.    Seethefmn  of  the  assignment,  fi.  ».  49 
ef:^ehke,  after  a  jfnfbisionaVbssignment,  ii.  p,  66  ;  of  a  bargain 
^sah,  ii.p.63;  ^if  the  Wce/t^er  a' provisional  bargain  and  sale, 
^^^J^  W«.Wif^'Br^^,  1  Ath,  88.   Be^n^tv.  Gandy, 
€airl*..m.     fkp.  fUdioHl  Atnb.lBO.    It  is  not  necessary  that 
copyhold  estates  shoruia  be  itlclndid  in  the  bargain  and  sale  • 
ter'tfciey  may  be  6o!iiveyed  dffeetly  frota  the  commissioners  to 
Uie^grehwer.     Ex  prHarvihf,  Bvck,  493,  4  Mad.  403.    And 
smB^^.  Man,  I  Atk.  9&.    And  this  has  the  effect  of  savinff 

a  dibble  ^et0  the  loid.    Vide  p<^,  p:\26. 

J  ft  •  '- 

^'Svhat  tinie  it  relates,']  The  assignees  have  no  title  whatever 
"*  i^iS??^™?*'?  property,  real  or  personal,  until  the  assignment 
orbafgam  and  sale  is  actually  executed.  Then,  as  to  personal 
property,  their  title  relates  back  to  the  act  of  bankruptcy  •  but 
as'tb  re^  property,  although  the  assigness  are  entitled  to,'  and 
may  claim  and  recover,  all  lands  of  which  the  bankrupt  ^as 
seized  at  the  time  of  the  act  of  bankruptcy  or  afterwards,jyet 
th%y  are  not  deemed  to  have  the  seisin  of  them,  until  actuSly 
conveyed  to  them  by  the  bargain  and  sale.  And,  therefore, 
where  an  ejectment  was  brought  for  lands  of  a  bankrupt,  on  the 
demiS(b  trf  the  assignees,  and  the  day  of  the  demise  was  laid 
affcpr  the  date  of  the  commission,  but  before  the  execution  of 
tSftr  ba^ain  and  sale,  the  plaintiff  was  nonsuit,  and  the  court 
reftfised  to  set  it  aside.  Doe  v.  Mitchell  and  al,  2  M,  i  S,  446 
A^  see  Perry  v.  Bowes,  T.  Jon,  196,  1  Vent,  360.  Mliot  y 
Bimy,  12  Mod,  3.     Lloyd  v.  Lander,  5  Mad.  282. 

Wiere  a  trader  commits  an  act  of  bankruptcy  by  lying  in 
prison,  this  relates,  not  to  the  twenty-first,  but  to  the  first  day. 
of^itoprisonment,  so  as  to  overreach  all  intermediate  transac- 
tidW*5  f^te,  p,  46 ;  all  the  other  acts  of  bankruptcy  relate,  of 
oonne,  to  the  very  day  on  which  they  have  ti^en  committed. 
Aad  in  judging  of  the  date  of  an  act  of  bankruptcy,  with  refer- 
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eace  to  any  transaction  of  the  bankrupt,  the  courts  will  take 
notice  of  a  fraction  of  a  day.  Therefore,  where  the  sheriff  seized 
the  goods  of  a  trader  under  an  execution,  and  subsequently  on 
the  same  day  the  trader  rendered  himself  in  discharge  of  his  bail 
in  another  action,  and  committed  an  act  of  bankruptcy  by  lying 
ia  prison  ;  in  an  action  for  the  value  of  the  goods,  brought  by 
the  assignees  against  the  sheriff,  the  court  took  notice  of  this 
fraction  of  the  day,  and  held  that  as  the  sheriff  had  seized  be* 
fore  the  bankrupt  had  surrendered,  the  assignees  were  not  enti- 
tled to  recover.  Thomas  v.  Desanges,  2  B,  S^  A,  586.  It  may 
be  necessary  here  to  remark,  that  the  act  of  bankruptcy  to 
which  the  assignment  has  relation,  as  above  stated,  must  be 
some  act  committed  subsequently  to  the  accruing  of  the  peti- 
tioning creditor's  debt.  Ante,  p,  54,  55,  8^c,  Ex  p.  Birkett, 
2  i?^e,  71. 

As  the  king  is  not  bound  by  the  bankrupt  laws,  this  relation 
of  the  assignment  has  no  effect  on  any  process,  &c.  at  his  suit ; 
he  is  bound  by  the  assignment,  only  from  the  time  of  its  being 
actually  executed.  R.  v.  Arnold,  7  Vin,  Abr.  104.  R.  v.  Cot- 
ton, 2  Ves,  295.  JR.  v.  Pitley,  Bunb.  202.  Ex  p.  Russell,  19 
Ves.  165.  R.  v.  Bewdley,  Cook,  379.  An  extent  operates  from 
the  time  of  its  teste,  or  the  date  of  the  Jiat  for  it ;  and  if  that 
be  prior  to  the  execution  of  the  assignment,  the  crown  shall  have 
its  execution  of  the  properly  of  the  bankrupt ;  even  where  the 
extent  was  tested  on  the  same  day  the  assignment  was  executed, 
the  court  of  exchequer  held  that  the  king's  process  should  be 
preferred.  Park  Rep,  126.  But  if  the  assignment  be  executed 
prior  to  the  teste  of  the  extent  or  date  of  the  Jiat,  then  the  as- 
signees shall  have  the  property  of  the  bankrupt,  notwithstanding 
the  debt  due  to  the  crown.  See  R,  v.  Maun,  2  Str,  749.  The 
land-tax  money,  in  the  hands  of  a  collector,  is  a  debt  due  to  the 
king ;  and  although  the  warrant  of  the  commissioners  .of  land 
tax  be  not  equal  to  an  extent,  so  as  to  bind  the  goods  from  the 
date,  yet  if  a  collector  become  bankrupt,  and  his  goods  be  af- 
terwards seized  under  a  warrant  from  the  commissioners,  before 
the  actual  execution  of  the  assignment,  the  king's  debt  must  be 
satisfied.  Brassey  v.  Dawson,  2  Str.  978.  and  see  R.  v.  Jones,  8 
Price,  108.  So.  a  warrant  of  the  commissioners  of  excise  to 
seize  the  goods  of  a  trader,  for  penalties  incurred  by  him  pre- 
viously to  his  bankruptcy,  canuot  be  executed  on  the  goods  in 
the  hands  of  the  assignees  after  an  assignment.  Austin  v.  White' 
head,  6  T.  R,  436.    See  Stracey  v.  Hulse,  Doug,  411. 

In  what  cases,  and  how  vacated."]  By  stat.  6  Geo.  4.  c.  16. 
§  66.  the  Lord  Chancellor  may,  upon  petition,  order  any  con- 
veyance or  assignment  either  of  the  raal  or  personal  eatatt  of  the 
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bankrupt,  made  either  to  assignees  appointed  by  the  commis- 
sioners or  chosen  by  the  creditors,  and  any  enrolment  thereof 
to  be  vacated,  provided  that  no  title  of  any  purchaser  underany 
conveyance  prior  to  such  order,  be  thereby  affected,  and  that  no 
estate  previously  barred.be  thereby  revived ;  and  the  Lord 
Chancellor  may  order  the  commissioners  to  execute  a  new  as- 
signment or  assignments  of  the  debts  and  effects  unreceived  and 
not  disposed  of  by  the  then  assignee  or  assignees  to  any  other 
person  or  persons  to  be  chosen  by  the  creditors  as  aforesaid,  or 
to  execute  a  new  conveyance  of  the  real  estate  unsold  or  not 
conveyed  to  such  person  or  persons,  and  in  such  manner,  as  the 
Lord  Chancellor  shall  direct  ,  and  if  such  new  assignment  shall 
be  ordered,  the  debts  and  personal  estate  of  the  bankrupt  shall 
be  thereby  vested  in  such  new  assignees,  and  it  shall  be  lawful 
for  them  to  sue  for  the  same,  and  to  discharge  any  action  or 
suit,  or  to  give  any  acquittance  for  such  debts,  as  effectually  as 
the  former  assignees  might  have  done  ;  and  the  commissioners 
shall,  in  the  two  London  Gazettes  next  after  the  removal  of  such 
assignee  or  assignees  and  such  new  appointment  as  aforesaid, 
cause  advertisements  to  be  inserted,  giving  notice  of  such  re- 
moval and  appointment,  and  directing  persons  indebted  to  the 
bankrupt's  estate  not  to  pay  any  debt  to  the  assignee  or  assignees 
so  removed ;  and  if  such  new  conveyance  as  aforesaid  shall  be 
ordered  as  aforesaid,  it  shall  be  valid  without  any  conveyance 
from  any  former  assignee  or  assignees,  or  his  or  their  heirs  or 
assigns,  provided  that'  the  order  so  made  for  vacating  any  bar- 
gain and  sale  be  enrolled  ;  and  any  bargain  and  sale  to  be  exe- 
cuted in  pursuance  thereof  shall  be  enrolled  in  the  same  court 
as  the  first  bargain  and  sale  of  the  same  estate  was  enrolled. 

Nearly  the  same  authority  was  given  to  the  Lord  Chancellor 
by  two  of  the  repealed  acts,  namely,  5  Geo.  2.  c.  30.  $  31.  and 
3  Geo.  4.  c.  81.  §,  5.  See  Ex  p.  Harris,  3  Mad.  473.  Ex  p. 
Cook,  Buck,  321.  And  he  will  exercise  it  in  in  all  those  cases 
already  mentioned,  in  which  assignees  may  be  removed  (lee  ante 
p.  118,)  and  also  in  case  of  the  death  of  assignees.  See  Ex.  p. 
Cony  Buck,  314.  In  one  case,  where  the  estate  was  small,  the 
court  vacated  the  assignment  and  bargain  and  sale,  without  order- 
ing a  new  choice  of  assignees.     Ex  p.  Kersley,  Buck,  477. 


2.   What  property  pastes  under  the  Assignment. 

The  general  rule  is,  that  all  property  of  the  bankrupt,  real 
and  personal,  in  possession,  remainder,  reversion,  or  in  action 
merely,  to  which  he  was  entitled  at  the  date  of  the  act  of  bank- 
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ruptcy,  or  afterwardsi  is  vested  in  his  assignees  by  the  assign- 
ment atid  bargain  and  sale  ;  and  his  acts  thenceforth,  with  re- 
ference to  this  property,  are  considered,  to  all  intents  and  pur- 
poses, as  the  acts  of  a  stranger.  To  this  however,  some  excep- 
tions have  been  made  by  statute,  which  shall  be  noticed  pre- 
sently. Having  laid  down  this  general  rule  thus  shortly,  we 
shall  now  proceed  to  treat  of  the  subject,  more  particularly  un- 
d^r  the  following  heads. 

Fee  simple,  Estate  for  life,  ^c]  By  stat.  6  Geo.  4.  c.  16.  J  64 
the  commissioners  shall,  by  deed  indented  and  enrolled  iu  any 
of  his  Majesty's  courts  of  record,  convey  to  the  said  assignees, 
for  the  benefit  of  the  creditors  as  aforesaid,  all  lands,  tenements, 
and  hereditaments*  (except  copy  of  customary  hold)  in  England, 
Scotland,  Ireland,  or  in  any  other  of  the  dominions,  plantations, 
or  colonies  belonging  to  his  Majesty,  to  which  any  bankrupt  is 
entitled  and  all  interest  to  which  such  bankrupt  is  entitled  to 
in  any  of  such  lands,  tenements,  or  hereditaments,    and  of 
which   he  might  according  to  the  laws  of  the  several  coun- 
tries, dominions,  plantations,  or  colonies,  have  disposed  ;  and  all 
such  lands,  tenements,  and  hereditaments  as  he  shall  purchase, 
or  shall  descend,  be  devised,  revert  to,  or  come  to  such  bankrupt, 
before  he  shall  have  obtained  his  certificate ;  and  all  deeds,  pa- 
pers, and  writings  respecting  the  same  ;   and  every  such  deed 
shall  be  valid  against  the  bankrupt,  and  against  all  persons  claim- 
ing under  him  :  Provided  that,  where,  according  to  the  laws  of 
any  such  plantation  or  colony,  such  deed  would  require  regis- 
tration, enrolment,  or  recording,  the  same  shall  be  so  registered, 
.  enrolled,  or  recorded,  according  to  the  laws  of  such  plantation 
or  colony ;  and  no  such  deed  shall  invalidate  the  title  of  any 
purchaser  for  valuable  consideration  prior  to  such  registration, 
enrolment,  or  recording,  without  notice  that  the  commission  has 
issued.     See  form  of  the  deed,  ii.  pp.  53.  61 .  and  of  the  enrolment, 
ii.  p.  66. 

This  of  course  includes,  not  only  estates  in  possession,  but  also 
estates  in  remainder  and  reversion.  Even  a  mere  possibility  of 
right  will  pass  under  the  deed.  As,  for  instance,  where  pro- 
perty Is  devised  to  a  person  for  life,  remainder  to  such  of  his 

*  Until  lately,  the  freehold  property  of  a  trader  at  his  decease 
was  not  liable,  in  the  hands  of  his  heir  or  devisee,  for  the  pay- 
ment of  his  simple  contract  debts,  unless  he  had  become  bank- 
rupt ;  but  by  Stat.  47  Geo.  3,  sess.  4.  c.  72.  §  1,  it  is  now  made 
assets  in  equity,  to  be  applied  to  the  payment  of  all  his  debts, 
as  well  by  simple  contract  as  by  specialty,  the  specialty  credi- 
tors, however,  to  be  preferred. 
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children  as  shall  be  living  at  the  time  of  his  death  ;  and  one  of 
the  children  in  the  life*time  of  the  father  becomes  bankrupt  and 
obtains  his  certificate,  and  then  the  father  dies :  the  bankrupt's 
share  of  the  property  will  have  passed  to  his  assignees  under  the 
assignment.  Higden  v.  Williamson,  3  P.  Wms,  132.  But  a  pos- 
sibility that  lands  will  come  to  the  bankrupt  by  descent,  if  they 
do  not  actually  descend  to  him  before  he  obtains  his  certificate, 
will  not  pass  to  the  assignees.  Moth  v.  Frome,  Amb.  394.  CarU' 
Urn  V.  Leightan,  3  MerivaU,  App.  667. 

It  also  includes  incorporeal  hereditaments.  Thus,  ibr  in- 
stance, if  a  bankrupt  be  the  patron  of  an  advowson,  it  passes  to 
the  assignees  under  the  deed  of  bargain  and  sale ;  ijut  if  the 
church  be  void  at  the  time  the  advowson  is  sold,  the  bankrupt, 
it  seems,  and  not  the  vendor,  shall  present.  Ex  p.  Meymot, 
1  Atk.  196,  I  Bum,  Eec.  L,  12S.  and  see  6  Geo.  4.  e.  16.  §  77, 
post.  So,  the  commissioners  may  sell  any  oflBoe  of  inheritance^ 
&c.,  which  the  )>aokrupt  lawfully  might  have  sold ;  Ex  p.  Butler, 
I  Atk.  210»  215,  Amb.  78.  Ex  p.  Joynes,  Cook,  316.  Ex  p.  GU- 
bse,  id.  i  but  if  it  concern  the  administration  of  justice,  or  be 
otherwise  within  stat.  5  &  6  £d.  3.  c  16,  they  cannot ;  BriS" 
tew*s  case,  1  Atk.  212.  Schellinger  v.  Blackerby,  1  Ves.  347. 
£ip,  LyonSp  Amb.  89 ;  nor  can  the  half-pay  of  an  officer  be  sold 
See  Flarty  t.  Odium,  3  T.  J2.  681.  LidderdaU  v.  Duke  of  Mow 
trow,  4  T.  A.  248.  Stotte  v.  LidderdaU,  2  Anst.  533.  Barwidt 
tr.  Reade,  I  H.  Bl.  627.  Stewart  v.  Tucker,  2  W.  Bl.  1137. 
So  annuities,  the  property  of  a  bankrupt,  pass  under  the  as- 
signment ;  Brandon  v.  Robinson,  1  Rote,  197 ;  and  the  same,  fts 
to  heriots,  reliefs,  &c.  Com.  Dig.  Bankrupt,  D.  16,  and  all  other 
incorporeal  hereditaments  which  may  legally  be  sold. 

Estate  taxLI  By  sUt.  6  Geo.  4.  c.  16.  $  65,  the  commissioneit 
shall  by  deed,  indented  and  enrolled  as  aforesaid,  {see  secL  64, 
nipra,)  make  sale,  for  the  benefit  of  the  creditors  as  aforesaid,  of 
any  lands,  tenements,  and  hereditaments,  situate  either  in  £ng' 
laid  or  Ireland,  whereof  the  bankrupt  is  seised  of  any  estate 
tail  in  possession,  reversion,  or  remainder,  and  wheireof  no  re- 
version or  remainder  is  in  the  crown,  the  gift  or  provision  of  the 
crown ;  and  every  such  deed  shall  be  good  against  the  said 
buikrupt  and  the  issue  of  his  body,  and  against  all  persons 
claiming  under  him  after  he  became  bankrupt,  and  all  persons 
whom  the  said  bankrupt  by  fine,  common  recovery,  or  any  other 
means,  might  cut  off  or  debar  from  any  remainder,  reversion,  or 
other  interest,  in  or  out  of  any  of  the  said  lands,  tenements,  or 
hereditaments. 

Where  a  joint  commission  issued  against  the  tenant  for  life, 
and  the  tenant  in  tail  in  remainder  of  the  same  estate,  it  was 
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holden  that  the  execution  of  the  power  of  the  commissioners 
operated  separately  on  each  estate,  and  therefore  that  under  the 
bargain  and  isale  of  the  commissioners  the  assignees  took  an 
estate  for  life,  and  a  base  fee  in  remainder  determinable  on  the 
death  of  the  tenant  in  tail  and  the  failure  of  issue  of  his  body. 
Jervis  ^  aL  v.  Tayleur,  3  B,  8^  A.  557.  and  see  Doe  v.  Clarke, 
infra. 

CopyholdsJ]  By  stat.  6  Geo.  4.  c.l6.  $  68,  the  commissioners 
shall  have  power,  by  deed  indented  and  enrolled  in  any  of  his 
Majesty's  courts  of  record,  to  make  sale,  for  the  benefit  of  the 
creditors,  of  any  copyhold  or  customaryhold  lands,  or  of  any  in- 
terest to  which  any  bankrupt  is  entitled  therein,  and  thereby  to 
entitle  or  authorize  any  person  or  persons  on  their  behalf  to  sur- 
render the  same  for  the  purpose  of  any  purchaser  or  purchasers 
being  admitted  thereto. 

Where  a  testator  devised  a  copyhold  estate  to  his  vn(e  for  life, 
remainder  to  his  son  and  the  heirs  of  his  body ;  and  there  was 
no  custom  in  the  manor  to  entail  copyholds ;  the  mother  died  ; 
the  son  had  become  bankrupt  and  died,  before  admittance  and 
before  any  bargain  and  sale  executed  by  the  commissioners,  leav- 
ing issue  :  the  court  held  that  the  son  took  a  fee  simple  condi* 
tional  at  common  law,  and  that  the  commissioners  might  execute 
a  valid  conveyance  of  it  after  his  death.  Doe  v.  Clark,  5  B.  ^* 
A,  458.     See  Jervis  v.  Tayleur,  supra. 

This  conveyance  is  made  by  bargain  and  sale,  directly  from 
the  commissioners  to  the  vendee  ;  Ex  p.  Holland,  4  Mad,  483. 
Drury  v.  Mann,  1  Atk.  96 ;  which  avoids  the  necessity  of  pay- 
ing  a  double  fine  to  the  lord.  And  by  stat.  6  Geo.  4.  c.  16. 
§  69,  every  person,  to  whom  any  sale  of  copyhold  or  customary 
lands  or  tenements  shall  be  made  by  the  commissioners,  shall, 
before  he  enter  into  or  take  any  profit  of  the  same,  agree  and 
compound  with  the  lords  of  the  manors  of  whom  the  same  shall 
be  holden,  for  fines,  dues,  and  other  services  as  theretofore  have 
been  usually  paid  for  the  same ;  and  thereupon  the  said  lords 
shall,  at  the  next  or  any  subsequent  court  to  be  holden  for  the 
said  manors,  grant  unto  such  vendee,  upon  request,  the  said  copy 
or  customary  lands  or  tenements,  for  such  estate  or  interest  as 
shall  have  been  so  sold  to  him  as  aforesaid,  reserving  the  ancient 
rents,  customs,  and  services,  and  shall  admit  him  tenant  of  the 
same. 

Leaseholds.']  A  term  for  years  passes  under  the  assignment ; 
see  6  Geo»  4.  c.l6.  $  64,  supra,  and  §  63,  post ;  but  the  assignees 
may  take  possession  or  not,  according  as  they  consider  the  term 
valuable  or  otherwise.    Beurdillon  v.  Dalton,  2  Esp.  233.    Tur^ 
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ner  v.  Richardson,  7  East,  339.  Copeland  v.  Stevens,  1  B,S^  A. 
593.  See  *'  Crniditional  Estates,"  past,  p.  129.  Formerly  a  bank- 
rupt, possessed  of  a  tenn  for  years  at  the  time  of  his  bankruptcy, 
whether  his  assignees  took  possession  or  not,  was  at  all  times, 
during  the  term  liable  to  be  sued  by  the  lessor  in  covenant  for 
nonpayment  of  rent,  &c.,  Aurwlv.  Mills,  1  H,  BL  433,  4  T,  R. 
94,  though  not  in  debt;  1  H.  BL  437,  n.  4  T.  JR.  91.  and  see 
7  T,  R.  27 ;  and  his  certificate  was  no  bar.  But  now,  by  stat. 
6  Geo.  4.  c.  16,  §  75,  any  bankrupt  entitled  to  any  lease  or 
agreement  for  a  lease,  if  l£e  assignees  accept  the  same,  shall  not 
be  Kable  to  pay  any  rent  accruing  after  the  date  of  the  commis- 
sion, or  be  sued  in  respect  of  any  subsequent  nonobservance  or 
nonperformance  of  the  conditions,  covenants,  or  agreements 
therein  contained ;  and,  if  the  assignees  decline  the  same,  shall 
not  be  liable  as  aforesaid,  in  case  he  deliver  up  such  lease  or 
agreement  to  the  lessor  or  such  person  agreeing  to  grant  a  lease* 
within  fourteen  days  after  he  shall  have  had  notice  that  the  as- 
signees shall  have  declined  as  aforesaid ;  and  if  the  assignees 
shall  not  (upon  being  thereto  required)  elect  whether  they  will 
accept  or  decline  such  lease  or  agreement  for  a  lease,  the  lessor 
or  person  so  agreeing  as  aforesaid,  or  any  person  entitled  under 
such  lessor  or  person  so  agreeing,  shall  be  entitled  to  apply  by 
petition  to  the  Lord  Chancellor,  who  may  order  them  so  to  elect 
and  to  deliver  up  such  lease  or  agveement  (in  case  they«hall 
decline  the  same)  and  the  possession  of  the  premises,  or  may 
make  such  other  order  therein  as  he  shall  think  fit.  See  Doe  v. 
Smith,  5  Taunt,  795. 

There  was  a  similar  clause  contained  in  one  of  the  repealed 
statutes,  (49  Geo.  3.  c.  121,  $  19)  ;  and  that  was  holden  not  to 
extend  to  a  parol  agreement  for  a  lease.  Ex  p.  Sutton,  2  Rose, 
66.  That  act  also  was  holden  to  be  confined  to  cases  between 
lessor  and  lessee,  or  their  respective  assignees,  and  not  to  extend 
to  cases  between  a  lessee  and  his  assignee  of  a  lease ;  Taylor  v. 
Young,  3  B,  Sf  A,  521 ;  and  this  act  would  probably  meet  with 
the  same  construction. 

Where  the  assignees  entered  and  took  possession,  they  were 
considered  as  having  elected  to  take  the  lease,  and  become 
chargeable  with  the  covenants,  although  the  bankrupt's  effects 
were  upon  the  premises,  and  the  assignees  delivered  up  the  key 
immediately  after  the  effects  were  sold.  Hanson  v.  Stevenson, 
1  B.  ^  A,  303.  So,  where  asugnees  intermeddle  with  and  as- 
sume the  management  of  the  bankrupt's  farm,  it  will  be  deemed 
an  election  to  accept  the  term.  Thomas  v.  Peniberton,  7  Taunt, 
206.  and  see  Welchi;aL  v.  Myers,  4  Camp,  368.  So,  where  the 
assignees  of  a  bankrupt  term  or  put  up  the  lease  for  sale,  and  sold 
k,  and  received  a  deposit  from  tne  purchaser,  it  was  holden  that 
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they  were  liable  to  the  landlord  as  assigneesof  the  lease,  unless 
they  could  shew  that  the  contract  had  been  rescinded.   Hastings 
^  al.  V.  Wilson  ^  a/.,  HoU,  290.    But  merely  putting  up  the 
term  to  auction,  to  ascertain  if  it  were  of  value,  without  giving 
themselvea  out  as  the  proprietors,  but  interfering  no  further, 
upon  finding  there  were   no  bidders.   Turner  v.  Bickardeon, 
7  East,  336,  or  the  merely  not  delivering  up  the  key  to  the  land- 
lord, Wheeler  v.  Bramah  Of  al,  3  Camp.  340,  or  the  payment  of 
rent  by  the  assignees,  made  for  the  express  purpose  of  avoiding 
a  distress  to  which  the  goods  of  the  bankrupt  were  liable,  id,,  or 
even  their  releasing  an  under  tenant.  Hill  v.  Dobie,  8  Taunt,325, 
2  Moor,  342,  will  not  be  deemed  an  election  for  the  assignees  to 
accept  the  term.    Where  the  assignees  thus  refuse  to  accept  a 
lease,  it  may  be  deemed  a  determination  of  the  term ;  and  there- 
fore if  the  bankrupt  lessee  might,  according  to  the  terms  of  the 
lease,  at  the  end  or  sooner  determination  of  the  term,  take  the 
offgoing  crop,  the  assignees  will  be  entitled  to  it  on  the  bank- 
ruptcy, on  payment  of  the  rent  due ;  Ex  p.  MaundreU,  2  Mad* 
315,  Buck,  83.    Ex  p.  Gough,  1  Rose,  445,  Buck,  85 ;  or  if  the 
bankrupt  lessee  were  bound  to  leave  the  straw,  &c.  upon  the 
farm,  so  must  the  assignees.     Ex  p,  Whittingdon,  Buck,  87. 
On  the  other  hand,  if  the  assignees  have  taken  possession,  they 
cannot  hold  it  for  a  while,  and  then  insist  on  relinquishing  it ; 
Breaine  v.  Robinson,  7  East,  339,  cit ;  but  there  is  no  objection 
in  law  to  their  assigning  it  to  any  person,  however  irresponsible, 
Anslow  V.  Corry,  2  Mad.  330.    See  Wilkins  v.  Fry,  2  Rose,  371, 
although  done  expressly  for  the  purpose  of  relieving  themselves 
of  their  own  responsibility.    See  Taylor  v.  Shaw,  1 JB.  ^  P*  21. 
But  where  the  landlord  himself  becomes  assignee  of  his  tenant, 
a  bankrupt,  he  will  not  be  allowed  to  determine  the  tenancy  in 
this  way,  and  relet  the  premises  to  advantage  for  hunself,  but 
will  be  deemed  to  have  done  so  for  the  benefit  of  the  creditors. 
JEa?  p.  Wright,  2  Rose,  244. 

The  landlord  in  this  case  can  only  petition  that  the  assignees 
may  be  ordered  to  elect  to  accept  the  lease,  or  to  give  it  up  toge- 
ther with  the  possession  of  the  premises ;  and  tiberefore,  when 
the  landlord  petitioned  for  payment  of  rent  due  after  the  bank- 
ruptcy, and  for  compensation  for  straw,  &c.  taken  off  the  farm, 
contrary  to  a  covenant  in  the  lease,  the  court  held  that  it  had  no 
jurisdiction  to  entertain  the  application,  and  dismissed  the  peti- 
tion, but  without  costs.  Ex  p.  Wartoick,  Bu4:k,  326.  And  in  case 
of  a  petition  to  compel  assignees  to  elect  as  to  accepting  or  de- 
clining the  lease,  the  court  has  no  power  to  give  the  lessor  costs 
either  against  the  assignees  or  the  estate.  Ex  p.  Bright,  2  Glyi* 
4  J.  79. 

What  has  here  been  said  relates  to  the  bankrupt  and  to  the 
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assignees.  Bat  a  surety,  who  has  given  a  bond  for  the  due 
payment  of  tbe  rent  and  performance  of  the  covenants,  will  still 
be  liable,  although  his  principal,  the  bankrupt,  be  relieved  of 
his  responsibility  by  the  statute.  Inglit  v.  Macdongal,  1  Afoore, 
166. 

Conditional  estates,"]  Estates  upon  condition  expressed,  are  of 
two  kinds :  first,  where  the  estate  commences  upon  the  perform- 
ance of  a  certain  condition  ;  and  secondly,  where  it  is  defeasible 
upon  the  performance  of  a  condition.  And  the  latter  may  be 
classed  under  two  heads,  namely,  where  the  estate  has  been 
created  by  the  bankrupt,  and  where  it  has  been  conveyed  to 
him.     In  this  order  we  shall  now  consider  them. 

1.  As  to  the  first,  we  have  seen  that  estates  given  by  deed  or 
will  to  the  bankrupt,  but  of  which  he  is  to  become  possessed 
upon  the  happening  of  a  certain  contingency,  pass  to  the  as- 
signees under  the  assignment ;  Higden  v.  Willianuon,  ante, 
p.  125 ;  and  the  same  will  be  found  to  be  the  case  generally  of 
all  estates  created  to  commence  upon  the  performance  of  a  con- 
dition expressed. 

2.  Where  an  estate  has  passed  from  the  bankrupt,  defeasible 
upon  the  performance  of  a  condition,  such  as  that  created  by  a 
mortgage,  or  by  his  lands  being  extended  under  a  statute  mer- 
chant, statute  staple,  or  elegit,  the  assignees  have,  by  virtue  of 
the  bargain  and  sale,  what  may  be  termed  the  equity  of  redemp- 
tion, presently ;  and  by  stat.  6  Geo.  4.  c.  16.  $  70,  if  any  bank- 
rupt shall  have  granted,  conveyed,  assured,  or  pledged  any  real  or 
personal  estate,  or  deposited  any  deeds,  such  grant,  conveyance, 
assurance,  pledge,  or  deposit  being  upon  condition  or  power  of  re- 
demption at  a  future  day,  by  payment  of  money  or  otherwise,  the 
assignees  may,  before  the  time  of  the  performance  of  such  condi- 
tion, make  tender  or  payment  of  money,  or  other  performance,  ac- 
cording to  such  condition,  as  fully  as  the  bankrupt  might  have 
done;  and  after  such  tender,  payment,  or  performance,  may  sell 
and  dispose  of  such  real  or  personal  estate  for  the  benefit  of  the 
creditors  as  aforesaid.  Formerly  the  Lord  Chancellor  felt  great 
disinclination  to  give  eifect  to  equitable  mortgages,  as  against  the 
assignees  of  a  bankrupt  -,  see  Ex  p,  Haigh,  1 1  Ves,  404  j  but  they 
are  expressly  included  in  this  section.  Between  a  mortgage  of 
land,  and  a  mortgage  or  pledge  of  goods,  this  distinction  must 
he  observed,  that  the  mortgagor  of  lands  may  retain  the  possession 
of  them,  without  affecting  the  security ;  but  a  mortgage  or  pledge 
of  goods  will  be  deemed  a  nullity,  as  against  assignees,  if  the 
goods  have  been  allowed  to  remain  in  the  possession  of  the  mort- 
gagor or  party  who  pledged  them.  Jones  v.  Gibbons,  9  Ves,  407. 
Ami  if  the  mortgage  be  of  lands  and  goods,  it  will  be  deemed 
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valid  as  to  the  lands  and  things  fixed  to  the  freehold,  but  bad  as 
to  the  moveable  chattels.  Ryall  v.  JR4fll,  1  Atk,  165,  1  Ves,  348. 
Stephens  Y»  Sole,  1  Ves,  752.  Bourne  v.  Dodson,  1  Atk,  154.  and 
see  Bryson  v.  Wyllie,  Cook,  362.  Derby  v.  5mit^,  8  T,  R.  82,  6 
Fiss.  488.  So,  where  the  proprietor  of  a  newspaper  assigned  his 
interest  in  it  to  a  creditor  as  security,  but  still  continued  to  carry 
it  on,  and  his  name  remained  at  the  Stamp  Office  as  the  pro- 
proprietor  of  it,  it  was  holden  that  upon  his  becoming  bankrupt, 
his  interest  in  the  paper  vested  in  his  assignees.  Longman  v. 
Trip,  2  New  R.  67.  However  there  are  many  cases  in  which, 
although  the  mortgagor  of  moveable  chattels  does  not  remain  in 
possession  of  them,  it  may  be  impossible  to  give  the  actual  ma- 
nual occupation  of  them  to  the  mortgagee :  as  for  instance,  in  the 
case  of  a  ship  at  sea,  which  however  may  be  transferred  in  the 
manner  pointed  out  by  the  statutes  on  the  subject ;  in  the  case  of 
goods  in  transit  on  board  a  ship  at  sea,  in  which  case  a  transfer 
of  the  bill  of  lading  will  be  deemed  a  legal  transfer  of  the  goods  ; 
see  Meyer  v.  Sharpe,  5  Taunt,  74  ^  of  sugars  in  the  West  India 
Docks,  in  which  case  a  transfer  of  the  warrants  will  be  deemed 
a  legal  transfer  of  the  sugars ;  Lucas  v.  Dorien,  1  Moor,  29 ;  and 
the  like. 

And  in  the  cases  of  mortgages  by  a  bankrupt,  equity  will 
supply  a  defect  in  the  conveyance,  as  against  the  assignees,  in 
the  same  manner  as  in  other  cases.  See  RvMell  v.  Russell,  1  Bro, 
269.  Where  a  trader  mortgaged  copyhold  lands,  but  it  was  ne- 
glected to  present  the  surrender  within  the  time  limited  by  the 
custom,  and  the  trader  became  bankrupt  and  died :  the  assignees 
were  not  permitted  to  take  advantage  of  the  defect.  Taylor  v, 
Wheeler,  2  Veni,  565.  But  where  a  tenant  in  tail  mortgaged  in 
fee  and  died,  without  suffering  a  recovery,  the  court  held  that 
the  assignees,  upon  the  death  of  the  bankrupt,  became  entitled 
to  the  estate,  clear  of  the  mortgage ;  Beck  v.  Welsh,  1  Wils, 
276  ;  yet  even  iu  this  case  it  would  have  been  ruled  otherwise,  if 
the  mortgage  had  contained  a  covenant  for  further  assurance 
upon  the  part  of  the  mortgagor.  Pye  v.  Daubuz,  3  Bro,  395. 
Edwards  v.  AppUhee,  2  Bro,  652,  dt.  So,  equity  has  refused  to 
make  good  the  mortgage  of  a  ship,  which  was  defective,  the  regu- 
lations in  the  registry  acts  not  having  been  complied  with.  Ex 
p.  Bulteel,  2  Cox,  243. 

The  mortgage  or  other  conveyance  of  conditional  estate,  to  be 
valid,  must  have  been  executed  so  as  to  affect  the  estate  before 
the  bankruptcy.  If  a  bankrupt,  seised  of  lands  in  fee,  owe  a 
debt  by  statute,  and  the  statute  be  not  sued  and  executed  previ- 
ously to  the  bankruptcy,  the  estate  passes  to  the  assignees,  clear 

of  the  debt.     Newland  v. ,  1  P.  Wms,  92.    So,  where  a 

merchant,  before  an  an  act  of  bankruptcy,  pledged  goods  at  sea. 
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by  delivering  the  bill  of  lading  of  them ;  but  his  agents  abroad 
having  sold  a  part  of  them,  and  substituted  other  goods  for 
them,  the  merchant  did  not  deliver  to  the  pawnee  the  bill  of 
lading  of  these  other  goods  until  after  his  bankruptcy :  it  was 
holden  that  the  assignees  were  entitled  to  the  substituted  goods. 
Meyer  v.  Sharpe,  5  Taunt.  74. 

If  the  assignees  file  a  bill  to  redeem,  and  there  be  two  mort- 
gages to  the  same  party,  one  of  which  is  a  good  security  for  the 
money,  the  other  not,  the  assignees  will  not  be  allowed  to  redeem 
the  one  without  the  other.  Pope  v.  Otulow,  2  Vem,  286. 
Where  a  mortgagee  filed  a  bill  against  the  assignees  of  the  mort- 
gagor, to  foredose,  it  was  holden  to  be  no  objection  that  no  bar- 
gain and  sale  had  been  executed  to  them.  Bainbridge  v.  Pin- 
Wn,  Buck,  136. 

Where  the  mortgagor  in  possession  was  by  express  contract 
tenant  at  will  to  the  mortgagee,  it  was  holden  that  the  mortgagee 
was  not  entitled  to  the  crops  upon  the  mortgaged  premises,  at 
the  time  of  the  bankruptcy  of  the  mortgagor,  or  at  the  time  of 
the  order  for  sale  by  the  commissioners.  Ex  p»  Temple,  1  Glyn 
^  J.  216. 

3.  Where  an  eatate  is  granted  to  a  trader,  defeasible  upon 
the  performance  of  a  condition  or  the  happening  of  a  contin- 
gency, the  estate  vests  in  his  assignees,  upon  his  bankruptcy, 
until  the  condition  is  performed  or  the  contingency  has  hap- 
pened. If  the  bankrupt  be  a  mortgagee,  the  estate  passes  to 
the  assignees,  subject  to  the  mortgagor's  equity  of  redemption. 
If  a  bankrupt  be  a  pawnee,  the  thing  pledged  passes  to  the  as. 
signees,  subject  to  the  pawnor's  right  to  redeem.  But  if  a  lease 
made  to  a  trader  contain  a  proviso,  making  it  void  if  he  should 
become  bankrupt,  the  term  will  not  pass  to  the  assignees,  but 
will  determine  altogether  upon  the  lessee's  bankruptcy.  Roe 
V.  GalUers,  2  T.  R,  133.  So,  if  land  be  let  to  a  trader  for  21 
years,  if  the  tenant  shall  so  long  continue  to  inhabit  and  dwell  in 
the  farm  house,  and  actually  occupy  the  land,  and  not  let,  set, 
assign  over,  or  otherwise  depart  with  the  lease :  the  term  will  not 
pass  to  the  assignees,  but  will  become  forfeited  immediately  upon 
the  tenant's  ceasing  to  reside,  &c.  Doe  v.  Ctarlte,  8  East,  186. 
and  see  Doe  v.  Hawke,  2  East,  481.  But  if  a  lease  merely  con- 
tain the  usual  covenant,  not  to  assign,  &c.  without  consent  of 
the  lessor,  it  will  pass  to  the  sssignees  j  Seers  v.  Hind,  1  Ves, 
294.  Goreing  v.  Warner,  2  Eq.  Ca.  Abr,  100.  Philpot  v.  Hoare, 
Amb,  480,  and  see  Doe  v.  Smith,  1  Marsh,  359.  Doe  v.  Carter, 
8  r.  R.  67,  300.  Lloyd  v.  Crispe,  5  Taunt.  249,  per  Mansfield, 
C.  J.;  for  to  prevent  its  passing  to  the  assignees  upon  the 
bankruptcy  of  the  tenant,  there  must  be  an  express  proviso  in 
the  lease  to  that  effect.     Doe  v.  Bemn,  3  M.8^  S,  353.    If  an 
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aniimty  be  given  to  a  trader  for  life,  Imt  limited  ever,  or  toeease 
altogether,  in  case  of  his  bankruptcy,  it  will  not  pass  to  his  asb> 
aignees.  And  even  where  a  testator  made  a  bequest  to  tnu- 
tees  in  tmst  to  pay  a  trader  an  annuity  during  his  life,  provided 
that  if  the  trader  should,  by  any  ways  or  means  whatever,  sell, 
dispose  of,  or  incumber  the  right,  benefit,  or  advantage  he  might 
have  for  life,  then  his  interest  to  cease,  and  the  trustees  to  ap- 
ply the  same  for  the  benefit  of  his  children :  it  was  holden  that 
OB  the  bankni]rtcy  of  the  trader  his  interest  ceased,  and  his  chil- 
dren became  entitled.  Cooper  v.  Wyatt  ^  al.,  5  Mad,  482.  So, 
where  an  annuity  was  given  by  will  to  a  trader  for  life,  pay- 
able to  him  only,  upon  his  own  receipt,  and  no  other,  and  to 
cease  immediately  upon  alienation  :  it  was  holden  that  it  ceased 
upon  his  bankruptcy  and  the  assignment  of  his  efifects.  JDom- 
mett  V.  Bedford,  3  Ve$.  149,  6  T.  R.  684.  See  Brandon  y. 
Robinsoru  1  Rose,  197,  semb,  conU  But  where  standing  timber 
was  sold  to  a  trader,  with  a  proviso  that  in  case  of  bankruptcy 
the  vendor  might  retake  it,  it  was  holden  that  thb  proviso  was 
void  as  against  the  assignees,  if  the  trader  at  the  time  of  his 
bankruptcy  had  the  disposition  of  the  timber.  Hclroyd  v. 
Gwynne,  2  Taunt,  176. 

Powen.l  By  stat.  6.  Geo.  4.  c.  16.  $  77,  all  powers  vested 
in  any  bankrupt  which  he  might  legally  execute  for  his  own  be- 
nefit (except  the  right  of  nomination  to  any  vacant  ecclesiastical 
benefice  (may  be  executed  by  the  assignees  for  the  benefit  of 
the  creditors,  in  such  manner  as  the  bankrupt  might  have  exe- 
cuted the  same.    See  Doe  v.  Britain,  2  B.&^  A,  93. 

Personal  property,']  By  stat.  6  Geo.  4.  c.  16.  §  63.  the  com- 
missioners shall  assign  to  the  assignees,  for  the  benefit  of  the 
creditors  of  the  bankrupt,  all  the  present  and  future  personal 
estate  of  such  bankrupt,  wheresoever  the  same  may  be  found  or 
known. 

If  the  bankrupt  be  a  part  owner  of  a  ship,  and  be  registered 
as  such  (see  Taylor  v.  Kinloeh,  1  Stark,  177.  Ex  p.  Howton,  I 
Rose,  177,  17  Ves,  261.  Ex  p,  Yallop,  15  Ves.  60.  Battersby 
V.  Smith,  3  Mad.  1 10.  Ex  p.  Jones,  4M.SjS.  450^,  his  share 
in  it  passes  to  his  assignees,  without  being  chargeable  for  any 
disbursements,  &c.  by  the  other  part  owners.  Ex  p.  Harrison, 
2  Rose,  76. 

By  a  private  act  of  parliament  a  privilege  of  the  sole  mak- 
ing of  a  newly  invented  machine -is  vested  in  certain  persons 
with  a  proviso  that  it  shall  be  forfeited  in  case  it  shall  beccMne 
**  vested,  in  or  in  trust  for  more  than  five  persons  or  their  repxe- 
sentatiyes,  otherwise  than  by  devise  or  succession: "—held  that 
if  one  of  the  persons  become  bankrupt,  the  right  passes  to  his 
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assignees,  and  that  though  there  axe  more  than  five  creditors, 
yet  the  assignees  do  not  2M>ld  it  in  trust  for,  "  more  than  five 
persons  otherwise  than  by  devise  or  succession/'— -within  the 
meaning  of  the  act.    Bloxam  v.  Elsee,  1 .  Car.  ^  P.  558. 

Although  the  bankrupt's  wearing  apparel,  in  strictness,  be- 
longs to  his  assignees,  as  much  as  his  other  properly,  yet  (by 
Stat.  6  Geo.  4.  c.  16.  $  112,  post,  (he  is  allowed  to  retain  all  the 
necessary  wearing  apparel  of  himself,  his  wife  and  family.  And 
the  assignees  shall  not  detain  any  part  of  it  from  him,  on  the 
ground  of  its  being  unnecessary  ;  the  bankrupt,  upon  his  last 
examination,  must  determine  that  at  his  peril.  Exp,  Rots,  1 
Ro8«,33,  17  Ves,374. 

But  property  obtained  by  a  trader  by  fraud,  will  not  pass  to 
his  assignees  upon  his  bankruptcy,  but  will  still  remain  the  pro- 
perty of  the  party  defrauded.    Where  a  trader,  by  false  pre- 
tences, obtained  a  bill  of  exchange  from  J.  S.,  and  his  assignees 
upon  his  bankruptcy  received  the  amount,  it  was  holden  that 
this  was  to  be  deemed  money  had  and  received  by  the  assignees 
to  J.  iS.'s  use.   Harrison  v.  Walker  S^aL  Peake,  111.    See  Kieran 
V.  Johnson  ^  al,  1  Stark,  109.    WUIU  v.  Freeman,  12  East, 
656.   So,  where  a  trader  obtained  several  bills  of  exchange  from 
J.  S.,  under  a  fraudulent  representation  that  a  security  he  had 
given  him  (which  was  in  fact  void)  was  an  ample  security  ;  on 
the  next  day  the  trader,  having  resolved  to  stop  payment,  in- 
formed J.  S.  that  he  repented  of  what  he  had  done,  and  had 
sent  express  to  stop  the  bills,  and  that  he  would  return  them ;  in 
three  days  afterwards  he  committed  an  act  of  bankruptcy,  and 
afterwards  returned  to  J.  S.  all  the  bills,  but  one  which  had 
been  discounted,  and  he  returned  him  a  portion  of  the  bank 
notes  received  upon  the  discount  of  that  one :  the  assignees  hav* 
ing  brought  trover  to  recover  the  amount  of  the  bills  and  bank 
notes,  the  court  held,  that  having  been  obtained  by  the  bank- 
rupt from  J.  S.  by  a  criminal  fraud,  they  did  not  vest  in  the 
assignees,  and  that  J.  S,  had  therefore  a  right  to  retain  them. 
Gladstone  v.  Hadtoen.  1  M.  and  5.  517.     But  if  a  merchant  de- 
liver goods  to  a  trader  upon  a  contract  of  sale,  although  the 
goods  were  obtained  by  the  latter  with  intent  to  defraud  the 
merchant,  yet  the  property  is  changed  by  the  delivery,  and  the 
merchant  cannot  even  take  back  the  goods  after  an  act  of  bank- 
ruptcy by  the  trader.     MiUivard  v.  Forbes,  4  Esp.  171.    So, 
where  a  trader  bought  some  tobacco  of  a  merchant,  to  be  paid 
for  in  ready  money  ;  and  on  the  same  day  absconded,  desiring 
his  servants  to  receive  the  tobacco ;  the  merchant's  servant  after- 
wards brought  the  tobacco  to  the  trader's  house,  without  de- 
manding the  money  :  it  was  holden  that  the  bankruptcy  of  the 
trftder  l^tween  the  sale  and  delivery,  did  not  avoid  the  sale ;  and 
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therefore  that  the  merchant  could  not  recover  the  tobacco  in  an 
action  of  trover  against  the  assignees.  Haswell  v.  Hunt,  5*  T. 
R.  231,  n. 

Debts  and  other  choses  in  action,']  By  stat.  6  Geo.  4.  c.  16. 
§  63,  the  commissioners  shall  assign  to  the  assignees,  for  the  be- 
nefit of  the  creditors  of  the  bankrupt,  "  all  debts  due  or  to  be 
due  to  the  bankrupt  wheresover  the  same  may  be  found  or 
known  ;  and  such  assignment  shall  vest  the  property,  right  and 
interest  in  such  debts,  in  such  assignees,  as  fully  as  if  the  as- 
surance whereby  they  are  secured  had  been  made  to  such  assig- 
nees ;  and  after  such  assignment,  neither  the  bankrupt  nor  any 
person  claiming  through  or  under  him  shall  have  power  to  re- 
cover the  same,  nor  to  take  any  release  or  discharge  thereof, 
neither  shall  the  same  be  attached  as  the  debt  of  the  bankrupt 
by  any  person  according  to  the  custom  of  the  city  of  London  or 
otherwise,  but  such  assignees  shall  have  like  remedy  to  recover 
the  same  in  their  own  names  as  the  bankrupt  himself  might  have 
had  if  he  had  not  been  adjudged  bankrupt.'' 

Where  a  trader  covenanted  to  take  A.  and  B.  into  partnership 
for  eighteen  years,  and  they  agreed  to  pay  him  £3,500  by  in- 
stalments ;  after  the  first,  and  before  the  two  last  instalments, 
the  trader  became  bankrupt :  it  was  holden  that  his  assignees 
were  entitled  to  the  instalments  unpaid  at  the  time  of  the  bank- 
ruptcy.    Ackhurst  v.  Jackson,  1  Swanst,  85. 

So,  bills  of  exchange  or  promissory  notes,  in  the  hands  of  the 
bankrupt,  pass  to  his  assignees.  But  accommodation  bills  in 
the  hands  of  the  party  for  whose  accommodation  they  were  ac- 
cepted or  drawn,  will  not  pass ;  and  therefore  it  has  been  holden 
that  a  trader  may  indorse  and  pay  away  such  a  bill,  for  value 
after  an  act  of  bankruptcy.  Wallace  v.  Hardacre,  1  Camp,  46 
Where  a  trader  after  ah  act  of  bankruptcy,  drew  a  bill  upon  his 
banker  for  a  certain  sum,  for  a  part  of  which  the  banker  held 
effects  in  his  hands,  and  as  to  the  residue  the  bill  was  accepted 
on  the  score  of  accomodation  ;  the  trader  passed  the  bill  to 
J.  S.  for  value,  and  then  a  commission  of  bankrupt  was  sued  out 
against  him :  it  was  holden,  in  an  action  on  the  bill  by  J.  S. 
against  the  banker,  that  he  could  recover  only  for  so  much  of 
the  bill  as  had  been  accepted  for  the  accomodation  of  the 
trader ;  for  the  residue,  namely  the  amount  of  the  effects  in  his 
hands,  and  for  that  amount  only,  the  banker  was  liable,  in 
another  form  of  action,  to  the  bankrupt's  assignees.  Willis  v. 
Freeman,  12  East  656, 

If  there  be  mutual  accounts  between  the  bankrupt  and  his 
debtor,  the  balance  alone  vests  in  the  assignees,  and  is  recover- 
able by  them.  See  ante,  p.  91 .  Where  the  time  of  the  bankruptcy 
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A.  was  a  creditor  of  the  bankrupts  for  £1500,  on  a  cash  balance, 
and  the  bankrupts  had  in  their  hands  two  bilb  not  then  due  for 
4)1338  Is.  9d,  drawn  by  A.  and  accepted  by  a  third  person 
for  A.'s  accommodation,  and  which  A.  had  discounted  with  the 
bankrupts  ;  on  petition  of  A.  and  the  acceptor,  the  bills  were 
ordered  to  be  delivered  up  to  A  in  part  discharge  of  the  cash 
balance,  with  liberty  to  prove  for  the  residue.     Ex  p.  Harrison, 

2  Glyn  ^  J.  93. 

Where  an  agent  accepted  bills  of  his  principal  to  the  amount 
of  funds  belonging  to  the  principal  then  in  the  hands  of  the 
agent,  and  the  bills  were  negociated  to  creditors  who  without 
the  knowledge  of  the  principal,  accepted  from  the  agent  a  com- 
position of  105.  in  the  pound  in  payment  of  the  bills,  and  the 
principal  became  bankrupt,  held  that  the  agent  could  retain  as 
against  the  assignees  out  of  the  funds  in  his  possession  the  full 
amount  of  the  bills.     Stonehouse  v.  Read,  5  Dow.  ^  R.  603. 

3  B.  ^  C.  669.  So,  if  the  statute  of  limitations  is  pleadable 
against  a  bankrupt,  his  assignees  are  also  barred  by  it ;  and  the 
time  is  to  be  computed  from  the  date  of  the  original  cause  of 
action,  and  not  from  the  date  of  the  commissioner's  assignment. 
Gray  v.  Mendez,  1  Sir,  555.  South  Sea  Company  v.  Wyrnondseil, 
3  P.  Wms.  143.     Ashbrook  v.  Manby,  Comb,  70. 

So,  debts  due  to  another,   and  assigned  by  him  to  the  bank- 
rupt, will  pass  to  the  assignees.  Also,  a  legacy  left  to  the  bank- 
rupt, at  anytime  before  the  allowance  of  the  certificate,  will  pass. 
Tudway  v.  Bourn,  2  Bur,  716.     Toulson  v.  Grout,  2  Vern,  432. 
£r  p,  Ansell,  19  Ves,  208.     See  Ranking  v.  Barnard,  5  Mad,  32. 
So,  a  policy  of  insurance,  effected  by  a  trader  on  his  own  life, 
passes  to  his  assignees  if  he  become  bankrupt  ;  unless  they  ex- 
pressly renounce  their  claim  to  it;  Schondiles  ^  al.  v.  Wace,  1 
Camp.  487 ;  and  if,  instead  of  delivering  it  up,  he  assign  it  to 
J.  S.,  and  die,  and  J.  S.  receive  the  amount  of  the  policy,  the 
assignees  can  recover  the  amount  from  J.  S.  in  an  action  for 
money  had  and  received.    Id,   But  where  a  trader,  after  an  act 
of  bankruptcy,  indorsed  to  a  creditor  certain  bills  of  lading  as  a 
security,  and  the  creditor  insured  the  goods  in  his  own  name  ; 
afterwards,  the  goods  being  lost,  the  creditor  brought  an  action 
on  the  policy,  averring  the  interest  in  the  assignees  of  the  bank- 
rupt, and  recovered :  it  was  holden  that  the  assignees  were  not 
entitled  to  the  money  thus  recovered  by  the  creditor.     Gi-ant  v. 
HUl,  4  Taunt.  380.  and  see  WiUs  v.  WelU,  8  Taunt.  264,  2 
Moor,  247 ,  and  post.    So,  for  money  lost  by  the  bankrupt  at  play, 
his  assignees  may  maintain  an  action  under  stat.  9  Anne,  c.  14; 
for  by  that  act,  the  money  won  is  to  be  deemed  money  had  and 
received  to  the  loser's  use.     Brandon  v.  Pate,  2  H,  Bl,  308. 
Brandon  v.  Sands,  2  Ves,  514.    Carter  y.  Abbott,  2  D.S^  R,  675. 
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1  B.  4  C.  444.  £yen  a  right  to  bring  a  real  action,  passes  to 
the  assignees  ;  Smith  v.  Coffin ,  2  H,  Bl,  451 ;  so  will  a  right  of 
action  for  a  compensation  under  a  dock  act  pass.  17  Ve$,  343. 
But  a  right  of  action  for  a  tort,  as  for  slander,  ue  Benson  v. 
Flower,  W.  Jon.  ^15,  or  for  a  trespass  quare  clausum  f regit,  gee 
Clark  V.  Calvert,  3  Moore,  96,  does  not  pass  to  the  assignees. 

So  the  assignees  shall  have  the  benefit  of  all  contracts  made 
with  the  bankrupt,  particularly  if  made  for  a  valuable  conside- 
ration executed  ;  as  for  instance,  in  the  case  of  a  policy  of  in- 
surance, or  the  like,  as  already  mentioned,  mpra.  Where  by 
a  covenant  in  a  charter  party,  the  freighter  was  to  pay  freight  to 
the  owner ;  and  whilst  the  ship  was  at  sea,  the  owner  sold  her, 
and  then  became  bankrupt ;  it  was  holden  that  his  assignees, 
and  not  the  vendee  of  the  ship,  had  the  right  to  the  freight  and 
demurrage.  Splidt  v.  Bowles,  10  East,  279.  But  where  the 
consideration  is  good  merely,  and  not  valuable,  or  where  there 
has  been  no  consideration,  or  the  consideration  has  failed,  there 
no  benefit  in  the  contract  passes  to  the  assignees,  or  at  least  a 
court  of  epuity  will  not  interfere  to  enforce  the  performance  of 
it.  Therefore,  where  a  father,  from  natural  love  and  affection, 
covenanted  to  pay  his  son  £15  a  year,  the  assignees  of  the  son 
could  not  enforce  a  specific  performance  of  it.    Moyses  v.  Little, 

2  Vem.  194.  So,  a  covenant  to  renew,  will  not  in  general  be 
enforced  in  equity.  See  Drake  v.  the  Mayor  of  Exeter,  1  Ch,  Co. 
71,  Nelatm,  R.  102,  2  Freem.  183,  2  Vem.  194,  1  Ep.  Ca.  Ab. 
53,  pi.  1.     Brook  v  Hewitt,  3  Ves  253.     WiUingham  v.  Joyce, 

3  Ves.  168.  Buckland  v.  Hall,  8  Ves.  92*  Vandenanher  v,  Des- 
borough,  2  Vern.  96.  Nor  will  equity  enforce,  for  the  be- 
nefit of  creditors,  an  agreement  for  a  lease,  entered  into  with 
a  view  to  the  personal  accomodation  of  the  bankrupt. 
Flood  V.  Finlay,  2  Ball  ^  Beatty,  9.  But  if  the  bankrupt 
have  entered  into  an  agreement  for  the  purchase  of  land, 
if  the  contract  be  beneficial,  the  assignees  may  enforce  it, 
and  pay  the  purchase  money,  and  then  dispose  of  it  for  the 
benefit  of  the  creditors.  And  by  stat.  6  Geo.  4.  c.  16.  §  76, 
if  any  bankrupt  shall  have  entered  into  any  agreement  for  the 
purchase  of  any  estate  or  interest  in  land,  the  vendor  thereof,  or 
any  person  claiming  under  him,  if  the  assignees  of  sudi  bank- 
rupt shall  not  (upon  being  thereto  required)  elect  whether  they 
wUl  abide  by  and  excute  such  agreement,  or  abandon  the  same, 
shall  be  entitled  to  apply  by  petition  to  the  Lord  Chancellor, 
who  may  thereupon  order  them  to  deliver  up  the  said  agree- 
mentj  and  the  possession  of  the  premises,  to  the  vendor  or  per- 
son claiming  under  him,  or  may  make  such  other  order  therein 
as  he  shall  think  fit.  See  Bowles  v.' Rogers,  andJSr.  j9.  Gyde, 
ante,  p,  102. 
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And  the  assignees,  on  the  other  hand,  are  bound  by  the 
agreements  of  the  bankrupt  made  before  his  bankruptcy,  where 
such  agreements  are  set  up  as  a  defence  to  any  proceedings  upon 
the  part  of  the  assignees.  Where  J.  S.  became  bound  as  a 
surety  for  a  trader,  and  in  order  to  indemnify  him  it  was  agreed 
that  J.  S.  should  retain  any  sums  that  might  become  due  frcmi 
him  to  the  trader,  in  the  course  of  their  dealings,  to  the  amount 
of  the  bond ;  the  trader  sold  goods  to  J.  S.  to  a  less  amount 
than  the  bond,  and  afterwards  became  bankrupt :  it  was  holden 
that  the  assignees  could  not  recover  in  an  action  against  J.  S. 
for  the  amouot  of  the  goods,  nothing  being  due  to  the  bank- 
rupt's estate  on  the  original  contract.  Dobtoiu  v.  LdfMart,  6 
T.  R.  133. 

Property  rf  others,  in  the  bankrupt*8  possession,  order,  or  dispo- 
sition.^ By  Stat.  6  Geo.  4.  c.  16.  §  72,  if  any  bankrupt,  at  the 
time  he  becomes  bankrupt,  shall,  by  the  consent  and  permission 
of  the  true  owner  thereof,  have  in  his  possession,  order,  or  dis- 
position, any  goods  or  chattels,  whereof  he  was  reputed  owner, 
or  whei-eof  he  had  taken  upon  him  the  sale,  alteration,  or  dis- 
position as  owner,  the  commissioners  shall  have  power  to  sell 
and  dispose  of  the  same  for  the  benefit  of  the  creditors  under  the 
commission :  Provided,  that  nothing  herein  contained  shall  in- 
validate or  affect  any  transfer  or  assignment  of  any  ship  or  ves- 
sel, or  any  share  tl^reof,  made  as  a  security  for  any  debt  or 
debts,  either  by  way  of  mortgage  or  assignment,  duly  registered 
according  to  the  provisions  of  an  act  of  parliament  made  in  the 
fourth  year  of  his  present  majesty,  intituled.  An  act  for  the  re- 
gistering of  vessels. 

This  is  the«ame  as  a  section  in  one  of  the  repealed  acts  (21 
Ja.  1.  c.  19.  §  11),  except  that  here  the  words  are  ''possession, 
order,  or  disposition,"  and  in  the  statute  of  James  they  were 
"possession,  order,  and  disposition:"  here  the  words  are, 
"  whereof  he  was  reputed  owner,  or  whereof  he  had  taken  upon 
him  the  sale,"  &c. ;  in  the  statute  of  James  they  were, "  whereof 
they  shall  be  reputed  owners,  and  take  upon  them  the  sale,''  &c. 
The  statute  of  James,  also,  did  not  contain  the  above  proviso  as 
to  ships.  Having  noticed  these  difierences  between  the  two  sec- 
tions, we  shall  now  notice  the  cases  which  have  been  decided 
upon  the  subject,  all  of  which  have  of  course  been  decided  upon 
the  above  section  of  the  statute  of  James. 

To  bring  a  case  within  the  meaning  of  this  section, 

1.  The  property  must  .consist  of  goods  and  chattels :  therefore 
the  possession  of  lands  or  things  fixed  to  the  freehold  are  not 
within  the  meaning  of  the  statute ;  Ryal  v.  Roll,  1  Ves,  248,  1 
Atk.  165,  1  WiU.  260.   Horn  v.  Baker,  9  EaH,  215,  237  ;  and 
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even  shares  in  the  Vauzhall  Bridge  Company,  who  are  seised 
of  real  estate,  have  been  holden  not  to  be  within  the  statute. 
Ex  p.  Vauxhall  Bridge  Company,  1  Glyn  ^  J.  101.  But  govern- 
ment stock  is  within  it  \  Brown  v.  Beilaris,  5  Mad,  53  ;  so  are 
all  choses  in  action ;  Ryal  v.  Ho//,  supra  ;  such  as  bonds,  Ryal, 
V.  Roll,  supra,  bills  of  exchange,  Homblower  v.  Proud,  2  B.  ^ 
A.  327,  debts,  Ryal  v.  RoU,  supra.  Ex  p.  Burton,  I  Glyn  S^  J, 
207.  Ex  p.  ilsborn,  id,  358,  and  the  like.  And  here  it  may 
be  necessary  to  remark,  that  in  order  to  perfect  the  assignment 
of  a  debt,  so  as  to  vest  in  the  party  that  which  is  equivalent  to 
possession  in  other  things,  notice  of  the  transfer  must  have  been 
given  to  the  debtor;  Exp,  Burton,  supra,  Exp,  V shorn, supra. 
Ryal  V.  RoU,  supra, ;  bills  of  exchange  are  transferred  by  in- 
dorsement and  delivery ;  but  bonds  must  not  only  be  delivered 
to  the  party,  but  notice  must  also  be  given  to  the  obligor.  Ryal 
V.  RolL  supra.     Ex  p,  Monro,  Buck,  300. 

2.  The  bankrupt  must  have  had  them  in  his  possession,  order, 
or  disposition.  Goods  in  a  bonded  warehouse  belonging  to  a 
trader,  were  sold  by  him,  and  he  received  payment ;  he  then 
became  bankrupt ;  and  although  the  buyer's  initials  had  been 
marked  upon  them,  yet  it  was  holden  that  the  goods  passed  to 
his  assignees,  as  remaining  in  his  possession,  order,  and  disposi- 
tion. Knowles  v.  Horsefall,  5  B.  Jf  i4. 134.  So  if  a  trader  sell 
goods  of  his  lying  at  a  wharf,  and  the  buyer  neglect  to  have 
them  transferred  into  his  name  in  the  wharfiDger*s  books,  they 
will  pass  to  the  trader's  assignees  upon  his  bankruptcy,  under 
this  statute.  See  Jones  v.  Dwyer,  15  Ecut,  21.  But  where  the 
directors  of  a  chartered  company  assigned  their  salaries  and 
shares  to  the  company,  to  secure  debts  due  from  them  on  their 
private  accounts,  and  empowered  the  company  to  direct  the 
treasurer  to  retain  their  salaries  and  dividends,  and  sell  their 
shares,  for  payment  of  their  debts,  and  one  of  the  directors  be- 
came bankrupt,  before  a  sale  actually  took  place,  and  his  shares 
which  remained  in  his  name  passed  to  his  assignees,  as  being 
in  his  order  and  disposition,  though  the  company  could  set-off 
against  the  bankrupt's  debt  the  dividend  and  salary  due  to  him 
at  his  bankruptcy.  Nelson  v.  The  London  Assurance  Company, 
2  S.  ^  S.  292.  But  where  a  trader,  having  sugars  in  the  West 
India  Docks  in  his  own  name,  assigned  them  before  his  bank- 
ruptcy to  another,  by  delivering  to  him  the  warrants  of  the  West 
India  Dock  Company,  this  was  holden  to  be  a  complete  transfer  of 
the  sugars,  and  that  they  were  no  longer  in  his  possession,  order, 
and  disposition,  so  as  to  vest  them  in  his  assignees  upon  his  bank- 
ruptcy. Lucas  V.  Dorien,  1  Moor,  29.  And  where  the  bankrupt  sold 
goods  in  the  East  India  Coxnpany's  warehouses,  but  being  allowed 
to  retain  possession  of  the  dividend  warrants  pledged  such  warrants 
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with  another  person,  for  an  advance  of  money,  and  then  became 
bankrupt :  held  that  the  goods  were  not  in  the  order  or  disposition 
of  the  bankrupt,  so  as  to  give  any  title  to  the  assignees^  as  against 
the  party  having  purchased  of  the  bankrupt.   Greening  v.  Clarke, 
6  Dow  ^  R.  375,  4  £.  ^  C.  316.    So,  where  a  trader  having 
contracted  with  a  canal  company  to  build  locks  and  bridges  on 
the  canal,  purchased  timber  and  other  materials  for  the  pur- 
pose, which  were  laid  on  the  company's  premises  on  the  banks 
of  the  canal ;  on  the  company's  advancing  money  to  him,  they 
took  a  bill  of  sale  of  these  goods,  and  a  symbolical  delivery  of 
them  by  a  halfpenny :  upon  his  becoming  bankrupt  afterwards 
it  yras  holden  that  he  did  not  retain  such  a  possession  of  them 
as  would  enable  the  assignees  to  take  them  under  this  statute, 
for  the  best  delivery  was  made  that  the  nature  of  the  case  would 
admit  of,  the  goods  being  before  on  the  company's  premises. 
Manton  v.  Moor,  7  T.  R.  67.  So,  if  a  trader  sell  a  cargo  of  goods 
at  sea,  a  delivery  of  the  bill  of  lading  will  be  deemed  a  suffi- 
cient transfer,  being  the  only  delivery  the  nature  of  the  case  will 
admit  of.      Broton  v.  Heathcote^  1  Atk.  160.     And  see  Lempriere 
V.  FasUy,  2  T,  JR.  485.    So,  of  a  ship  at  sea,  if  the  vendor 
make  the  best  transfer  he  can  under  the  circumstances  of  the 
case,  if  he  deliver  the  grand  bill  of  sale,  Atkinson  v.  Malif^,  2 
7*  jR.  462,  and  (if  the  vendor  be  resident  in  the  port  in  which 
the  ship  is  registered)  a  copy  of  the  bill  of  sale  be  delivered  to 
the  proper  officer  of  the  customs  at  that  port,  Rkhardson  v. 
Campbell,  5  B,  S^  A,  196,  this  will  vest  the  property  in  the  ven- 
dee, liable  to  be  divested  if  he  do  not  take  possession  of  the  ship 
npon  his  first  arrival  in  England,  Mair  v.  Glennie,  4  M,  Sf  S. 
248.     Pkilpot  v.  Williams,  2  Eden,  231.     Ex  p,  Batson,  Cook, 
355,  unless  the  transfer  be  of  a  share  only  in  the  ship,  Gillespie 
V.  Cmitts,  Amh.  652.  Ex  p,  Stadgroom,  1  Ves.  163, 1  Cox,  234.) 
and  have  the  indorsement  made  on  the  certificate  of  registry, 
&c.  as  required  by  the  registry  acts.    See  Dixon  v.  Ewart^  3 
Merivale,  322.  Ex  p,  Matthews,  2  Ves,  Sen.  272.  Moss  v.  Char- 
noek,  2  East,  399. 

If  the  sheriff  under  a  writ  oi  fieri  facias  do  not  take  actual 
and  adverse  possession  of  a  trader's  goods,  or  if  he  allow  the 
trader  afterwards  to  deal  with  them  as  his  own,  up  to  the  time 
of  the  bankruptcy,  the  goods  will  pass  to  the  trader's  assignees, 
notwithstanding  the  execution.  Thus  where  the  sheriff  made 
out  his  warrant  to  the  trader's  shopman  and  another,  who  took 
possession,  and  carried  on  the  business  as  usual,  but  without  the 
interference  of  the  trader,  and  the  trader  on  the  next  day  com- 
mitted an  act  of  bankruptcy :  it  was  holden  that  the  possession 
of  the  servant  could  not  be  deemed  adverse  to  the  master,  and 
that  the  goods,  thus  remaining  in  the  possession,  order,  and  dis- 
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position  of  the  ban]uiipt»  passed  to  his  assignees.  Jaehun  v. 
Irvine,  2  Ckanp,  48.  So,  where  a  plaintiff  levied  execution  on 
the  goods  of  a  trader,  but  desired  the  officer  to  leave  a  man  ia 
possession  with  the  warrant,  and  not  to  sell,  the  trader  was  al- 
lowed to  carry  on  his  trade  as  usual,  and  in  five  months  after- 
wards became  bankrupt :  it  was  holden  that,  notwithstanding 
the  execution  and  possession  of  the  officer,  the  goods  passed  to 
the  trader's  assignees.     Touseaini  v.  Hartop,  1  Holt,  335. 

The  goods  of  a  partnership,  in  the  possession  of  one  of  the 
partners,  who  alone  conducts  the  business,  will  not  be  deemed 
to  be  in  his  sole  possession,  order,  or  disposition,  within  the 
meaning  of  this  act,  so  as  to  pass  the  whole  property  in  them  to 
his  assignees  upon  his  bankruptcy,  even  although  the  others  be 
secret  partners.  CMwell  v.  Gregory,  1  Prict,  119.  See  Exp* 
Barron,  2  Rose,  252.  Ex  p.  D^er,  Id,  256.  Ex  p.  Wilton, 
Buck,  48.  Exp,  Flyn,  1  Atk,  185.,  But  if,  after  the  dissolu- 
tion of  a  partnership,  the  partners  retiring  allow  the  partner 
who  continues  the  trade,  to  remain  in  the  possession,  order,  or 
disposition  of  the  partnership  effects,  debts,  or  other  property, 
until  he  become  bankrupt,  they  will  pass  to  his  assignees.  Re 
GUpin,  S  D.^  R.  636,  2  B.Sf  C,  389.  Where  a  trader  trans- 
ferred stock  into  the  joint  names  of  himself  and  his  landlord, 
as  a  security  for  his  rent,  and  afterwards  lodged  his  lease  with 
his  bankers  as  a  security  for  advances,  with  a  written  memoran- 
dum, stating  that  he  also  assigned  to  Ihem  the  stock,  and  should 
formally  assign  that  and  the  lease  whenever  afterwards  required : 
upon  the  trader  becoming  bankrupt  afterwards,  before  any  fur- 
ther transfer  was  made,  it  was  holden  that  this  stock  did  not 
pass  to  his  assignees  under  this  act ;  for  he  had  but  an  equita- 
ble interest,  and  no  power  to  make  an  actual  transfer.  £ir  p, 
Kensington,  2  V.  8^  B,  79. 

3.  They  must  have  been  in  his  possession,  order,  or  disposi- 
tion, at  the  time  he  became  bankrupt,  see  ante,  p,  137,  and  see 
Gordon  v.  the  E,  I.  Company,  7  T,  R,  228,  and  he  becomes 
bankrupt  on  committing  an  act  of  bankruptcy,  which  is  followed 
by  a  commission.  Lyon  v.  WaUon,  2  Ring,  334.  Therefore 
where  a  man  purchased  goods  of  a  trader  at  a  wharf,  and  allow- 
ed them  to  remain  there  some  time  in  the  trader's  name,  but 
had  them  transferred  into  his  own  name  in  the  wharfinger's 
books  the  day  before  the  trader  committed  an  act  of  bankruptcy : 
it  was  holden  that  they  did  not  pass  to  the  trader's  assignees, 
for  the  statute  transfers  only  such  goods  as  are  in  the  bankrupt's 
possession,  &c.  with  the  consent  of  the  owner,  at  the  time  of 
the  bankruptcy.  Jones  v.  Dwyer,  15  East,  21.  Arbouinv,  WU' 
liams,  1  Ryan  ^  M,  72.  See  Darby  ^  aL  v.  Smith,  8  T.  R,  82. 
Ro6tiMon  V.  Mac  DonneU,  2  B.S^  A,  134. 
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They  must  have  been  in  his  possession,  &c.  by  the  con- 
sent  and  permission  of  the  true  owner :  therefore  where  stock, 
standing  in  the  name  of  the  Accountant- General,  was  mort- 
gaged to  secure  a  debt,  and  the  Accounts nt-Greneral  afterwards 
transferred  it  into  the  name  of  the  mortgagor,  without  the  pri- 
vity or  consent  of  the  mortgagee  ;  it  was  holden  that  this  stock 
did  not  vest  in  the  assignees  of  the  mortgagor  upon  his  bank- 
ruptcy ;  for  he  was  not  in  the  possession,  &c.  of  it,  with  the 
consent  of  the  true  owner.  Exp,  Richardson,  Biuk,  480.  But 
where  a  trustee  for  infants,  sold  the  lease  of  a  brewhouse  and 
the  plant,  and  let  the  purchaser  into  possession  before  payment : 
it  was  holden  that  the  purchaser  was  in  possession,  with  the  con- 
sent of  the  true  owner,  within  the  meaning  of  this  act ;  for  by 
the  term  '*  true  owner,"  must  be  intended  the  person  who  has 
the  legal  right  to  the  possession,  and  the  power  of  dealing  with 
the  property.  Ex  p.  Date,  Buck,  365.  So  a  mortgagee  has 
been  holden  to  be  "  the  true  owner,"  within  the  meaning  of  the 
statute.     See  Ryal  v.  Roll,  arid  the  other  cases,  infra. 

They  must  have  been  in  his  possession,  &c.  as  the  reputed 
owner,  or  he  must  have  taken  upon  him  the  sale,  alteration  or 
disposition  of  them  as  owner.    Thesefore,  if  a  trader  mortgage 
or  pledge  his  goods,  but  be  allowed  to  retain  the  possession  of 
them  until  his  bankruptcy,  they  will  pass  to  his  assignees  under 
this  act.     Stephens  v.  Sole,  1   Ves.  752,  1  Atk,  170,  cit,    Ryal 
V.  Rolle,  1  Ves,  sen,  248,  1  Atk,  165, 1  Wits,  160.     Even  where 
a  trader,  who  was  the  printer  and  publisher  of  a  newspaper, 
assigning  his  interest  in  it  to  a  creditor,  but,  by  agreement  be- 
tween them,  continued  to  print  and  publish  as  before,  and  no 
affidavit  of  any  change  of  interest  was  delivered  at  the  stamp 
office :  it  was  holden  that  the  interest  in  the  paper  passed  to 
the  assignees  of  the  trader  upon  his  bankruptcy.    Longman  v. 
Tripp,  2  New  R,  67.     And  the  same  was  formerly  the  case  as  to 
ships  ;  if  the  owner  of  a  ship'mortgaged  it  to  another,  but  con- 
tinued to  freight  it,  or  act  otherwise  as  the  owner  of  it,  it  would 
pass  to  his  assignees  upon  his  bankruptcy,  even  although  it  were 
registered  in  the  name  of  the  mortgagee  ;  Hay  v.  Fairbaim, 
2  B.S^A.  193.     RoHnson  v.  Macdonnell,  5  M,  ^.  S,  228.     Ro- 
binson V.  McDonnell,  2B,SfA,  134.    Monkhouse  v.  Hay.  2  B.  ^  B 
114,  4  Moor,  549,  8  Price,  256 ;  and  the  like,  where  he  was  a 
part  ovmer  only.  Hall  v.  Gumey,  Cook,  353,  or  the  sole  owner, 
but  assigned  only  a  share  in  it.  Kirkley  ^  al,  v.  Hodgson,  2  D,S^R. 
848.    But  the  law  in  this  respect  is  altered  by  the  above  sec- 
tion of  the  new  act;  and  you  may  now  with  safety  take  a 
mortgage  of  a  ship,  and  allow  the  mortgagor  to  retain  the  pos- 
session and  management  of  it,  without  risk  of  its  passing  to  his 
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assignees  if  he  should  hecome  bankrupt,  provided  it  be  duly 
registered  according  to  the  provisions  of  stat.  4  Geo.  4  c.  41. 

The  law,  however,  remains  still  the  same,  where  the  absolute 
owner  of  a  ship  allows  another  person  to  have  the  possession, 
order,  or  disposition  of  it.  Therefore,  where  ships,  registered 
in  the  name  of  one  partner  only,  were  in  the  order  and  disposi- 
tion of  the  partnership  at  the  time  of  their  bankruptcy,  they 
were  holden  to  pass  under  the  assignment  of  the  joint  estate. 
Ex  p.  Bum,  1  Jac,  ^  W»  378.  "Where  goods  bought  and  paid 
for  are  allowed  to  remain  with  the  vendor  until  his  bankruptcy, 
undistinguished  from  the  remainder  of  his  stock,  they  will  pass 
to  his  assignees.  Therefore  where  a  person  purchased  hops  of 
a  hop  merchant,  and  allowed  them  to  remain  in  his  warehouse 
for  re-sale,  upon  rent,  undistinguished  from  his  stock :  although 
this  was  proved  to  be  the  constant  custom  of  the  trade,  yet  the 
hops  were  holden  to  pass  to  the  merchant's  assignees  upon  his 
bankruptcy,  as  being  in  his  possession,  order,  and  disposition. 
Thacktwaite  v.  Cock,  3  Taunt.  487.  and  see  White  v.  Wilke, 
5  Taunt.  176.  Where  a  spirit  merchant  sold  to  a  wine  mer- 
chant 52  casks  of  brandy,  all  of  which  were  bonded  in  the  ven- 
dor's name,  some  of  them  in  the  vendor's  warehouse,  and  some 
in  that  of  a  warehouse- keeper,  and  it  was  agreed  that  they 
should  remain  where  they  were  until  the  vendee  could  conve- 
niently remove  them  ;  and  upon  the  sale  the  vendee  marked  the 
casks  with  the  letter  K.  in  chalk ;  no  notice  of  the  sale  was 
given  to  the  warehouseman,  but  it  was  notorious  to  all  persons 
in  the  wine  trade  at  the  place  that  the  brandy  had  been  sold  : 
the  vendor  becoming  bankrupt,  whilst  a  part  of  the  brandy  thus 
remained  in  the  warehouses,  it  was  holden  to  pass  to  his  as- 
signees, as  being  in  his  possession,  order,  and  disposition. 
Knowlesv.  Horsf'all,  5  B,  S^  A,  134  But  where  a  gentleman 
purchased  a  pipe  of  wine  of  a  wine  merchant,  and  had  it  bot- 
tled, and  each  bottle  sealed  with  his  own  seal,  but  for  his  con- 
venience it  was  deposited  in  the  merchant's  cellar,  in  a  particu- 
lar bin  by  itself :  this  was  holden  not  to  pass  to  the  assignees 
on  the  merchant's  bankruptcy.  Ex  p.  Man^able,  1  Gtyn  ff  J. 
402.  So  where  a  shipbuilder  was  building  a  ship  for  a  merchant, 
and  having  nearly  finished  it,  it  was  measured  with  his  privity, 
and  he  gave  a  certificate  of  build,  for  the  purpose  of  having  it 
registered  by  the  merchant,  and  it  was  accordingly  registered  in 
the  merchant's  name  ;  the  ship  was  to  be  paid  fur  by  four  instal- 
ments, three  of  which  were  to  be  paid,  (and  were  paid) 
during  the  building,  the  fourth  upon  its  comj^letion ;  but  the 
builder  became  bankrupt  before  its  completion,  and  the  merchant 
took  possession  of  it  as  it  was,  together  with  a  rudder  and  some 
cordage  which  the  builder  had  bought  for  it :   in  an  action  of 
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trover  for  it  by  the  builder's  assignees  against  the  merchant,  it 
was  holden  that  the  giving  the  certificate  of  build  was  a  trans- 
fer, of  the  ownership  in  the  vessel  to  the  merchant ;  that  the  rud- 
der and  cordage,  being  bought  for  the  vessel,  must  be  consider- 
ed as  part  of  it ;  and  that  this  was  not  a  case  of  possession, 
order,  or  disposition  within  the  meaning  of  the  statute.  Wood 
^  al,  V.  Russell,  5  B.  S^  A.  942.  See  MuckUm  v.  Mangles, 
1  Taunt,  318.  So  a  mere  temporary  custody  of  goods,  it 
seems,  will  not  be  within  the  statute.  Flinn  v.  Matthews^ 
1  Atk.  185.  and  see  MuUer  v.  Moss,  1  M.  8f  S.  335;.  and 
where  the  owner  of  deals  sent  them  to  a  wharf  for  sale,  and 
sent  his  ser\'ant  to  sell  them  as  he  could  get  customers,  and 
the  wharfinger  became  bankrupt,  the  deals  did  not  pass  to  the 
assignees.  Baddy  v.  Esdaile,  1  Car,  Ss  P.  62.  Where  the 
bankrupt  at  the  time  of  his  bankruptcy  has  goods  in  his  pos- 
session as  the  servant  of  his  father,  for  the  purpose  of  canying 
on  the  trade  for  the  father's  benefit  only,  the  goods  will  not 
pass  to  the  assignees  under  the  assignment.  Stc^ord  v.  Clark, 
1  Car.  &;  P,  24. 

Where  goods  are  sent  to  a  trader  upon  sale  or  return,  and  he 
becomes  bankrupt  whilst  they  remain  with  him,  they  pass  to  his 
assignees,  as  being  in  his  possession,  order,  and  dispositiou. 
Livesay  v.  Hood,  2  Camp.  83.  But  where  the  trader  only  re* 
ceived  the  goods  the  evening  before  his  bankruptcy,  and  in  fact 
never  unpacked  theoi,  nor  was  his  shop  ever  opened  afterwards, 
it  was  holden  that  they  did  not  pass  to  his  assignees.  Gibson  v. 
Bray,  1  Moor,  519,  8  Taunt.  76. 

All  the  chattel  property  of  a  woman  vests  of  course  in  her 
husband  upon  marriage,  and  passes  to  his  assignees  upon  his 
bankruptcy.     Even  in  a  case  where  a  woman,  who  kept  a  pub- 
lic house,  said  she  was  married  to  a  man  named  Penrice,  and 
had  his  name  entered  in  the  excise  books,  with  a  note  in  the 
margin,  **  Married  ;"   Penrice  from  that  time  had  the  license, 
and  continued  in  possession  of  the  house  and  goods  until  his 
bankruptcy;  and  the  woman  then  denied  that  she  had  ever 
been  married  to  him,  and  claimed  the  goods :  it  was  holden 
clearly  that  this  was  a  case  within  the  statute,  and  that  the  pro- 
perty in  the  goods  passed  to  the  assignees.      Mace  v.  Cadell, 
Cowp.  232.     So,  where  household  furniture,  the  property  of  a 
widow  and  her  children,  were  upon  her  second  marriage  as* 
sicrned  to  trustees  in  trust  to  suffer  the  husband  to  enjoy  them, 
on  condition  that  he  should  pay  to  the  trustees,  for  the  use  of 
the  children,  £800,  by  yearly  instalments  of  £100  each ;   he 
continued  in  possession  for  two  or  three  years,   and  up   to 
his  bankruptcy,  and  at  that  time  had  paid  £250  on  account  of 
them :  it  was  holden  that  they  passed  to  the  assignees,  under 
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the  statute,  as  being  in  his  possession,  &c.  as  reputed  owner. 
Darhtf  y.  Smith,  8  T.  JR.  82  But  where  upon  marriage,  goods 
are  vested  in  trustees  for  the  separate  use  of  the  wife,  to  enable 
her  to  carry  on  a  separate  trade,  the  husband's  living  with  her 
will  not  be  such  a  reputed  ownership  in  him  as  to  make  these 
goods  pass  to  his  assignees  upon  his  bankruptcy.  Haselington 
v.  Gill,  3  T,  JR.  620,  n.    Jarmanv.  Woolloton,  Id.  618. 

Where  mere  moveable  chattels  are  leased,  either  with  or 
without  a  messuage  or  land,  they  will  pass  to  the  assignees  of 
the  lessee,  as  the  reputed  owner  of  them,  upon  his  bankruptcy. 
Where  a  creditor,  after  taking  in  execution  the  household  fur- 
niture and  other  goods  of  a  trader,  let  them  to  him  by  deed  for 
a  term  of  years,  and  he  covenanted  not  to  remove  them  without 
the  creditor's  consent;  the  trader  continued  in  possession  for 
several  years,  and  then  became  bankrupt :  it  was  holden  that 
as  the  bankrupt  was  the  reputed  owner,  and  appeared  to  have 
the  order  and  disposition  of  the  goods,  they  passed  to  his  as> 
signees.     Lingham  v.  Biggs,  1  £  ^  P.  82.     So  where  a  credi- 
tor, having  purchased,  under  a  bill  of  sale  from  the  sheriff,  ma- 
chinery of  his  debtor  seized  in  execution  at  his  suit,  and  having 
marked  it  with  the  initials  of  his  name,   allowed  the  debtor  to 
retain  the  possession  of  it,  upon  his  agreeing  to  pay  a  rent  for 
the  use  of  it ;  and  the  debtor  remained  in  possession  of  it,  until 
he  committed  an  act  of  bankruptcy  :  it  was  holden  that  as  the 
change  of  ownership  was  not  notorious,  the  bankrupt  must  be 
deemed  to  have  the  reputed  ownership  of  the  goods,   and  that 
they  therefore   passed  to   his  assignees.     Lingard  v.  Messiter, 
2D,  S^  R.  495,  1  B.  ^  C.  308.  and  see  StorerSj  al.  v.  Hunter, 
5  D.  ^  R,'  240.    So,  where  a  distillery,  with  coppers,  vats, 
stills,  &c.  were  let  on  lease  to  traders,  who  became  bankrupt, 
it  was  holden  that  the  stills,  &c,  which  were  fixed  to  the  free- 
hold did  not  pass  to  the  assignees,  but  that  the  vats  and  other 
things  which  were  moveable  did,  as  being  in  the  reputed  owner- 
ship of  the  bankrupts.     Horn  V.  Ba/cer,  9  East,  215.     So  where 
a  dyer,  having  purchased  a  plant  of  J.  S.  and  being  unable  to 
pay  fop  it,  resold  it  to  J.  S. ;  who,  however,  instead  of  taking 
possession  of  it»  demised  it  to  the  dyer  for  three  yeara  at  a  cer- 
tain rent ;  and  the  dyer  within  that  time  became'  bankrupt ;  it 
was  holden  that  it  passed  to  his  assignees.    Bryson  v.  Wylie, 
IB.  ^P.83,fi.     Cook,  362.    But  where  a  colliery,   with  all 
the  machinery  and  implements  for  working  was  leased  for  years 
with  a  proviso  for  re-entry  by  the  landlord  on  non-payment  of 
rent,  and  a  covenant  on  the  part  of  the  lessee  at  the  expiration 
or  other  sooner  determination  of  the  demise  to  deliver  up  the 
machinery  and  implements,  conformably  to  an  inventory  annex- 
ed to  the  lease,  of  which  a  re-valuation  was  to  be  made  three 
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months  before  the  exj^ration  of  the  demise,  and  the  landlord 
recovered  judgment  in  ejectment  in  Trinity  term  for  a  forfeitore 
in  not  paying  rent,  but  did  not  execute  the  writ  of  poaseasion 
until  the  8th  of  November  following,  beiog  the  day  before  the 
tenant  committed  an  act  of  bankruptcy.    Held  that  the  landlord 
was  entitled  take  to  possession  of  the  machinery  and  implements 
(some  of  which  had  been  brought  on  the  premises  by  the  tenant 
during  the  term)  though  no  previous  valuation  had  been  made — 
that  the  possession  of  the  machinery  and  implements  by  the  tenant 
was  only  qualified,  and  did  not  come  within  the  meaning  of 
21,  Jac.  1,  c.  19.  so  as  to  bar  the  landlords'  right  of  entry  on 
the  8th  of  November,  and  that  the  tenant's  use  of  the  machineiy 
and  implements  in  the  interval  between  the  judgment  in  eject- 
ment and  the  execution  of  the  writ  of  possession,  did  not  give 
him  the  "  possession   order  or  disposition"  thereof,  with  the 
consent  of  the  true  owner  within  the  meaning  of  the  statute,  so 
as  to  pass  the  property  to  his  assignees.  Storer  v.  Hunter,  6  Dow 
^  JR.  240,  *3  B.  6;  C.  368;  and  furniture  in  a  ready  furnished  pri- 
vate house  will  not,  it  seems,  pass  to  the  assignees,  unless  there 
be  circumstances  in  the  case  shewing  clearly  a  reputed  ownership ; 
for  the  mere  possession  is  of  itself  too  equivocal  to  lead  to  such 
a  conclusion,     Setnb*  see  I  B.  6^  P.  88.  per  Eyre,  C.  /•    So, 
where  a  testator  directed,  in  case  his  son  should  carry  on  his 
trade  for  the  benefit  of  himself  and  his  mother,  that  his  lease 
and  furniture  should  not  be  sold,  but  that  his  trustees  should 
permit  his  widow  and  children  to  reside  in  his  dwelling-house 
and  have  the  use  of  his  furniture :  the  son  and  mother  carried 
on  the  trade,  and  became  bankrupts :  it  was  holden  that  the 
fomiture  did  not  pass  to  the  assignees.     Ex  p.  MartiM,  2  Rose, 
331.     So  furniture  left  by  a  testator  to  trustees,  to  be  enjoyed 
with  the  mansion-house  by  whomsoever  should  be  entitled  for  the 
time  to  the  freehold  estates,  but  not  to  be  removed  without  the 
leave  of  the  trustees,  will  not  pass  to  assignees.    Earl  ofShaftes- 
hury  4  al,  v.  Rutsell,  1  JB.  ^  C.  666.    So,  goods  let  out  on 
hire,  and  which  by  custom  are  so  let  out,  such  for  instance  as  a 
stocking  frame  let  for  hire  to  a  working  hosier  in  one  of  the 
manufacturing  districts,  vrill  not  pass  to  assignees.    Semb,  per 
Latorenee,  J,  3  Taunt,  490.    But  where  the  possession  of  pro- 
perty was  under  an  instrument,  apparently  a  lease,  but  in  fact 
an  agreement  to  secure  the  seller  the  price  to  be  paid  for  the 
property  vrith  interest  at  10  per  cent,  it  passed  to  the  assignees. 
5tne2atr  v.  Stevenson,  2  Bing,  514. 

Where  anoflioer  in  the  iSist  India  Company's  service,  having 
the  privilege  of  shipping  a  certain  quantity  of  goods  from  the 
East  Indies  to  England,  assigned  it  for  a  valuable  consideration 
to  J.  S. ;  the  goods  were  shipped,  brought  to  England,  and  sold 
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by  the  East  India  Company  in  the  name  of  the  ofiicer ;  but  be- 
fore the  ofiicer  could  receive  the  proceeds  from  the  Company,  to 
pay  it  over  to  the  real  owner  of  the  goods,  he  became  bankrupt : 
it  was  holden  that,  he  being  the  reputed  owner  of  these  goods, 
the  right  to  the  proceeds  passed  to  his  assignees.  Gordon  v.  East 
India  Company,  7  T.  R.  228. 

The  statute,  however,  does  not  include  goods  which  the  bank- 
rupt holds  as  trustee,  or  in  outer  droit,'  as  shall  be  stated  more 
fully,  pott,  p,  150. 

Where  the  bankrupt  was  the  original  owner  of  the  goods,  his 
possession  of  them  at  the  time  of  his  bankruptcy  will  be  pritnd 
facie  evidence  that  he  continued  in  possession  as  owner  of  them 
to  that  time ;  but  this  may  be  rebutted  by  evidence  shewing  in 
what  manner  he  ceased  to  be  owner,  and  other  circumstances  to 
prove  that  it  is  not  a  case  within  the  statute.  See  Lingard  v. 
Messiter,  IB.S^C.  308, 2  X>.  ^  R.  496.  And  evidence  of  reputa- 
tion of  ownership  is  receivable  in  such  a  case,  Olvoer  v.  BartUtt, 
I  B,  6^  B,  269,  as  is  also  evidence  of  a  contrary  reputation  of 
ownership  in  the  true  proprietor.     Gurr  v.  Ruttrm,  1  Holt,  327. 

Property  of  tJie  bankrupt  in  the  possetsion  of  others,"]  The 
general  rule  upon  this  subject  may  be  s^tated  thus  :  All  property 
of  the  bankrupt  which  was  in  the  possession  of  others  at  the 
time  of  the  act  of  bankruptcy,  vests  in  his  assignees,  subject  to 
any  lien  or  claim  the  holaers  may  legally  have  upon  it;  and  all 
property  of  the  bankrupt,  which  was  in  his  possession  at  the 
time  of  the  act  of  bankruptcy,  but  which  has  come  into  the  pos- 
session of  others  since,  (seeking  v.  Leith,  2  T.  £.  141,^  either 
by  conveyance,  sale,  payment,  or  otherwise,  vests  in  the  as- 
signees, free  of  all  lien  or  claim  the  holders  may  pretend  to 
have  upon  it.  To  this  rule,  however,  there  are  some  exceptions, 
which  we  shall  notice  hereafter.  We  shall  now  treat  of  it  more 
particularly,  under  the  following  heads : — 

1.  All  property  holden  by  o^ers  in  trust  for  the  bankrupt, 
passes  to  the  bankrupt's  assignees  by  the  assignment  and  bar- 
gain and  sale.  The  old  statute  (^18  £liz.  c.  7.  $  2.)  expressly 
stated  this.  The  present  statute  does  not ;  but  there  can  be  no 
doubt  that  such  trust  property  is  within  the  meaning  of  it. 

2.  All  property  of  the  bankrupt,  mortgaged  or  pledged  to 
others  by  the  bankrupt,  before  his  bankruptcy,  vests  in  the  as- 
signees, subject  to  the  claim  or  lien  the  mortgagee  or  pawnee 
has  upon  it ;  or,  in  other  words,  the  equity  of  redemption  in 
the  case  of  a  mortgage,  and  the  right  to  redeem,  and  the  right 
of  property  when  redeemed,  in  the  case  of  a  pledge,  pass  to  the 
assignees  by  the  assignment  and  bai^in  and  sale.  Ante,  p,  89. 
91,  117.    3o'  goods  of  the  bankrupt,  in  the  hands  of  others. 
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who  lawfully  have  a  lien  upon  them,  pass  in  like  manner  to  the 
assignees,  subject  to  such  lien.  See  ante,  p,  103.  These  sub- 
jects hare  been  fully  treated  of  before  ;  it  merely  remains  here 
to  state  the  cases  in  which  the  holders  of  the  goods  of  others 
may  legally  claim  a  lien  upon  them. 

liens  are  either  general  or  particular :  general  liens,  that  is 
to  say,  liens  for  the  general  balance  due  to  the  party,  arise  from 
express  contracts,  or  from  contracts  implied  from  the  usages  of 
particular  trades,  &c.  or  from  the  usual  course  of  dealing  be- 
tween the  parties ;  particular  liens  are  liens  for  business  done,  or 
money  expended,  in  respect  of  the  goods  on  which  the  lien  is 
claimed,  2  SeU  N.  P.  1276.  The  former  are  not  much  favour- 
ed by  law;  the  latter  are.  By  **  general  balance"  here  is 
meant  merely  the  balance  coming  to  the  party  claiming  the  lien, 
fer  work  done  or  money  advanced  or  expended,  &c.  by  him  in 
the  particular  business  or  trade,  and  not  for  money  lent,  or  other 
collateral  matter.  Weldon  v.  Gould,  3  Esp.  26$.  and  tee 
Hcughten  8f  xd,  v.  Mjitthewt,  3  B.  ^  P,  485.  A  factor  in- 
deed has  a  lien  for  money  advanced  by  him  upon  the  goods 
consigned  to  him  ;  tee  Hammonds  v.  Barclay,  2  East,  227  ; 
bat  the  goods,  in  that  respect  are  considered  in  the  nature  of  a 
pledge. 

Factors  and  brokers  have  a  lien  on  the  property  of  their  prin- 
dpais  in  their  possession,  for  their  general  balance.  Gardener 
V.  Colman,  1  Bur.  494,  cU,  Hammonds  v.  Barclay,  2  East,  227. 
Mestaer  v.  Athms^  5  Taunt.  381,  1  Marsh.  76.  R.  v.  Lee, 
6  Price,  369.  Hudton  v.  Granger,  ^  B.  ^  A.  27.  Drink- 
water  v.  Goodwin,  Cowp.  251.  Robton  v.  Kemp.  4  Esp.  233. 
So  have  packers.  Ex  parte  Deeze,  1  Atkins,  228.  Kruger  v. 
Wilcox,  Amb.  252,  wharfingers,  Naylor  v.  Mangles,  1  Esp. 
109.  Spears  V.  Hartley,  3  Etp.  81,  calico  printers,  Weldon  v. 
Gould,  3  Etp.  268.  Ex  p.  Andrews,  Cook,  423,  and  dyers. 
Saville  v.  Barchard,  4  Esp.  53.  Rushfield  v.  Hadjield,  6  East, 
523,  arg.  Brown  y.  Letton,  1  P.  Wms.  141.  See  Green  v. 
Farmer,  1  W.  Bl.  664,  4  Bur.  2114.  Close  v,  Waterhouse, 
6  East,  523,  n.  cont.  So,  a  banker  has  a  lien  for  his  general 
balance  upon  all  bills  and  other  securities  of  his  .customer  in  his 
hands;  Davis  v.  Bowsher,  5  T.  R,  488.  Scott  v.  Franklin, 
15  East,  428.  Jourdaine  v.  Lefevre,  1  Esp,  66 ;  and  a  bank- 
er having  discounted  bills  for  the  customer  or  accepted  bills  for 
bis  accommodation,  has,  while  such  bills  remain  unpaid,  a  lien  on 
any  negociable  securities  of  the  customer  which  may  come  to  his 
hands  and  may  be  put  in  suit,  and  even  where,  xikiug  into  ac- 
count the  bills  on  both  sides,  the  customer  has  a  balance  in  his 
favour  of  a  sum  not  equal  to  the  amount  of  any  one  of  them  ; 
this  surplus  cannot  be  appropriated  to  any  one  of  the  bills  in  re- 
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daction  of  the  claim  of  the  banker  suiogany  of  the  parties  to  the 
bill.  Bollard  v.  Bygrave,  I  R,S^  M.  27 1 ;  but  subject  to  this  lien 
all  bUls  and  securities  of  the  customers  remaining  in  the  banker's 
hands  unpaid  or  unsatisfied,  are  and  continue  to  be  the  proper- 
ty of  the  customer ;  and  if  the  banker  were  to  become  bankrupt, 
the  Lord. Chancellor,  upon  petition,  would  order  his  assignees  to 
give  them  up,  upon  the  customer's  satisfying  the  lien,  and 
giving  a  sufficient  indemnity  as  to  any  acceptances  the  banker 
might  be  under  for  him ;  Ex  p.  Buchanan,  1  Hose,  280.  £« 
p.  Button  Bank,  Exp,  Harford,  2  Rose,  162.  Exp,  Sollers, 
1  Bose,  155,  18  Ves,  229.  Exp,  Pease,  1  Rose,232,  l9Ves. 
25.  Exp,  Wakefield,  Baiik,  1  Rose,  243.  Ex  p,  Leeds  Bank, 
1  Rose,  254.  Ex  p,  Wanng,  2  Rose,  182.  Ex  p.  Parr,  Buck, 
191 ;  and  the  circumstance  of  the  bills  being  indorsed  or  not, 
makes  no  difference.  £i'  p.  Twogood,  19  Ves,  229.  So  a 
policy  broker  has  a  general  lien  upon  the  policies  in  his  hands ; 
Levy  V.  Barnard,  2  Moor,  34.  Whiteh^  v.  Vaughan,  Cook, 
576.  and  see  Mann  v.  Shijfher,  2  East,  523 ;  an  attorney, 
upon  the  papers  in  his  hands,  and  upon  the  damages,  costs,  &c. 
awarded  to  his  client.  1  Arch.  Pr,  B,  U,  38.  and  see  Steven- 
son v.  Blakebek,  I  M,  S^  S.  535.  Middleton  v.  Hill,  1  AT.  ^ 
S,  240.     Randall  v.  Fuller,  6  T.  R,  456.    Mitchell  v.  OUJUld, 

4  T.  R,  123.  Exp,  Stirling,  16  Fes. 258.  Cowell  v.  Simpson, 
Id.  275.  Ex  p.  Bullen^  1  Rose,  134.  Ex  p.  Hardy,  Id,  395. 
Ex  p,  Bryant,  2    Rose,  237,    1    Mad.   49.     Ex  p.  Moule, 

5  Mad.  462.  Lambert  v.  Buchnaster,  2  B,  S;  C.  616.  Red- 
feam  v.  Sowerby,  1  Swanst,  84.  Commerell  v.  Poynton,  Id.  I. 
And  a  party  may  thus  claim  a  lien  for  his  general  balance,  even 
although  his  debt  be  barred  by  the  statute  of  limitations. 
Spears  v.  Hartley,  3  E^.  81. 

But  a  carrier  or  an  owner  or  captain  of  a  ship  has  not  a  lien 
on  the  goods  in  his  hands  for  his  general  balance ;  he  has  a  lien 
merely  for  the  carriage  of  those  particular  goods ;  Rushforth  v. 
Hadfield,  7  Easi,  224.  BuiUr  v.  Wooltot,  2  New  R.  64. 
Wolf  y.  Summers,  2  Camp.  69}.  Skinner  v.  Upshaw,  L. 
Raym,  752.  Meek  v.  Tate,  2  Moor,  278.  Yatesy.  Railston, 
Id.  294.  Yates  v.  Mennell,  Id.  297.  and  see  Lambert  v. 
Robinson,  1  Esp.  119;  and  he  may  refuse  to  deliver  up  the 
goods  until  his  lien  be  satisfied ;  Sodergreen  v.  Flight,  6  East, 
622,  n.  Meek  v.  Tate,  2  Moor,  278;  but  the  owner  of  a  ship 
has  no  lien  upon  the  cargo  for  dead  freight  or  demurrage. 
Philips  y.  Rodie,  15  East,  547.  Birtey  v.  Gladstone,.  3  M. 
^  S,  205,  2  Merioale,  401.  And  where  a  vessel  was  con- 
signed by  a  master  and  part  owner  to  ship  brokers  on  commis- 
sion, and  the  ship  papers  delivered  over  to  them  and  they  made 
disbursement^  on  account  of  such  master  and  part  owner,  who 
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afterwards  became  bankrupt,  the  ship  owners  were  held  to  have 
a  lieu  on  the  papers  for  the  balance  due  to  them  on  ac- 
count of  their  aisbursements.  Thompton  v.  Beatton,  7  Moore, 
548.  So  shipwrights,  Franklin  v.  Hosier,  4  B.  S^  A.  341. 
Raitt  V.  Mitchell,  4  Camp,  146;  millers,  Ex  p.  Ockendon, 
I  Atk.  235.  Chase  v.  Westmare,  5  M.  ^  S.  180,  fullers, 
Rosey.  Hart,  2  Moor,  647,   8  Taunt.  499.      Sweet  v.  Pj^m, 

1  East,  4,  and  innkeepers,  yeZiwton,  66,  have  particular,  not 
general,  liens.  A  liveiy  stable  keeper  may  by  express  contract 
have  a  lien  for  the  keep  of  horses,  and  in  such  case  if  the  owner 
fraudulently  take  the  horses  out  of  the  possession  of  the  stable 
keeper,  the  stable  keeper  may  without  force  re-take  possession, 
and  the  lien  will  revive.  Wallace  v.  Woodgate,  1  R,8fM.  193. 
And  a  printer,  employed  to  print  certain  numbers,  though  not 
consecutive  ones,  of  an  entire  work,  has  been  holden  entitled 
to  a  lien  upon  the  copies  not  delivered,  for  the  balance  due  to 
him  for  printing  the  whole  of  such  numbers,  BUdce  v.  Nichol- 
son, 3  M,  8fS,  167.  So  all  other  tradesmen  have  particular 
liens  upon  the  goods  of  their  customers  in  their  hands,    ^ee 

2  SeL  ^.  P.  1281.  So  the  manufacturer  or  vendor  of  an 
article,  whilst  in  his  possession,  has  a  particular  lien  for  the 
price  of  it,  until  paid,  Hanson  v.  Meyers,  6  East,  614,  even 
although  he  may  have  obtained  judgment  for  the  amount  of  it  in 
an  action  forgoods  bargained  and  sold  ;  Houlditch  SC  aL  v.  Dezan- 
ges  ^  aL  2  Stark,  337  ;  although  it  might  be  otherwise  if  the  action 
were  for  goods  sold  and  delivered.  Id*  So  has  the  vendor  of  an 
estate  alien  upon  for  the  purchase  money.  Ante,  p.  91.  So  a 
lord  has  a  lien  upon  an  estray  for  its  keep.  Taylor  v.  3ames, 
2  Ro.  Abr.  92.  Also  the  captain  and  seamen  of  a  ship  have  a 
lien  upon  it  for  their  wages ;  Rich  v.  Coe,  Cowp.  636.  Ex  p. 
Shank,  1  Atk.  234.  Watkinson  v.  Bamardiston,  2  P.  Wms.  367, 
but  see  Wilkins  v.  Carmichael,  Doug.  101 ;  but  for  disburse- 
ments, or  money  laid  out  in  repairs  or  the  like,  the  captain  has 
no  lien  either  upon  the  ship,  Uussey  y.  Christie,  9  East,  426. 
or  on  the  cargo.  SnUth  4-  al,  v.  Plummer  Sf  al.  1  B.  & 
A.  575. 

Where  a  quantity  of  timber,  placed  in  a  dock  on  the  bank 
of  a  navigable  river,  being  accidentally  loosened,  was  carried 
by  the  tide  to  a  considerable  distance,  and  left  at  low  water  up- 
on a  towing  path ;  and  a  person  finding  it,  conveyed  it  to  a  place 
of  safety :  it  was  holden  that  he  had  no  lien  upon  it,  for  the 
expense  he  had  incurred  in  carriage,  &c.,  although  perhaps  he 
might  have  maintained  an  action  against  the  owners  for  the 
amount  of  it.  Nicholson  y.  Chapman,  2  H.  Bl.254.  But  upon 
goods  saved,  which  have  been  abaudoued  or  lost  at  sea,  it 
seems*  the  'party  has  a  lien.     Per  HoU,  C.  /.  in  Hartford  v. 
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Jones,  1  L.  Raym.  393,  2  Salk.  654.  It  is  clear,  however, 
that  where  a  person  obtains  the  possession  of  goods  by  wrong, 
he  has  no  lien  upon  them,  even  for  expenses  to  which  he  has 
necessarily  been  put  with  respect  to  them,  such  as  freight, 
charges,  &c.  Lempriere  v.  PasUy,  2  T,  R.  485.  and  see  Mad- 
den V.  KempsteVf  1  Camp,  12.  Where  property  is  lodged  as  a 
security  with  the  acceptor  of  an  accommodation  bill,  by  the 
drawer,  the  holder  of  the  bill  has  no  lien  upon  that  property. 
Ex  p.  Waring,  2  Rose,  182.  So,  if  A.  consign  a  cargo  to  B. 
directing  him  to  pay  the  proceeds  to  C.  and  writes  to  C.  to  that 
effect,  this  gives  no  lien  to  C.  upon  the  proceeds.  Ex  p,  Hey^ 
wood,  2  RMe,  355.  and  see  1  Stark.  143. 

If  goods  be  delivered  to  a  man  for  a  particular  purpose,  he 
shall  not  have  a  lien  upon  them  for  his  general  balance.  Where 
a  trader,  on  being  applied  to  by  a  creditor  for  a  debt  of  £47, 
gave  him  a  bill  of  £100  to  get  discounted,  to  pay  his  own  debt 
out  of  it,  and  pay  over  the  surplus ;  and  before  the  bill  was  dis- 
counted, the  trader  became  bankrupt :  it  was  holden  that  the 
creditor  had  no  lien  upon  the  bill  for  his  debt,  but  that  the  as- 
signees  were  entitled  to  it.  Humphries  v.  Wilson,  2  Stark,  566. 
So  where  a  trader  gave  a  bill  to  a  creditor  to  raise  money  on  it 
for  him,  and  the  creditor  advanced  him  a  part ;  it  was  holden 
that  upon  the  bankruptcy  of  the  trader  his  assignees  were  enti- 
tled to  bill,  upon  paying  or  tendering  to  the  creditor  the  sum 
he  had  actually  advanced  upon  it,  and  that  the  creditor  had  no  lieii 
upon  it  for  his  debt.  Key  v.  Flint,  8  Taunt.  21,  1  Moor,  451, 
So  if  goods  be  given  to  a  factor  to  sell,  and  he  promises  to  pay 
over  the  proceeds  to  the  owner  or  to  a  third  party,  and  they  are 
not  sold :  he  cannot  claim  a  lien  upon  them  for  his  general  ba- 
lance ;  for  they  were  lodged  with  him  for  a  specific  purpose. 
Kinloeh  v.  Craig,  3  T,  R.  119.  Walker  v.  Birek,  6  T.  R.  258. 
See  Mestaer  v.  Atkins,  1  Marsh,  76,  5  Taunt,  381,  semb.  com. 
So  where  A.  and  B.  had  joined  in  a  contract  to  supply  provi- 
sions to  the  navy,  and  A.  indorsed  to  B.  a  bill  of  lading  of  a 
cargo  of  provisions  "which  he  had  shipped  for  the  purposes  of  the 
contract :  it  was  holden  that  this  did  not  give  B.  any  lien  upon 
the  cargo  for  any  debt  due  to  him  by  A.  Snaith  v.  Burridge, 
4  Taunt,  684.  So,  where  a  factor  obtained  the  certificate  of 
registry  from  the  captain  of  a  ship,  for  the  purpose  of  paying 
the  duties,  it  was  holden  that  he  had  no  lien  upon  it  for  a  ge- 
neral  balance  due  to  him  by  the  ship  owner.  Bum  6c  al,  v. 
Brown  ^  al,,  2  Stark,  272.  See  Mestaer  v.  Atkins,  supra.  So, 
a  banker,  who  refused  to  advance  money  upon  a  lease,  and 
which  was  afterwards  left  in  his  hands  by  mistake,  was  holden 
to  have  no  lien  upon  it  for  his  general  balance.  Lucas  v.  Dor- 
rien,  7  Taunt.  276,  1  Moor,  29. 
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So,  where  the  parties  contract  for  a  particular  time  or  mode 
of  payment,  there  is  no  right  even  to  a  particular  lien,  incon- 
sistent with  the  terms  of  the  contract.  See  Chase  v.  Westnwrey- 
6  M.^  S.  180.  Cowell  v.  Simpson,  16  Ves.  275.  Even  where 
such  a  contract  can  be  implied ;  as,  for  instance,  where  by  the 
usage  of  trade  shipwrights  give  a  certain  credit  to  shipowners 
for  repairs  done  to  their  ships,  they  have  no  lien  on  the  ships 
for  the  amount  of  such  repairs ;  Rait  v.  Mitchell,  4  Camp,  146 ; 
and  where  it  appeared  that  by  the  usage  of  the  iron  trade  a  cer- 
tain time  was  given  to  the  importer  for  paying  the  charges  of 
wharfage,  &c.,  it  was  holden  that  the  wharfinger  had  no  lien  for 
•his  charges,  even  after  the  expiration  of  that  time.  Crawshatf 
V.  Homfray,  4  JB.  ^  il.  50.  If  by  agreement  on  the  dissolution 
of  a  partnership,  specific  articles  are  to  become  the  separate  pro- 
perty of  one  partner,  and  the  debts  are  to  be  paid  out  of  a  par- 
ticular fund  which  proves  deficient,  the  retiring  partner  has  no 
lien  on  these  specific  articles  in  respect  of  the  deficiency.  Lingen 
V.  Simpeon,  2  Sim,  ^  S,  600.  But  a  mere  contract  as  to  price 
vdll  not  have  this  effect,  Wolfv,  Summers,  2  Camp,  631.  Chase 
V.  Westmore,  5  M,  6f  S,  180,  although  formerly  holden  otherwise. 
Brenan  v.  Currint,  Say,  224.  And  where,  by  the  terms  of  a 
charter  party,  the  captain  of  a  ship  is  to  be  paid  his  freight  by 
"  good  bills"  at  certain  dates,  he  may  refuse  to  deliver  up  the 
cargo  until  the  bills  have  been  given  to  him ;  See  Meek  v.  Tate, 
2  Moor,  278.  Yates  v.  Railstan,  Id,  294.  Yates  v.  Mennell,  Id, 
297  ;  but  if  bills  be  taken  and  put  into  circulation,  the  lien  is 
thereby  determined,  whether  the  bills  turn  out  to  be  good  or 
bad.  Horncastle  v.  JParran,  3B.&cA,  497,  2  Stark.  590.  On 
the  other  hand,  a  contract  express  or  implied,  may  operate  to 
create  a  lien  where  there  was  none :  for  instance,  where  a  num- 
ber of  pressers,  bleachers,  &c.,  at  a  public  meeting  agreed  that 
they  would  not  receive  any  more  goods  to  be  bleached,  &c.,  but 
on  condition  that  they  should  have  a  lien  on  them  for  their  ge- 
neral balance ;  it  was  holden  that  any  one,  who,  after  notice  of 
it,  delivered  goods  to  any  of  those  persons,  must  be  deemed  to 
have  acquiesced  in  the  terms  of  the  agreement,  and  that  tlie 
goods  sent  would  be  subject  to  the  general  lien  accordingly. 
Kirkman  &  at,  v.  Shaweross,  6  T,  R.  14. 

To  constitute  a  lien,  as  against  the  assignees  of  a  bankrupt,  the 
goods,  &c.  must  have  been  in  the  party's  possession  previously  to 
the  act  of  bankruptcy.  Copland  v.  Stein,  8  7.  R«  199.  Hovill  v. 
Letkwaite,  5  Esp.  158.  Meyer  v,  Sharpe,  5  Taunt,  74.  and  He  2 
Fes.  286.  Nteo/s  v.  C/ent,  3  Price,  547.  But  where  a  trader  placed 
goods  in  the  hands  of  a  factor  for  sale,  before  an  act  of  bank- 
ruptcy, it  was  holden  that  the  factor  might  sell  them  after  the 
bankruptcy,  and  retain  the  proceeds  to  answer  his  own  debt. 
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Robion  &c  al.  t.  Kemp  ^  ah  4  Eep,  233.  And  ia  all  cases,  the 
goods,  &c.  must  be  in  tbe  possession  of  the  party,  at  the 
time,  otherwise  he  cannot  claim  a  iten  upon  them ;  Taylor  v.  Mi^ 
binson,  2  Moor,  730,  8  Taimt,  648.  Ex  p.  Shank,  1  Atk,  235. 
Kinlock  V.  Cra%,  3  T.  R.  119,  783.  Holland  v.  Waring,  4 
Camp*  291 ;  if  he  once  part  with  them  out  of  bis  possession,  his 
lien  is  determined.  Sweety,  Pym,  I  East,  4.  Hartley  v.^Hitdi- 
cock,  1  Stat^.  408.  Ex  p.  Shank,  1  Atk,  235.  and  tee  Ward  t. 
Filtm,  1  East,  512.  Chalmers  v.  Page.  3  B.S^  A,  697.  But  if 
the  goods,  &c.  come  again  into  his  possession,  the  hen,  at  seems, 
revives.  Levy  v.  Barnard,  8  Taunt,  149,  2  Moor,  34.  Ex  p, 
Deete,  1  Atk.  228.  &;«  Hartley  v.  Hiteheock,  1  ^torfc.  408,  sem&. 
eant.  So,  by  proving  his  debt  under  a  commission  against  the 
owner  of  the  goods,  Ex  p.  Hornby,  Buck,  351,  iff  at  least,  after 
having  proved  his  debt,  if  he  do  any  act  as  a  creditor,  u^cting 
the  rights  of  others,  such  as  signing  the  certificate* or  the  like. 
Ex  p.  Solomon,  1  GlynS^  J.  25,  he  waives  his  right  of  lien.  So 
if  he  take  a  security  for  his  debt,  he  waives  his  lien.  Cowell  v» 
Simpson,  16  Fe*.  275.  So,  if  he  claim  the  goods  on  another 
ground,  when  they  are  demanded,  and  make  no  mention  of  the 
lien,  an  action  of  trover  may  be  maintained  against  him  for  them, 
without  making  him  any  previous  tender  wi^  respect  to  his 
tten.  Boardman  v.Sill,  1  Camp,  410,  n.  and  see  Martini  w.  Coles, 
I  M,S^S.  147.  So,  as  soon  as  the  interest  of  the  parwnor,  6cc. 
in  the  goods,  and  of  those  claiming  und^  him,  ceases,  the  lien 
ceases  also :  as,  for  instance,  where  plate  was  left  to  A.  for  life, 
and  after  his  death  to  B. ;  and  A.  pledged  it  with  a  pawnbrokier ; 
it  was  holden  that  the  pawnbroker,  ahliougfa  he  had  no  notice 
of  the  settlement,  could  not  claim  a  lien  upon  the  plate,  as 
against  the  remainderman,  after  the  death  of  the  tenant  for  life. 
Hoare  v.  Parker,  2  T,  R.  376. 

But  it  is  only  against  the  owner  of  the  goods,  &e.  that  the 
holder  can  claim  a  lien.  If  an  agent  employ  an  insurance  broker 
to  effect  an  insurance  in  his  name,  at  the  same  time  infoiming 
'him  that  the  property  belongs  to  another,  the  broker  has  no  lien 
<tfpon  the  policy  for  a  general  balance  due  to  him  by  the  agent ; 
Snook  S^  al.  v.  Davidson  ^  al,  2  Camp,  218.  and  see  Mann  v. 
Shiffner,  2  East.  523  ;  even  although  the  agent,  when  he  gives 
him  orders  to  effect  the  insurance,  represent  that  he  has  autho- 
rity to  indorse  -the  bill  of  lading.  Lanyon  v.  Blanehard,  2  Omtp. 
597.  And  where  an  English  snbject,  during  a  war,  informed 
the  broker  that  the  goods  were  neutral  property,  that  was 
deemed  a  sufficient  indication  to  the  broker  that  the  party  acted 
as  agent  merely.  Manners  v.  Henderson,  1  East.  335.  But  where 
they  have  no  notice  whatever  that  the  party  acts  as  agent 
neiely»  it  is  otherwise.    Mann  v.  Forrester,  i^al.  4  Camp.  €0l 
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Westwood  ,y.  Bell,  Id,  349.  So,  the  agent  for  an  attorney  has  no 
iien  upon  money  recovered  by  him  in  a  suit  for  a  client.  Moody 
V.  Speiicer,  ^  D.  S^  R.  6,  beyond  the  amount  of  his  charges  for 
agency  in  that  particular  suit.  -  White  v.  Roycd  Exchange  As 
surance,  .1  Bing..20.  See  Ward  v.  Hepple,  15  Ves,  297,  cont^ 
So  if  a  factor  or  agent  pledge  the  goods  of  his  principal  C which 
he  cannot  lawfully  do),  the  pawnee  has,  no  lien  upon  them,  as 
against  the  principal,  for  money  advanced,  &c.  to  the  agent. 
MiicConAie  v.  Davies,  7  East,  5.  Martini  v.  Coles,  I  M.8^  S.  140. 
Graham  &;  al,  v.  Dyster,  2  Stark,  21.  Delauncey  v.  Barker,  2 
Stark,  539.  and  see  Guerreiro  v.  Peile,  3  B,S^A,  616. 

3.  Propertyof  the  bankrupt  in  the  hands  of  others,  which  he 
has  specifically  appropriated  before  his  bankruptcy,  will  not  pass 
to  bis  assignees.    As  where  the  bankrupt  before  the  bankruptcy 
gave  a  cr^tor  an  order  on  the  executor  of  his  debtor  to  pay  thJe 
debt  to  the  creditor,  and  the  executor  received  the  order  and  de- 
tained it  till  he  received  sufficient  assets,  the  creditor  was  held 
entitled  to  recover  the  debt     Ex  p.  Smith,  3  Sivan,  392.    4 
merchant  had  advanced  money  to  a  trader,  upon  an  agreement 
th^t  the  trader  should  consign  a  cargo  of  fish  to  J.  S.  for  sale, 
and  that  J.  S.  should  remit  the  proceeds  through  the  medium  of 
the  merchant,  in  order  that  he  might  secure  himself  for  his  ad- 
vances ;  the  cax|;o  of  fish  was  consigned,  but  the  trader  after- 
wards wrote  to.  J.S.  informing  him  that  the  cargo  was  not  re- 
sponsible  for  the   advances  of  the  merchant ;  J.S.  however 
lemitted  the  proceeds  to  the  merchant :  in  an  action  by  the  as- 
signees of  the  trader  (who  had  become  bankrupt)  against  J.  S. 
for  the  amount  of  the  proceeds  of  the  cargo,  it  was  holden,  that 
this  was  an  appropriation  of  the  proceeds  f6r  the  payment  of  the 
advances,  which  the  trader  could  not  afterwards  rescind,  and 
that  consequently  the  assignees  could  not  recover.    Fisher  ^  at, 
V.  Miller,  1  Bing,  150.    So,  where  a  trader  consigned  goods  to 
a  merchant  abroad,  who  was  to  remit  the  proceeds  to  his  agent 
here  for  the  trader ;  and  the  trader  drew  bills  upon  the  agent 
to  the  value  of  the  consignment,  who  accepted  them,  under  a 
promise  by  the  trader  to  provide  for  them,  if  the  proceeds  should 
not  be  remitted  to  him  in  time ;  after  the  bills  were  accepted, 
and  before  the  remittance  of  any  proceeds,  the  ti'ader  became 
bankrupt ;  after  which  the  agent  received  the  proceeds,  and  paid 
the  bills :  it  was  holden  that  the  assignees  had  no  right  to  re- 
cover the  value  of  the  proceeds,  to  the  amount  of  the  bills,  these 
proceeds  having  been  specifically  appropriated  to  the  payment 
of  the  bills  by  the  bankrupt,  before  his  bankruptcy^    Thomas  v« 
Da  Gosta,  2  Moor,  381$.  and  site  Waller  ^  al,  v.  Drakeford,'  1 
Stark,  49 1*    So,  where  a  trader,  having  shipped  goods  for.Ham* 
biinrh,  drew  bills  up<m  JkS.  and  as  a  collateral  security  lodged 
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with  him  the  bills  of  lading,  but  without  indoniog  them  ;  the 
ship  was  prevented  from  going  to  Hamburgh  by  an  order  in 
council ;  and  in  the  mean  time,  the  trader  having  become  bank- 
rupt, another  of  his  creditors  got  possession  of  the  goods,  and 
sold  them  :  it  was  holden  that  J.  S.  was  entitled  to  the  produce 
of  the  sale,  the  goods  having  been  specifically  appropriated  to 
the  payment  of  his  acceptances  by  the  bankrupt  before  his 
bankruptcy.  Favenc  ^  al,  ir.  Hullett  ^  aL  1  Camp,  554.  But 
a  mere  general  agreement,  Carter  v.  Barclay,  3  Stark,  43,  or 
a  mere  direction  by  the  principal  to  his  agent  to  pay,  &c«, 
Scott  V.  Porcher  ^  al,  3  Merivale,  652,  cannot  be  considered  in 
the  light  of  a  specific  appropriation.  See  R,  v.  Hunter,  4  Price, 
258. 

4.  As  to  goods  purchased  by  the  bankrupt,  but  not  delivered 
to  him :  if  they  still  remain  in  the  hands  of  the  vendor,  not  de- 
livered,— ^^as  he  has  a  lien  upon  them  for  the  purchase  money  (see 
ante,  p.  149),  the  assignees,  until  they  satisfy  the  vendor  in  ^at 
respect,  cannot  of  course  get  possession  of  them,  so  as  to  dis- 
pose of  them  for  the  benefit  of  the  creditors ;  if  the  vendor  have 
sent  them,  but  they  have  not  as  yet  been  delivered  to  the  bank- 
rupt, the  vendor  may  stop  them  in  transitu ;  but  when  goods 
have  been  delivered  to  the  bankrupt,  then  of  course  they  pass 
to  the  assignees  together  with  the  rest  of  the  bankrupt's  property. 
The  only  thing  necessary  to  be  noticed  here  particularly,  there- 
fore, b  the  doctrine  of  stoppage  in  transitu. 

Where  goods  are  sold  upon  credit,  and  sent  by  the  vendor  to 
the  vendee,  the  vendor  may,  in  case  of  the  insolvency  or  bank- 
ruptcy of  the  vendee,  stop  them  in  transitu,  and  thereby  pre- 
vent their  being  delivered  to  the  vendee ;  in  which  case,  of 
course,  the  property  in  them  does  not  pass  to  the  assignees.  See 
Wiseman  v*  Vandeput,  2  Vern,  203.  Stokes  v.  La  Riviere,  3  T.  R. 
466,  cit,,  3  East,  397,  cit.  And  goods  may  be  thus  stopped  in 
transitu,  whether  the  carrier,  or  particular  conveyance  by  which 
they  are  sent,  have  been  appointed  and  employed  by  the  ven- 
dee, Hodgson  v.  Lotf,  7  T,  R,  440,  or  not ;  Assignees  of  Burghall 
v.  Howard,  I  H,  Bl,  366,  n ;  even  when  shipped  on  board  a  ship 
chartered  by  the  vendee  himself,  they  may  be  stopped  at  any 
time  before  they  are  actually  delivered  to  him  at  the  place  of 
their  destination.  Bohtlingk  v.  Inglis,  3  East,  381.  Hoist  v. 
Pownal&c  al,  1  Esp,  240.  and  see  Inglis  v,  Usherwood,  I  East,  515, 
So,  whether  bills  of  lading  have  been  indorsed  to  the  vendee  or 
not,  Feise  v.  Wray,  3  East,  93.  Solomons  v.  Nissen,  2  T,  R,  674. 
Siffken  V.  Wray,  6  East,  371,  or  whether  the  vendee  have 
accepted  bills  for  the  goods,  Kinloch  v.  Craig,  3T,R,\19,  783, 
or  even  in  part  paid  for  them,  Hodgson  v.  Loy,  7  T.  R,  440,  or 
not,  is  inunaterutl.    No  person  can  stop  goods  in  transitu,  how- 
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«ver,  except  the  owner  of  them,  or  some  person  on  his  behalf ; 
it  cannot  be  done  by  a  person  who  merely  claims  a  lien  upon 
them,  Sweet  v.  Pym,  1  East,  4,  or  who  is  merely  surety  for  the 
vendee,  by  having  accepted  bills  for  their  amount,  Siffken  v. 
Wray,  6  East,  371,  or  the  like ;  but  where  a  trader  here,  gave 
an  order  to  his  correspondent  abroad  to  ship  him  goods,  which 
the  latter  purchased  upon  his  own  credit,  without  naming  the 
trader  here,  and  shipped  to  him  at  the  original  price,  charging 
only  bis  commission  :  it  was  holden  that  the  shipper  was  so  far 
the  vendor  of  the  goods,  as  between  him  and  the  trader  here  ; 
that  upon  the  bankruptcy  of  the  latter  he  might  stop  the  goods 
in  transitu,  Feise  v.  Wray,  3  East,  93.  And  where  a  British 
subject,  in  time  of  war,  obtained  a  license  from  his  government 
to  trade  at  an  enemy's  port,  this,  by  legalizing  the  purchase  by 
the  subject,  legalized  the  sale  by  the  enemy,  and  was  holden  to 
have  impliedly  legalized  the  vendor-enemy's  right  of  stoppage 
in  transitu,  and  bis  appointment  of  an  agent  here  for  that  pur- 
pose.    Fenton  y.  Pearson,  15  East,  419. 

And  this  right  of  a  vendor  may  be  exercised  at  any  time  be- 
fore the  actual  deliveiy  of  the  goods  to  the  vendee.    What 
amounts  to  such  a  delivery,  is  generally  the  point  in  litigation. 
If  the  vendee  order  the  goods  to  be  sent  to  J.  S.,  by  him  to  be 
sent  to  a  third  person  to  whom  they  are  to  be  consigned,  a  de- 
livery of  them  to  J.  S.  will  be  deemed  a  delivery  to  the  vendee, 
after  which  the  goods  cannot  be  stopped ;  Dixon  v.  Baldwin,  5 
East,   175;  but  if  the  goods  are  to  be  sent  to  J.  S.,  by  him 
to  be  forwarded  to  the  vendee  himself,  they  may  be  stopped, 
either   in   the   hands  of  J.  S.,   or  at  any  time  before  they 
are  actually  delivered  to  the  vendee.     Stokes  v.   La  Riviere, 
3  r.  R,  466,   ctt.,  3  East,  397,  eit.    So  if  the  vendee  order 
the  goods  to  be  put  on  board  a  particular  ship,  to  be  carried 
to  a  third  person  to  whom  they  are  consigned,  a  delivery  on 
board  the  ship,  is  a  delivery  to  the  vendee :  Fowler  &  at.  v. 
M^Taggart  &  al„  7  T.  R.  442,  cit.,  1  East,  522,  cit.,  3  East,  388, 
cit, ;  but  if  the  goods  are  to  be  put  on  board  a  particular  ship, 
to  be  conveyed  to  the  vendee  himself,  they  may  be  stopped  in 
trangitu  at  any  time  before  they  are  actually  delivered  to  him. 
Bohtlinehy.  IngUs,  3  East,  3HI,  and  supra.  But  where  goods  are 
ordered  by  the  vendee  to  be  sent  to  a  packer  or  wharfinger»they 
may  be  stopped  in  transitu  in  his  hands,  whether  the  goods  are 
to  be  forwarded  from  him  to  the  vendee  or  to  any  other  person, 
a  packer  or  wharfinger  being  deemed  a  kind  of  middleman  be- 
tween the  vendor  and  vendee,  and  the  goods  being  in  his  pos- 
session are  considered  as  merely  at  a  stage  in  Uieir  transit ; 
Bennett  &  al.  v.  Ward,  3  T.  R.  467,  cit,     MiUs  ▼.  BaU,  2  £.  & 
P.  457.  Smith  &  al,  v.  Goss,  1  Camp,  282 ;  but  where  the  virarc- 
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house  of  the  packer  or  wharfinger  cannot  be  deemed  a  stage  itf 
the  transit  of  the  goods,  but  the  place  of  their  ultimate  destina- 
tion (the  vendee  having  no  other  warehouse,  or  designing  to 
make  use  of  the  packer's  or  wharfinger's  warehouse  as  his  own^ 
in  that  case  a  delivery  to  the  packer  or  wharfinger  will  be 
deemed  a  delivery  to  the  vendee.  Scott  v.  Pettit,  3'  B.  &  P. 
469.  Per  Chambre,  J.  in  Ricfiardfony,  Gosi,  3  B.&  P.  127,  and 
see  Ellis  v.  Huntt  3  T.  R,  464.  So,  where  goods  are  by  die 
order  of  the  vendee  delivered  at  a  place,  which  is  not  a  mere 
stage  in  their  transit,  but  the  end  of  their  journey  for  the  pre- 
sent, and  until  another  destination  shall  be  given  them  by  the 
vendee,  a  delivery  of  them  at  that  place  will  be  deemed  a  de- 
livery  to  the  vendee.  Leeds  ^  aU  v.  Wright,  3  B.  &:  P.  320. 
Bxme  V.  Pickford,  8  Taunt.  83.  and  see  Wright  v.  Ldwes,  4  £^« 
'  82.  See  Hunter  ^  aL  v.  Bealj  8  T.  R.  466,  eit,  semb.  cant. ;  btii 
see  5  Eastt  184.  But  where  goods,  to  be  paid  for  on  <leliveiy, 
were  delivered  at  a  packer's  for  the  vendee,  and  the  price  de- 
manded at  the  time,  but  not  paid ;  and  the  packer  was  informed 
of  the  fact :  he  was  holden  to  be  a  trustee  for  the  vendor  until 
payment,  and  that  in  the  mean  time  the  goods  might  be  stopped 
in  pransitUf  although  the  vendee  had  no  other  warehouse* 
Loesekman  v.  Williams ,  4  Camp.  181.  So  if  goods  be  obtained 
by  fraud,  a  delivery  of  them  to  the  packer  or  wharfinger  of  the 
vendee  will  not,  under  any  circumstances,  pass  any  property  in 
them  to  the  vendee*     Noble  v.  Adatns,  7  Taunt.  69. 

But  there  may  be  a  delivery  to  the  buyer,  such  as  to  preclude 
the  vendor  from  afterwards  stopping  the  goods  in  transitu,  al- 
though the  goods  have  never  been  removed  from  the  place  in 
which  they  were  at  the  time  they  were  sold.    If  sugars  or  other 
property  in  the  warehouses  of  the  West  India  Docks  be  sold,  an 
indorsement  and  delivery  of  the  warrant  by  the  vendor  to-the 
vendee,  is  deemed  a  delivery  of  the  goods  to  the  vendee.  Spear 
V.  Trovers  ^  al.  4  Camp.  251.    So,  where  the  owner  of  goods  at 
a  wharf  sold  them,   and  gave  the  vendee  an  order  upon  the 
wharfingers  to  deliver  them  ;  the  vendee  lodged  the  order  with 
the  wharfinger,  who  thereupon  transferred   the  goods  in  his 
books  into  the  name  of  the  vendee,  and  charged  him  theacelDrtb 
with  the  warehouse  rent  for  them  i  this  was  holden  to  Iw  a  de- 
livery of  the  goods  to  the  vendee^  so  that  they  could  not  after- 
wards be  stopped  in  transitu  upon  his  insolvency*     Harmon  v. 
Anderson,  2  Camp.  243.    S0|  if  a  man  sell  goods,  and  they  re- 
main even  in  his  own  warehouse,  by  desire  of  the  vendee,  y^t 
if  the  vendee  pay  him  warehouse  rent  for  them,  this  shall  be 
deemed  a  delivery  of  them  to  the  vendee,  and  they  shall  net 
afterwards  be  stopped  in  transitUi     Hurry y.  Mangles,  1  Qrnip* 
452.  Where  A.,  having  40  tons  of  oil  in  a  cisterui  8<^  10  tons  of 
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it  to  B, ;  3.  sdld  theie  10  tons  to  C,  and  gave  him  an  orcl«r  upon 
A.  for  them,  who  wrote  thereon,  "  Accepted,  14th  February, 
1809/'  and  his  name  ;  the  oil,  however,  was  not  measufed  off, 
bnt  remained  still  in  the  cistern :  it  was  holden  that  this 
amoonted  to  a  delivery  of  the  10  tons  of  oil  by  B.  to  C,  and 
that  B.  could  not  afterwards  stop  them  in  transitu  upon  the  in- 
solvency of  C.  Whitefumte  ^  al.  v.  Fresi  ^  al,  12  East,  614. 
But  where  a  trader  agreed  to  purchase  all  the  starch  of  the 
vendor  in  a  particular  warehouse  belonging  to  a  third  person, 
the  exact  weight  not  being  then  ascertained ;  and  the  vendor 
gave  him  an  order  to  the  warehouse 'keeper  to  weigh  and  deli- 
ver it  to  him :  it  was  holden  that  this  was  not  a  delivery  of  it  to 
the  vendee,  inasmuch  as  the  weighing  of  the  starch,  in  order  to 
ascertain  the  value  of  the  parcel,  must  necessarily  have  pre- 
ceded the  delivery;  and  that  therefore,  until  weighed  off,  it 
might  be  stopped  in  transitu,  Hanson  v.  Meyer,  6  East,  614. 
So  where  60  tons,  part  of  a  cargo  of  Greenland. oil,  was  sold, 
and  the  vendor  had  given  to  the  vendee  an  order  to  the  wharf- 
inger to  deliver  it :  this  was  holden  to  be  no  delivery  of  the  oil, 
so  as  to  prevent  a  stoppage  iu  IraHsitu;  because,  .accondiog  to 
the  custom  of  the  trade,  before  oil  is  delivered,  the  vendor*s 
cooper  examines  the  casks,  a  broker  for  vendor  and  vendee  makes 
a  minute  of  the  foot,  dirt,  and  water  in  each  cask,  and  the  casks 
are  then  filled  up, — none  of  which  were  done  in  this  case. 
Wallace  v.  Breeds,  13  East,  522. 

But  if  the  vendee  or  his  assignees  onee  get  possession  of  the 
goods,  the  vendor's  right  of  stoppage  in  transitu  ceases.  See 
Cexe  V.  Harden,  4  East,2lU  Eltvfy.HuntS^  aL  3  T.  R,  464, 
eit.  Or  if  a  part  only  be  delivered  to,  or  be  taken  possession 
of,  by  the  vendee,  the  right  of  stoppage  in  transitu  ceases  as.  to 
the  whole.  Slubey  v.  Heyward,  2  H,  BL  504.  Hamnumd  v. 
Andersen,  I  New  R,  69.  But  where  starch  was  sold,  which  re- 
quired to  be  weighed  before  delivery,  and  a  part  only  was 
weighed  and  delivered,  this  was  holden  net  to  be  a  delivery  of 
the  whole,  and  that  the  vendor  had  still  a  right  of  stoppage  in 
trantiiu  as  to  the  remainder.  Hansonv,.M»fer,  6  East,  614.  aivi 
tee  'Payne  v.  Shadbolt,  1  Camp.  427.  So  where  a  quantity  of  iron 
was  sent  by  a  carrier  to  the  vendee  in  the >  country,  and  the  car- 
rier actually  landed  a  part  of  it  en  the  vendee's  wharf;  but  then 
finding  that  the  vendee^had  stopped,  payment,  he  reloaded  it  on 
board  his  barge,  and  took  the  whole  of  it  to  his  own  premises  : 
this  was  holden  not  to  be  a  delivery  of  any  part  of  the  iron,  so 
as  to  divest  the  vendor  of  his  right  of  stoppage  in  transitu;  for 
the  caziier  must  be  deemed  not  to  have  parted  with  theposses- 
sioniof  even  the  part  landed,  until  he  had  received  his  freight. 
Cramehay  v.  Immet,  IB^Sf  CVil   And  even  where  the  vendee 
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or  his  assignees  take  possession  of  the  goods,  yet  if  they  be  still 
in  transit,  this  will  not  deprive  the  vendor  of  his  right  of  stop- 
page in  transitu,  until  the  goods  have  arrived  at  their  destina- 
tion. Therefore,  where  goods  were  shipped  at  Leghorn  for 
Liverpool,  and  before  their  arrival  the  consignee  became  bank- 
rupt, the  ship  on  her  arrival  was  ordered  to  perform  quarantine, 
pending  which  one  of  the  assignees  went  on  board  and  took 
possession ;  and  in  a  few  days  after,  and  before  the  quarantine 
expired,  an  agent  of  the  consignor  stopped  the  goods  in  transitu : 
and  it  was  holden  that  he  might,  because  in  order  that  a  con- 
signee in  such  a  case  may  claim  by  virtue  of  his  possession,  it 
must  be  a  possession  acquired  upon  or  after  the  completion  of 
the  voyage.     Hoist  v.  Pmvnal  and  al.  1  Esp.  240. 

So  where  the  right  of  property  in  goods  in  transit,  vests  in 
the  vendee,  subjected  to  be  divested  only  by  a  stoppage  tn  trau' 
situ,  if  the  vendee  in  such  a  case  assign  his  interest  to  another 
for  a  valuable  consideration,  the  right  of  the  original  vendor  to 
stop  in  transitu  is  thereby  destroyed ;  Liekharrow  v.  Mason,  2 
T.  R.  63,  1  H.  BL  357,  2  H.  Bl.  21 1,  5  7.  A.  683.  and  see  6 
T.  R,  131,  6  East,  20—36,  n.  Stoveld  v.  Hughes,  14  East,  308. 
Davies  v.  Reynolds,  4  Camp*  267.  Keyset  v.  Suse,  1  Gow,  58. 
Dick  V.  Lumsden,  Peak,  169.  and  see  Craven  v.  Ryder,  6  Taunt. 
433  ;  even  although  the  party  know  at  the  time  that  the  vendor 
had  not  received  money  payment  for  the  goods,  but  had  taken 
the  vendee's  bills  for  them,  payable  at  a  future  day,  and  which 
day  had  not  then  arrived.  Cuming  v.  Brown,  9  East,  506.  But 
where  a  consignee  indorsed  and  delivered  the  bill  of  lading  to  a 
person,  upon  condition  that  he  would  make  advances  to  him, 
which  he  failed  to  do,  but  claimed  to  retain  it  as  a  security  for 
prior  advances  :  it  was  holden  that  as  this  assignment  was  made 
without  consideration,  it  did  not  divest  the  consignor's  right  to 
stop  the  goods  in  transitu,  upon  the  insolvency  of  the  consignee. 
Newsome  v.  Thornton,  6  East,  17.  and  see  Solomons  v.  Nissen,  2 
T,  R,  674.  So  a  claim  by  the  carrier  to  retain  the  goods,  as 
having  a  lien  upon  them  for  a  general  balance  due  to  him  by 
the  vendee,  vrilt  not  affisct  the  vendor's  right  of  stopping  the 
goods  tn  transitu,  Oppenheim  v.  Russell,  3  B,  ^  P.  42.  Rich- 
ardson V.  Goss,  Id.  119.  Nor  shall  this  right  of  the  vendor  be 
affected  by  the  goods  being  seized  under  a  foreign  attachment 
by  a  creditor  of  the  vendee,  during  their  transit.  Smith  ^  at, 
V.  Goss,  1  Camp,  282. 

A  stoppage  tn  transitu,  particularly  if  it  take  place  after  the 
bankruptey  of  the  vendee,  must  be  an  adverse  proceeding  as 
against  him.  And,  therefore,  where  the  vendor  took  possession 
under  an  amicable  agreement  with  the  vendee,  after  his  bank- 
ruptey»  it  was  holden  that  the  assignees  were  entitled  to  the 


3,' 3 
■Tt) 
-.1 


.92 


The  Astignment,  and  whtU  paM$n  undir  it,  I59 

goods.  Sijgrkin  v.  Wray,  6  East,  371.  See  MilU  v.  Ball,  2  B.  ^ 
P.  457,  per  Chambre. 

It  may  be  necessary  to  mentioni  that  where  goods  are  speci- 
fically appropriated  by  the  consignor,  he  cannot  afterwards  stop 
them  in  transitu.  As,  for  instance,  where  J.  S.  indebted  to  a 
trader  on  the  balance  of  accounts,  including  several  bills  which 
the  trader  had  accepted  for  him,  and  which  were  then  outstand- 
ing, consigned  goods  to  him  on  account  of  this  balance  :  it  was 
holden  that  J.  S.  had  no  right  to  stop  these  goods  in  transitu, 
on  the  bankruptcy  of  the  trader.  Vertue  S^  al  v.  Jewel^  4 
Camp.  31. 

Where  a  vendor  has  a  right  of  stoppage  in  transitu,  in  order 
to  exercise  it  he  is  not  obliged  to  take  actual  possession  of  the 
goods ;  if  he  give  notice  of  his  right  to  the  person  in  whose 
possession  they  are,  by  claiming  to  have  them  delivered  up  to 
him,  it  is  sufficient ;  Hoist  v.  Pownal  ^  al.  1  Esp.  240.  Northey 
^  al.  V.  Field,  2  Esp,  613 ;  and  if  they  be  afterwards  deli- 
vered over  to  the  assignees  of  the  vendee,  the  vendor  may  sue 
the  assignees  for  them.  Le«  ^  al.  v,  Cowley  ^  al.  Holt,  338, 2 
Marsh,  457. 

5.  As  to  goods  of  a  bankrupt  seized  under  an  execution  :  If 
the  goods  be  actually  seized  under  the  execution  before  the  act 
of  bankruptcy,  they  may  be  sold  at  any  time  after  the  bank- 
ruptcy, to  satisfy  the  judgment.  Stead  v.  Gascoigne,  8  Taunt. 
527.  But  if  seized  after  the  act  of  bankruptcy,  although  sold 
before  the  issuing  of  the  commission,  Lazarus  v.  Waithnuin,  5 
Moor,  313  (unless  the  case  come  within  one  of  the  exceptions 
hereinafter  mentioned)  ;  or  if  the  execution  be  fraudulent  or 
collusive;  as  for  instance,  if,  upon  a  writ  of  execution  sued  out 
before  an  act  of  bankruptcy  committed,  a  warrant  be  made  out, 
directed  to  the  defendant's  own  shopmen,  who  take  possession, 
and  conduct  the  business  as  usual  (but  without  the  interference 
of  the  defendant),  and  on  the  day  after  the  defendant  commits 
an  act  of  bankruptcy  ;  Jackson  ^  al.  v..  Irwin  S^  al.  2  Camp.  48; 
or  if  the  warrant  be  made  out  to  a  sheriiTs  officer,  but  he  be  di- 
rected by  the  plaintiff  not  to  sell,  but  merely  to  leave  a  man  in 
possession,  and  the  defendant  be  allowed  to  carry  on  his  trade 
in  the  house  as  usual,  for  some  months,  until  he  becomes  bank- 
rupt ;  Toussaint  v.  Hartop,  1  Holt,  335  ;  or  the  like  :  in  these 
casesy  the  goods  seized  will  pass  to  the  assignees  under  the  as- 
signment, notwithstanding  the  execution.  So  if,  after  an  act 
of  bankruptcy,  a  creditor  of  the  bankrupt  attach  money  of  his 
in  the  hands  of  a  third  party,  the  assignees  may  recover  it  from 
the  creditors,  as  so  much  money  had  and  received  to  their  use. 
Sill  V.  Warswieh,  1  H.  Bl  665.  PhiUips  v.  Hunter,  2  H.  Bl, 
402.     Hunter  v.  Potts,  4  T.  A.  182. 
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6.  Goods  returned  by  a  trader,  before  an  «ct  of  bankruptcy,  to 
a  creditor  from  whom  he  purchased  them,  though  not  received 
by  the  creditor,  or  agreed  to  be  accepted  by  him  until  after  an 
act  of  bankruptcy,  will  not  pass  to  the  assignees  under  the  as- 
signment, Fidgeon  v.  Sharpe,  1  Marsh,  196.  Atkins  v.  Barwick, 
1  Str.  165.  and  see  4  Bur,  2239,  Cmop.  125.  Salte  v.  Field,  5 
r.  R.  211.  Graaffe  v.  Greffulhe,  1  Camp.  89.  Motyr  v.  Bar- 
throp,  1  B.  ^  C.  6,  2  D.  ^  R.  26,  unless,  this  be  done  to  give  a 
preference  to  the  particular  creditor,  in  fraud  of  the  other  credi- 
tors, in  contemplation  of  bankruptcy.  Barnes  v.  Freeland,  6 
r.  R,  80.     Neate  v.  Ball,  2  East,  117. 

7.  As  to  voluntary  conveyances:  Property  voluntarily  con- 
veyed by  the  bankrupt)  without  a  valuable  consideration,  and 
which  conveyance  would  be  void  as  against  his  creditors  by 
Stat.  13  Eliz.  c.'5,  will  pass  to  the  assignees  under  the  assign- 
ment or  bargain  and  sale,  and  may  be  recovered  by  them.  See 
Glaister  v.  Hewer,  8  Ves.  196,  9  Ves.  12,  11  Ves,  377.  Doe  v. 
Manning,  9  East,  69.  Walker  v.  Burrows,  1  Atk,  93.  and  see 
Roberts  on  Fraud.  ConVk  passim.  Money,  however,  it  seems,  b 
not  within  the  act ;  and  therefore  money  given  by  a  father,  be- 
fore his  bankruptcy,  to  his  son,  to  advance  him  in  a  partnership, 
was  holden  not  to  be  recoverable  by  the  assignees,  oee  Kensing" 
ton  V.  Chantler,  2  M,  S^  S.  36.  See  Exp.  Heam,  Buck,  165. 
Brown  v.  Bellaris,  5  Mad.  53.  Matthews  v.  Feaver,  1  Cox,  278. 
And  by  stat.  6.  Geo.  4.  c.  16.  §  73,  if  any  bankrupt,  being  at 
the  time  insolvent,  shall  (except  upon  the  marriage  of  any  of  his 
children,  or  for  some  vsJuable  consideration,)  have  conveyed, 
assigned,  or  transferred  to  any  of  his  children,  or  any  other  per- 
son, any  hereditaments,  offices,  fees,  annuities,  leases,  goods,  or 
chattels,  or  have  delivered  or  made  over  to  any  such  person  a^y 
bilb,  bonds,  notes,  or  other  securities,  or  have  transferred  his 
debts  to  any  other  person  or  persons,  or  into  any  other  person's 
name,  the  commissioners  shall  have  power  to  sell  and  dispose  of 
the  same  as  aforesaid ;  and  every  such  sale  shall  be  valid  against 
the  bankrupt  and  such  children  and  persons  as  aforesaid,  and 
against  all  persons  claiming  under  him.  One  of  the  repealed 
acts  (1  J.  1.  c.  15.  §  5.)  contained  a  similar  enactment.  See 
Emly  V.  Grey,  3  Merivale,  App,  702.  Kensington  v.  Chantler^ 
supra.  Crisp,  v.  Pratt,  Gro.  Car.  548.  Lilly  v.  Osbom,  3  P* 
Wms,  298. 

One  of  the  repealed  acts  (13  £l.c.  7  $2.)  contained  a  clause, 
by  which  lands,  &c.  purchased  or  obtained  by  the  bankrupt  for 
money  or  other  recompense,  jointly  with  bis  wife  or  child,  for 
his  own  use,  for  such  interest  as  he  might  lawfully  part  with 
should  pass  to  the.  assigness.  See  Fryer  v.  Flood,  1  Bro.  160. 
There  is  no  such  clause  in  ^  present  statute :  and  such  estates 


The  Auignmmt,  and  what  pattet  under  it.  161 

will  pass  to  tiie  assignees,  only  in  case  they  come  within  the 
meaning  of  the  stat  13  £1.  c.  6.  or  6  Geo.  4.  e.  16,  §  73.  above 
mentioned.  Seepottf  p*  163,  titU^  **  Prepertof  of  the  Bankrvpt's 
Wife:* 

8.  And  lastly,  as  to  property  delivered  by  the  bankrupt  in 
oontemjdatiim  of  baokruptcy  :  lif  a  bankrupt,  knowing  himaelf 
to  be  on  the  eve  of  bankruptcy,  voluntarily  pve  or  assign  goods, 
money,  or  other  property,  to  one  of  his  cseditors,  with  a  view 
of  giving  ium  a  presence  over  the  otheis,  such  assignment  or 
'transfer  is  void  as  against  the  other  creditors,  and,  upon  the 
bankruptcy  of  the  debtor,  his  assignee  may  recover  toe  pro- 
perty from  the  creditor  thus  preferred  ;  it  is  not,  indeed,  pro- 
hibited by  any  particular  statute,  but  it  is  deemed  void  as  being 
afrand  upon  the  bankrupt  laws.  See  Ctatby  f.  Creuoh,  2  Camp, 
166,  11  East,  256.  Alderson  v.  Temple,  4  Bur.  2235,  1  W.BL 
660«  Where  baxikers  f  randuleotly  sold  out  stock  belonging  to 
one  of  their  custoiBers,  birt  afterwards,  on  the  evening  before 
their  bankruptcy,  sent  him  certain  bonds  to  indemnify  him,  stat- 
ing at  ^e  same  time  that  they  should  be  obliged  to  suspend 
their  payments  on  :die  following  mommg  :  this  was  holden  to 
be  a  fFaadulent  pnefeienee  in  contemplation  of  bankruptcy,  and 
void,  even  although  it  appeared  that  the  bonds  had  long  before 
and  wliilBt  the  bankers  were  solvent,  been  put  by  them  into  an 
envelope,  with  the  customer's  name  upon  it,  and  a  memorandum 
of  their  being  so  deposited  as  a  collateral  security  for  the  stodc 
vntil  replaced,  but  which  circumstance  was  unknown  to  the 
customer.  WUsan  ^  aL  v.  Balfowr,  2  Ckmp,  579.  So,  where 
a  trader,  intending  to  commit  an  act  of  bankruptcy,  made  out 
a  bin  of  parcels  of  certain  goods  to  one  of  his  creditors,  to 
whom  he  wished  to  give  a  pr^rence,  and  sent  it  to  him,  toge- 
ther with  an  order  npon  the  person  in  whose  possession  the 
goods  then  were,  to  deliver  them  to  him,  and  he  got  them  ac- 
cordingly :  it  was  holden  that  this,  although  in  form  a  sale, 
being  merely  -colourable  for  the  purpose  of  giving  a  preference 
to  the  particular  creditor,  was  void,  and  that  the  assignees  of  the 
debtor,  npon  his  bankruptcy,  were  entitled  to  recover  the  value 
'  ef  the  goods  from  the  creditor.  Rutt  v.  Cooper,  Cowp.629.  amd 
tee  Niceon  v.  Jenldm,  2  M.  BL  135. 

This  preference,  however,  must  have  been  given  in  oonlem- 
plation  of  bankruptcy ;  and  therefore  if  it  appear  that  the  bank- 
ruptcy was  not  contemplated  at  the  time,  idthoogh  it  .actually 
did  take  place  afterwards,  the  property  assigned  and  transferred 
to  the  creditor  will  not  be  recoverable  by  Uie  assignees  of  the 
debtor.  Wheekoright  v.  Joekton,  S  Taunt,  lOd.  Fidgeon  v. 
Sharp,  1  Marth,  196.    Yeateiv.  Gwvet,  1  Fes.  380.    Butif  tiie 
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assignment  or  transfer  took  place  under  circamstances  i^rhich 
might  reasonably  lead  the  debtor  to  believe  his  bankruptcy  pro- 
bable,  though  not  inevitable,  it  will  be  sufficient  to  invalidate 
the  transaction.    Poland  v.  Glyn,  %D*^R,  310. 

It  must  be  done  "with  a  view  of  giving  the  creditor  a  prefer- 
ence over  the  other  creditors  of  the  debtor ;  and  therefore  if,  in 
a  fair  coarse  of  business,  a  man  pay  a  creditor  who  comes  to  be 
paid,  this  being  a  fair  transaction  in  the  course  of  business,  the 
payment  is  good,  notwithstanding  the  debtor's  knowledge  of  his 
own  ailairs,  and  his  intention  to  break.  Per  Ld,  Mansfield,  in 
Rust  V.  Cooper,  ubi  supra* 

Where  a  trader,  the  day  after  he  stopped  payment,  and  before 
he  became  bankrupt,  sent  a  sum  of  money  to  a  creditor,  with  a 
view  to  assist  such  creditor  in  his  payments,  the  assignees  were 
held  entitled  to  recover  the  money  m  assumpsit,  although  the 
creditor  was  under  acceptances  for  the  accommodation  of  the 
bankrupt,  for  which  the  bankrupt  had  promised  to  provide. 
Guthrie  y,  Cropley,  2  Car.  ^  P.  301. 

Anditmustbevoluntaiy.  Therefore,  where  goods  sent  to  a 
trader  were  taken  possession  of  by  the  vendor  imder  a  claim  of 
right  to  stop  them  in  trausitu  :  and  the  trader,  after  taking  legal 
advice,  and  consulting  with  his  other  creditors,  was  induced  to 
give  them  up :  these  circumstances  were  holden  to  be  evidence 
warranting  the  jury  in  finding  that  the  trader  gave  up  the  goods 
bona  fide,  and  not  from  any  motive  of  voluntary  or  undue  pre- 
ference, though  he  was  then  in  a  situation  of  impending  bank- 
ruptcy. Dixon  v.  Baldwin,  5  East,  175.  So,  if  Uie  transfer  be 
made  from  an  apprehension  of  being  prosecuted  for  forgery, 
De  TaOet  v.  Carroll,  1  Stark.  88.  Atfdns  ^  al,  v.  Seward  ^  ai. 
Manning's  Index.  62,  pi.  181,  or  the  like ;  or  under  an  appre- 
hension of  legal  process  for  a  debt,  however  groundless ;  Thotnp- 
son  V.  Freeman,  1  T.  B.  155 ;  or  even  through  the  importunity 
of  the  creditor,  Crofby  v.  Crouch,  2  Camp.  166,  11  East,  256. 
Yeates  v.  Grwes,  1  Ves.  280.  Smith  v.  Payne,  6  T.  JR.  152.  and 
see  BayUy  v.  Ballard,  1  Camp,  416,  but  see  Davies  Sf  al  v.  Chip' 
pendale,  2  jB.  ^  P.  282  (unless  indeed  the  aisignment  be  of  all 
the  trader's  effects,  Thornton  v.  Hargreaves,  7  East.,  544)  ;  or  if 
it  take  place  under  any  other  circumstances  sufficient  to  over- 
come the  free  will  of  the  debtor  at  the  time  ;  the  assignees  will 
not  be  entitled  to  recover.  And  in  these  cases,  it  is  immaterial 
whether  the  creditor's  debt  be  payable  at  the  time  he  procures 
the  transfer,  or  not.  Hartshorn  v.  Slodden,  2  B,  and  P.  582. 
Crosby  w»  Crouch,  ubi  supra. 

In  what  has  now  been  been  stated,  we  have  supposed  the 
^signment  to  transfer  to  have  been  made  before  any  act  of  bank- 
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ruptcy  oommitted  by  the  debtor.  But  H  fortiori  in  tuch  an 
signment  or  transfer  void,  if  made  after  an  act  of  bankruptcy  ; 
xe  AUanton  v.  Atkin$on,  1  M.  SfS.  583  ;  or  which  is  the  same 
thing,  if  the  property  be  sent  by  the  debtor  before,  but  not  re- 
ceived by  the  creditor  until  after,  an  act  of  bankruptcy,  for  until 
the  receipt  and  acceptance  by  the  creditor,  the  act  of  the  debtor 
is  incohate.  Alderson  v.  Temple,  4  Bur,  2235,  1  W,  Bl,  660. 
Harman  v.  Fisher  Cw^,  117. 

In  what  has  been  above  stated,  also,  we  have  supposed  the 
assignment  or  transfer  to  have  been  made  to  a  creditor,  in  order 
to  give  him  a  preference,  by  paying  or  securing  to  him  a  pre- 
vious debt.  But  where  a  trader,  in  insolvent  circumstances,  in 
consideration  of  a  loan  from  his  brother  of  £120  without  inter- 
est, assigned  to  him  by  deed  one-third  part  of  all  his  effects, 
and  in  two  days  afterwards  absconded,  and  was  made  bankrupt : 
the  court  held  that,  although  it  was  a  nard  case  upon  the  brother, 
the  deed  was  void  ;  and  said,  "  if  we  should  let  this  deed  stand, 
we  should  tear  up  the  whole  bankrupt  laws  by  the  roots." 
Linton  v.  Bartlett,  3  WiU.  47. 

Property  of  the  bankrupt's  wife,']  If  a  trader  make  a  settle- 
ment on  his  intended  wife  and  issue  before  marriage,  it  will  be 
valid  against  his  assignees  if  he  afterwards  become  bankrupt  ; 
even  although  he  should  have  received  no  portion  with  his  wife ; 
for  marriage  (as  before  observed,  ante,  p.  105)  is  a  valuable  con- 
sideration ;  Ex  p.  Cottrell,  Cowp.  742 ;  and  if  a  man,  upon 
his  marriage,  settle  personal  property,  for  the  separate  use  of 
his  wife,  to  enable  ner  to  carry  on  a  separate  trade,  his  living 
with  the  wife  will  not  give  him  such  a  possession,  order,  or  dis- 
position of  the  property,  as  to  vest  them  in  his  assignees,  upon 
his  bankruptcy.  Has^Ai^ton  v.  Gill,  3  T,  R,  620,  n,  Jarman  v« 
Woollatton,  3  T.  R.  618,  and  see  ante,  p,  143.  But  if  the  husband 
himself  take  any  interest  by  the  settlement,  as  an  estate  for  life, 
or  the  like,  it  of  course  passes  to  the  assignees.  See  Tyrrel  v. 
Hope,  2  Atk.  558. 

But  a  settlement  made  after  marriage,  will  not  prevent  the 
property  settled  from  vesting  in  the  assignees  of  the  nusband  on 
his  bankruptcy.  Ear  p.  Bell,  1  Glyn  Sf  J,  282.  Walker  v.  Bur- 
rows, 1  Atk,  93,  unless  made  in  consideration  of  a  portion  or  a 
new  additional  sum  of  money  received  with  or  in  right  of  the 
wife,  or  of  an  agreement  to  pay  the  money,  if  it  be  afterwards 
paid.  Cook,  293.  and  see  Glaister  v.  Hewer,  8  Ves.  195,  9.  Ves,  12, 
11  Ves,  377,  or  unless  it  be  made  in  pursuance  of  articles  entered 
into  before  marriage,  see  ante,  p.  105,  or  unless  it  were  made, 
withofQiinrad,  befoie  the  hutbaiMl  entered  into  trade,  and  at  a 
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ment,  with  reference  to  goods,  has  lelation  back  to  the  act  of 
bankruptcy.     See  ante,  p.  121. 

Th$  bankrupt^  future  property,']  The  present  statute  vests  in 
the  assignees,  not  only  the  lands  which  the  bankrupt  has  at 
the  time  of  his  bankruptcy,  but  also  "  all  such  lands,  tenements, 
and  hereditaments  as  he  shall  purchase,  or  shall  descend,  be 
devised,  revert  to,  or  come  to  such  bankrupt,  before  he  shall  have 
obtained  his  certificate ;"  6  Geo,  4.  c.  16.  §  64,  ante,  p.  124 ; 
and  as  to  personal  property,  not  only  all  such  as  he  is  possessed 
of  at  the  time  of  his  bankruptcy,  but  also  "  all  property  which 
he  may  purchase,  or  which  may  revert,  descend,  be  devised  or 
bequeathed,  or  come  to  him,  before  he  shall  have  obtained  his 
certificate."  Id,  §  63,  ante,  p.  132.  Therefore  a  patent  right 
for  the  exclusive  exercise  of  an  invention,  obtained  by  an  un- 
certificated bankrupt,  was  holden  to  vest  in  his  assignees.  Hesse 
v.  Stevenson,  3  B,  S^  P,  565.  Even  where  the  assignees  of  an 
uncertificated  bankrupt,  by  agreement,  for  a  valuable  conside- 
ration paid  to  them  by  a  third  person,  had  left  the  bankrupt's 
furniture,  &c.  in  his  possession,  but  afterwards  seized  and  dis- 
posed of  it :  it  was  holden  that  they  might  legally  do  so,  as  an 
uncertificated  bankrupt  is  not  entitled  to  retain  any  property 
against  his  assignees.  Nias  v.  Adamsoti,  3  £.  ^  A*  225.  But 
an  uncertificated  bankrupt  may  maintain  an  action  for  his  per- 
sonal labour,  performed  after  the  issuing  of  the  commission ; 
Chippendale  v.  Tomlinson,  Cook,  428.  Sitk  v.  Osbom,  1  Esp. 
140 ;  and  he  may  maintain  an  action  with  relation  to  any  after 
acquired  property,  Webb  v.  Fox,  7  T.  U.  391.  Fowler  v.  Down, 
1  JB.  ^  P.  44.  Evans  v.  Brown,  1  Esp,  170.  Laroche  Sf  al.  v. 
Wakeman  ^  al.  Peak,  140,  or  sue  upon  any  contract  made  with 
him,  Cumming  v.  Roebuck,  Holt,  172.  and  see  Drayton  v.  Dale, 
3  D.  Si  R.  534,  2  B.  ^  C.  293,  unless  his  assignees  interfere. 
Kitchen  v.  Bartsch,  7  East,  53. 

Where  situate,]  The  locality  of  the  property,  which  passes  to 
assignees  under  a  commission  of  bankrupt,  is  well  defined  by 
the  present  statute  :  namely,  all  lands,  tenements,  and  heredi- 
taments "  in  Eogland,  Scotland,  Ireland,  or  in  any  of  the  domi- 
nions, plantations,  or  colonies  belonging  to  his  Majesty  ;"  6 
Geo,  4.  c,  16.  §  64,  ante,  p.  124 ;  estates  tail  "in  England  or 
Ireland  ;"  Id.  §  65,  ante,  p,  125 ;  and  personal  estate  "  where- 
soever the  same  may  be  found  or  known."  Id,  §  63, 
ante,  p,  132. 

Penalties  and  forfeitures  under  the  statute,]  By  stat.  6  Geo. 
4.  c.  16.  $  100.  all  sums  of  money  forfeited  under  this  act,  or 
by  virtue  of  any  conviction  for  perjury  committed  in  any  oath 
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hereby  directed  or  authorized,  may  be  sued  for  by  the  assignees 
in  any  of  his  Majesty's  courts  of  record ;  and  the  money  so  re> 
covered  (the  charges  of  suit  being  so  deducted)  shall  be  divided 
among  the  creditois. 
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Property  in  the  bankrupt's  posaettion  in  outer  droit,'}  We  have 
seen  (^ante,  p,  137)  that  the  property  of  others,  in  the  bankrupt's 
possession,  order,  or  disposition,  with  the  consent  of  the  owner, 
at  the  time  of  the  bankruptcy,  passes  to  the  assignees.  To  this 
rule,  however,  there  are  the  following  exceptions. 

1.  Where  the  bankrupt  has  the  possession  of  the  property,  as 
trustee  for  the  owner,  it  does  not  pass  to  his  assignees  under  the 
assignment.  Winch  v.  Keely,  1  T.  12.  619.  Joy  v.  Campbell, 
1  Sch,  ^  Lef,  328.  Exp,  Martin,  19  Ves,  491.  Copeman  v.  Gal* 
lant,  1  P.  Wm$,  314.  Ex  p.  GUlett,  and  Ex  p.  Bacon,  3  Mad. 
28.  And  therefore  it  has  been  holden  that  a  bankrupt,  who 
had  previously  to  his  bankruptcy  assigned  a  chose  in  action  for 
a  valuable  consideration,  might  afterwards  sue  the  debtor  in  his 
own  name,  for  the  benefit  of  the  person  to  whom  he  assigned  it; 
for  after  the  assignment  he  was  but  a  mere  trustee  for  the  as* 
signee.  Winch  y,  Kelly,  1  T,  H.  619<  Carpenter  y,  Mamell, 
3  B.  ^  P.  40.  And  where  a  lease  was  granted  to  a  trader 
upon  trust  for  another  person,  but  the  trust  was  not  declared 
till  after  the  trader  had  committed  an  act  of  bnnkruptcy,  the  lease 
did  not  pass  to  his  assignees.  Gardner  v.  Hove,  2  5.  ^  5.  346. 
Where  a  trustee  become  bankrupt,  the  Lord  Chancellor  will,  if 
necessary,  appoint  a  receiver  ;  Langley  v.  Hawke,  5  Mad.  46  ; 
for,  by  Stat.  6  Geo.  4.  c.  16.  §  79,  if  any  bankrupt  shall  as  trus- 
tee be  seized,  possessed  of,  or  entitled  to,  either  alone  or  jointly, 
any  real  or  personal  estate,  or  any  interest  secured  upon  or  aris- 
iug  out  of  the  same,  or  shall  have  standing  in  his  name  as  trus- 
tee, either  alone  or  jointly,  any  government  stock,  funds,  or 
annuities,  or  any  of  the  stock  of  any  public  company,  either  in 
England,  Scotland,  or  Ireland,  it  shall  be  lawful  for  the  Lord 
Chancellor,  on  the  petition  of  the  person  or  persons  entitled  in 
possession  to  the  receipt  of  the  rents,  issues,  and  profits,  divi- 
dends, interest,  or  produce  thereof,  on  due  notice  given  to  all 
other  persons  (if  any)  interested  therein,  to  order  the  assignees, 
and  all  persons  whose  act  or  consent  thereto  is  necessary,  to 
convey,  assign,  or  transfer  the  said  estate,  interest,  stock,  funds, 
or  annuities  to  such  person  or  persons  as  the  Lord  Chancellor 
shall  think  fit,  upon  the  same  trusts  as  the  said  estate,  interest, 
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stock,  funds,  or  annuities  were  subject  to  before  the  bankruptcy, 
or  such  of  them  as  shall  be  then  subsisting  and  capable  of  taking 
effect ;  and  also  to  receive  and  pay  over  the  rents,  issues,  and 
profits,  dividends,  interest,  or  produce  thereof,  as  the  Lord  Chan- 
cellor shall  direct.  Under  this  section  the  court  made  an  order 
for  the  appointment  of  a  new  trustee.  Ex  p,  Saunders,  2  G.  4 
/.  132. 

2.  Monies  or  effects  belooging  to  any  friendly  society,  regu- 
lated according  to  stat.  33  Geo.  3.  c.  54,  or  securities  relating 
to  the  same,  in  the  hands  of  any  person  appointed  to  an  office 
by  such  society,  who  shall  become  bankrupt,  do  not  pass  to  the 
assignees,  but  shall,  within  forty  days  after  demand  thereof 
made,  be  given  up  to  such  person  as  the  society  shall  appoint 
to  receive  them,  and  the  assignees  shall  pay  out  of  the  bank- 
rupt's effects  all  money  remaining  due  by  him  to  the  society, 
which  he  had  received  by  virtue  of  his  ofHce.  33  Geo,  3.  e.  54. 
§  10.  see  the  Act,  and  see  Anon.  6  Mad,  98.  Exp,  Ross,  6  Ves, 
802.  Ex  p,  BuckUmd,  Buck,  214.  Ex  p,  Stamford  Friendly 
Society,  15  Ves,  280. 

3.  Property  in  the  possession  of  a  bankrupt,  as  executor  or 
administrator,  does  not  pass  to  his  assignees ;  £x  p,  Ellis,  1  Atk, 
101.  Bennet  v.  Davit,  2  P.  Wms,  318.  and  see  Butter  v.  Rich- 
ardson, Amb.  74  ;  not  even  money,  if  it  can  be  specifically  dis- 
tinguished and  ascertained  to  belong  to  the  testator  or  intestate, 
and  not  to  the  bankrupt  himself.  Per  Ld,  Mansfield,  3  Bur, 
1369.  And  the  same,  where  the  wife  of  a  bankrupt  is  execu- 
trix or  administratrix.  Viner  v.  Cadell,  3.  Esp,  88.  Ludlow  v 
Browning,  11  Mad,  138.  Rt  p,  Marth,  1  Atk,  158.  But  if 
the  husband  or  wife  take  a  beneficial  interest  in  the  property, 
that  interest  vnll  pass  to  the  assignees.  Viner  v.  Cadell,  3  Esq, 
88.  Ex  p.  Ellis,  1  Atk.  101.  Bedford  v.  Woodham,  4  Ves.  40. 
And  where  a  son,  on  the  death  of  his  mother,  continued  in  the 
possession  of  her  effects  for  twelve  years,  without  taking  out 
administration,  or  paying  her  debts,  and  then  became  bankrupt; 
it  was  holden  that  the  goods  passed  to  his  assignees,  as  being  in 
his  possession,  order,  and  disposition  ;  and  that  a  creditor  of  the 
mother,  who  afterwards  took  out  administration,  could  not  main- 
tain trover  against  the  assignees  for  them.  Fox  v.  Fisher  ^  al. 
3  B.^  A.  135.  Where  such  property,  however,  does  not  pass 
to  the  assignees,  but  they  take  possession  of  it  notwithstantting, 
the  Lord  Chancellor,  upon  application,  will  order  it  to  be  given 
up,  will  appoint  if  necessary  a  receiver  for  the  receiving  and  se- 
curing of  it,  £x  p.  Ellis,  1  Atk.  101.  Langley  v.  Hawke,  5 
Mad,  46,  or  if  the  bankrupt  have  applied  it  to  his  own  use,  will 
allow  him  to  prove  the  amount  upon  his  estate  as  a  creditor. 
Ante,  p,  108. 
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4.  Property  in  the  possession  of  a  bankrupt,  as  factor  for 
another,  will  not  pass  to  his  assignees  ;  Garret  v.  Culham,  Bui. 
N.  P.  42.  Ex  p.  Chian,  3  P.  Wms,  187,  n.  Godfrey  v.  Fwno, 
Id.  186,  per  Ld.  King,  Mace  v.  Cadell,  Cawp,  233,  per  Ld, 
Mansfield ;  or  if  sold,  the  owner  may  sue  the  vendee  for  the 
price,  if  he  have  not  paid  it  to  the  bankrupt,  Escot  v.  Milward, 
Cook,  363.  Scrimshirev.  Alderton,  2  Str.  l\Q2,andsee  BuL 
N.  P.  130,  or  may  recover  it  from  the  assignees,  if  they  have 
received  it  from  the  vendee  ;  Ex  p.  Murray,  Cook,  384  ;  but  if 
the  bankrupt  have  received  the  price,  before  any  notice  to  the 
vendee  not  to  pay  it  to  him,  (see  Cowp.  255),  the  principal  has 
no  other  remedy  but  to  prove  for  the  amount  upon  the  estate, 
unless  indeed  the  price  remain  in  the  hands  of  the  factor,  speci- 
fically  distinguishable  from  the  factor's  own  property.  But 
bills  obtained  by  the  factor  as  security  for  the  money  produced 
by  the  sale  of  the  goods,  Scott  ▼.  Surman,  Willes,  400,  or  goods 
purchased  by  the  factor  with  the  proceeds,  Whitecomb  v.  Jacob, 
I  Salk.  160,  even  without  the  privity  or  consent  of  the  princi- 
pal, Taylor  ^  al.  v.  Plumer,  3  M.8f  S.  562,  as  long  as  they  can 
be  identified  and  distinguished  from  all  other  property,  must 
be  deemed  the  property  of  the  principal,  and  will  not  pass  to 
the  assignees. 

5.  Property  which  has  been  placed  in  the  hands  of  a  trader, 
for  a  specific  purpose,  will  not  pass  to  his  assignees  upon  his 
bankruptcy.  When  bills  are  placed  in  the  hands  of  a  banker 
they  are  either  discounted  with  him,  or  entered  short ;  if  dis- 
counted, of  course  they  pass  to  his  assignees  upon  his  bank- 
ruptcy;  Giles  8^  al  v.  Perkins  Sf  al.  9  East  14,  per  Ld,  ElUn- 
borough.  Carstairs  ^  al.  v.  Bates,  3  Camp.  302;  but  if  entered 
short  (that  is  to  say,  lodged  with  the  banker  for  the  purpose  of 
collection  merely,  and  entered  in  his  books  accordingly,  and  not 
to  the  credit  of  the  customer  until  paid),  such  of  them  as  remain 
in  specie  in  the  banker's  hands,  Giles  ^  al.  v.  Perkins  ^  al.  9 
East,  12.  Exp.  Rowt&n,  1  Rose,  15.  Ex p.  Smith,  Buck,  355, 
and  not  paid  away,  Bolton  v.  Puller,  1  B.  ^  P.  539.  Ex  p. 
Pease,  1  Rose,  232,  19  Ves.  25,  or  are  pledged  by  him  with 
a  third  person,  Coslins,  v.  Martin,  1  B.  &;  P.  648,  still  belong 
to  the  customer,  although  indorsed  by  him,  and  will  not  pass  to 
the  assignees  of  the  banker  upon  his  bankruptcy.  And  even 
where  a  customer  was  in  the  habit  of  paying  into  his  banker's 
hands  bills  not  due,  which,  if  approved,  were  immediately  en- 
tered (as  bills)  to  his  credit  to  the  full  amount,  and  he  was 
then  at  liberty  to  draw  for  that  amount  by  check  upon  the  bank  ; 
he  was  charged  interest  on  all  money  paid  for  him,  and  allowed 
interest  on  the  amount  of  the  cash  paid  in  by  him,  and  of  the 
bills  lodged  by  him  from  the  time  the  amount  of  them  was  re- 
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ceived  ;  and  the  bankers  paid  away  these  bills  to  their  custom- 
ers, as  they  thought  fit :  it  was  holden  that  such  of  the  bills  as 
remained  in  specie  in  the  hands  of  the  bankers,  on  their  bank- 
ruptcy, still  belonged  to  the  customer,  and  that  as  the  cash 
balance,  independently  of  the  bills,  was  in  favour  of  the  cus- 
tomer at  the  timo  of  the  bankruptcy,  he  might  maintain  trover 
for  the  bills  against  the  assignees.     Thompson  S^  al,  v.  Giles  6; 
aL  2  B.  ^  C.  42?.     So,  if  bills  sent  to  a  banker  or  other  agent, 
(see  Ex  p.  Smith,  Buck,  355,)  be  appropriated  to  a  particular 
purpose,— as  for  instance,  if  a  man  draw  bills  on  a  banker  or 
agent,  and  send  other  bills  to  provide  for  the  pa3rment  of  them 
when  due,  Zinck  v.  Walker,  2  W.  Bl.  1154.     Exp.  Dumas,  1 
Atk.232,  1  Ves,  582.   Tookev.  Hollingworth,  5  T,  R,  215.    Ex 
p,  Oursell,  Amb,  297,  per  Ld.  Hardwick,  and  see  Ex  p.  Parr, 
Buck,   191, — su(;h  of  the  bills,  so  sent,  as  remain  in  specie  in 
the  hands  of  the  banker  or  agent  at  the  time  of  his  bankruptcy, 
will  not  pass  to  his  assignees  under  the  assignment,  but  still 
belong  to  the  person  who  sent  them.  But  where  there  is  a  mere 
exchange  of  bills  for  bills,  Hornblower  ^  aZ.  v.  Proud  ^  al,  2  B, 
^  A.  327.  hut  see  Parke  v.  Eliason  ^  al,  1  East,  554,  semb,  cont, 
or  where  bills  are  sent  by  one  trader  to  another  on  a  general  run- 
ning account.  Bent  v.  Puller,  5  T,  R,  494,  there  the  bills  so 
exchanged  or  sent  will  pass  to  the  assignees.     Where  a  person , 
having  agreed  to  lend  a  trader  £200,  to  be  applied  to  a  specific 
purpose,  drew  a  cheque  upon  his  banker  for  that  sum,  and  de- 
livered it  to  him  before  any  act  of  bankruptcy  committed  by  him ; 
and  the  trader,  after  he  had  committed  an  act  of  bankruptcy, 
returned  the  cheque  to  the  lender,  not  having  made  use  of  it:  it 
was  holden  that  the  assignees  of  the  trader  could  not  maintain 
trover  against  the  lender  for  the  cheque.    Moor  v.  Barthrop,  1 
B.  ^  C.  5.    So  where  a  trader,  upon  being  arrested,  borrowed 
£120  of  his  brother-in-law,  for  the  purpose  of  settling  with  his 
creditors,  but  not  being  able  to  do  so,  he  returned  £95  of  the 
money,  and  afterwards  became  bankrupt  by  lying  in  prison  :  it 
was  holden  that  as  the  money  v<ras  advanced  for  a  special  pur- 
pose, no  property  in  it  vested  in  the  assignees,  and  that  the 
bankrupt  was  therefore  justified  in  returning  it.   Toovey  v.  Milne, 
1  B,  S;  A,  683.    So,  where  an  agent  made  a  contract  with 
government  in  his  own  name,  but  really  for  his  principal,  it  was 
holden  that  timber  placed  in  the  hands  of  the  agent  by  the 
principal,  for  the  purposes  of  the  contract,  did  not  pass  to  the 
assignees  of  the  agent  upon  his  bankruptcy.    Collins  v.  Forbes, 
3  r.  JR.  316.  So  where  a  bankrupt  was  allowed  by  his  assignees 
to  remain  in  possession  of  his  house  and  furniture,  in  order  to 
assist  in  settbng  the  afiPairs  of  the  bankrupt  estate ;  and  the 
bankrupt  traded  and  became  bankrupt  a  second  time :  it  was 
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kolden  that  the  filrnitura,  &c.  still  remained  the  property  of  the 
assignees  under  the  first  commission,  and  did  not  pass  under 
the  second  assignment.  Walker  v.  Bumellf  Doug,  316.  and  see 
MuUer  v.  Moss,  1  M .  ^  S.  335. 

6.  And  lastly,  if  money  received  by  an  overseer  of  the  poor, 
or  the  like,  be  kept  apart  from  his  general  property,  his  assig- 
nees, upon  his  bankruptcy,  cannot  claim  it.  R,  v.  Eggington, 
1  T.  R.  370. 

Conveyances,  contracts,  executions,  S^c.  mthout  notice,^    We 
have  seen  (ante,  p.  123)  that  the  property  of  a  trader,  upon 
his  committing  an  act  of  bankruptcy,  becomes  from  that  mo> 
ment  the  property  of  his  assignees,  if  a  commission  of  bankrupt 
be  at  any  time  afterwards  sued  out  against  him ;  and  conse- 
quently all  conveyances  of  it  by  him,  and  all  contracts  and 
other  dealings  and  transactions  by  or  with  him  respecting  it, 
subsequent  to  an  act  of  bankruptcy,  were  formerly  wholly  in- 
operative, although  made  for  a  valuable  consideration,  and  al- 
though the  party  thus  dealing  with  him  had  no  knowledge  what- 
ever of  an  act  of  bankruptcy  having  taken  place.    If  goods 
were  consigned  to  a  factor  after  a  secret  act  of  bankruptcy  by 
the  consigner,  they  might  be  recovered  by  the  assignees,  not- 
withstanding the  factor  had  advanced  money  upon  them  ;  Cop- 
land  V.  Stein,  8  jT,  H.  199 ;  although  if  they  were  consigned 
before  an  act  of  bankruptcy,  the  factor  might  sell  them  after  the 
act  of  bankruptcy,  and  even  retain  the  proceeds  to  answer  his 
own  debt.     Robson  v.  Kemp,  4  Esp.  233.     So,  assignees  might 
maintain  trover  for  goods  delivered  by  a  bankrupt  upon  sale  and 
return,  after  a  secret  act  of  bankruptcy.     Hurst  v.  Gwennap,  2 
Stark,  306.    If  a  trader  passed  a  bill  of  exchange  to  another, 
for  a  valuable  consideration,  before  an  act  of  bankruptcy,  and 
forgot  to  indorse  it,  he  might  indorse  it  after  the  act  of  bank- 
ruptcy. Smith  V.  Pickering  ^  oZ.  Esp.  N,  P.  40.     Hawkins  v. 
Pen/old,  2  Ves.  650.     WatkinsY.  Maule,  2  Jac.  ^  W.  237,  or 
the  Lord  Chancellor  upon  application  would  make  the  assignees 
indorse  it,  see  £r.  p,  Mowbray,  1  Jac.  ^  W,  428,  or,  where  the 
bill  is  of  a  greater  amount  than  the  debt  due  to  the  holder  from 
the  bankrupt,  would  allow  the  holder  to  bring  an  action  on  it  in 
the  name  of  the  assignees,  upon  giving  them  a  sufficient  indem- 
nity, and  undertaking  to  pay  them  the  surplus ;  see  Exp,  Brown 
if  al,  1  Glyn  ^  J,  407 ;  but  a  bankrupt's  indorsement  of  a  bill 
passed  by  him  after  an  act  of  bankruptcy,  would  be  of  a  nul- 
lity ;  even  where  one  of  several  partners  became  bankrupt,  and 
another  partner  afterwards  possessed  and  indorsed  a  bill  in  the 
name  of  the  firm,  it  was  holden  that  the  indorsement  was  void. 
Ratnsbcttom  ^  al.  v.  LeunsSi;  oL  1  Camp.  279.  See  Ex.  p.  Stewart, 
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1  Glyn  ^  J.  344.  If  a  trader  conveyed  his  lands  by  bargain 
and  sale  before  his  bankruptcy,  the  deed  might  be  enrolled 
after  it.  Audley  v.  Halsey,  W,  Jon,  203.  If  a  trader,  before 
his  bankruptcy,  assign  goods  at  sea,  and  undertake  to  deliver 
and  indorse  the  bill  of  lading  as  soon  as  he  shall  receive  it,  he 
may  deliver  and  indorse  it  after  an  act  of  bankruptcy.  Lent- 
-priere  v.  Pasley,  2  T,  R,  485.  So  if  a  trader  sell  and  regularly 
assign  a  ship  at  sea,  before  an  act  of  bankruptcy,  the  indorse- 
ment on  the  certificate  of  registry,  being  merely  an  act  of  duty 
on  the  part  of  the  vendor,  and  of  itself  passing  no  interest,  may 
be  made  by  the  bankrupt  himself,  after  the  bankruptcy,  Dixon 
v.  Ewart,  3  Merivale,  322.  See  Exp.  Stewart^  1  Otyw^f  J.344. 
But  in  all  these  cases,  if  the  sale  of  the  lands,  or  the  assign- 
ment of  the  goods  or  ship,  were  after  an  act  of  bankruptcy,  it 
would  foimedy  be  void  altogether. 

Also,  if  a  trader's  property  were  seized  in  execution,  after  an 
act  of  bankruptcy  committed  by  him,  the  sheriJS*  would  be  lia- 
ble, not  indeed  to  an  action  of  trespass,  for  the  sheriff  shall  not 
in  such  a  case  be  deemed  a  trespasser  by  relation,  but  to  an 
action  of  trover,  at  the  suit  of  the  assignees;  Cooper  v,  Chitty, 
1  JBwr.  20,  1  W.  BL  65.  Blo^g  y.  Phillips,  2  Camp.  129 ;  but 
if  seized  in  execution  before  the  act  of  bankruptcy,  even  al- 
though on  the  same  day  with  it,  (Thomas  v.  Desanges,  2  B.  ^ 
A.  586.  Sadler  V.  Leigh,  4  Camp.  197,^  the  seizure  will  be 
valid  as  against  the  assignees,  and  the  property  may  be  sold 
after  the  bankruptcy.     See  antef  p.  169. 

Many  inconveniences  to  trade  having  ariseu  from  this  TehL- 
tion  of  the  assignees'  title  to  the  act  of  bankruptcy,  dealilig  ^t 
all  with  a  trader  being  rendered  extremely  hazardous  on  ^cV 
count  of  it,  the  law  was  altered  in  this  respect,  in  some  degree^ 
by  two  of  the  repealed  acts,  (46  Geo.  3.  c.  135.  §  1  and  41^ 
Geo.  3.  c.  121.  $  2.) ;  and  now,  by  stat.  6  Geo.  4.  c.  16  $'61. 
all  conveyances  by,  and  all  contracts  and  other  dealings  and 
transactions  by  and  with,  any  bankrupt,  bond  fide  made  and  en- 
tered into  more  than  two  calendar  months  before  the  date  and 
issuing  of  the  commission  against  him,  and  all  executions  and 
attachments  against  the  lands  and  tenements  or  goods  and  cbat- ' 
tels  of  such  bankrupt,  bond  fide  executed  or  levied  more  than 
two  calendar  months  before  the  issuing  of  such  commissidh^ 
shall  be  valid,  notwithstanding  any  prior  act  of  bankruptcy  by 
him  committed ;  provided  the  person  or  persons  so  dealing  with 
such  bankrupt,  or  at  whose  suit  or  on  whose'  account  such  ex-' 
ecution  or  attachment  shall  have  issued,  had  not  at  the  time  of 
such  conveyance,  contract,  dealing,  or  transaction,  or  at  the 
time  of  executing  or  levying  such  execution  or  attachment, 
notice  of  any  prior  act  of  bankruptcy  by  him  committed :    Pro- 
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vided  also,  that  where  a  commission  has  been  superseded,  if 
any  other  commission  shall  issue  against  any  person  or  persons 
comprised  in  such  first  commission,  within  two  calendar  months 
next  after  it  shall  have  been  superseded,  no  such  conveyance, 
contract,  dealing,  or  transaction,  execution  or  attachment, 
shall  be  valid,  unless  madei  entered  into,  executed,  or  levied 
more  than  two  calendar  months  before  the  issuing  the  first  com- 
mission. 

Therefore  where  a  bill  of  exchange  was  delivered  by  a  bank- 
rupt, with  intent  to  transfer  the  property,  more  than  two  months 
before  a  commission  issued,  though  not  actually  indorsed  within 
the  two  months,  it  was  holden  to  vest  in  the  indorsee,  and  not 
in  the  assignees*    Atum*  1  Camp,  432,  vide  supra. 

But  a  release  executed  by  the  bankrupt,  after  an  act  of  baok^ 
ruptcy  to  a  relessee  knowing  of  the  bankrupt's  insolvency  is  in- 
valid although  executed  more  than  two  months  before  the  suing 
out  the  commission*     Mavor  v.  Pyne,  3  Bing,  285. 

Purchases  are  of  course  within  this  act.  And  where  a  bank- 
rupt's property  was  sold  after  an  act  of  bankruptcy,  but  more 
than  two  months  before  the  issuing  of  the  commission,  it  was 
deemed  a  sale  by  the  bankrupt,  and  not  by  the  assignees ;  and 
therefore  where  a  creditor  of  a  trader  purchased  go<Mls  of  his  at 
a  public  auction,  and  refused  to  pay  for  them  because  the  trader 
was  indebted  to  him  in  a  larger  amount  on  a  promissory  note  ; 
the  trader  had  committed  an  act  of  bankruptcy  before  the  sale, 
but  the  commission  did  not  issue  for  more  than  two  months  after 
it :  in  an  action  by  the  assignees  against  the  creditor  for  the 
value  of  the  goods,  it  was  holden  that  he  might  set  off  the  debt 
due  to  him  from  the  bankrupt.  Southwood  v.  Taylor,  1  B.  S^  A. 
471.  And  not  only  are  purchases  without  notice  of  an  act  of 
bankruptcy  previously  committed,  thus  protected,  but  purchases 
made  with  a  knowledge  that  the  vendor  had  committed  an  act 
of  bankruptcy,  are  also  in  some  degree  protected ;  for  by  stat. 
6  Geo.  4.  c.  16.  §  86,  no  purchase  from  any  bankrupt  botid 
fide  and  for  valuable  consideration,  where  the  purchaser  had  no- 
tice at  the  time  of  such  purchase  of  an  act  of  bankruptcy  by  such 
bankrupt  committed,  shall  be  impeached  by  reason  thereof,  un- 
less the  commission  against  such  bankiiipt  shall  have  been  sued 
out  within  twelve  calendar  months  after  such  an  act  of  bank- 
ruptcy. Where  a  trader  effected  an  insurance  on  the  life  of  B. 
and  after  an  act  of  bankruptcy  assigned  the  policy  to  J.  S.  who 
was  aware  of  his  circumstancess  at  the  time  ;  on  the  death  of  B. 
it  was  ascertained  that  his  life  was  not  insurable ;  but  the  in- 
surance company,  upon  a  memorial  being  presented  to  them, 
ordered  half  the  sum  for  which  B.*s  life  had  been  insured  to  be 
paid  as  a  gratuity,  which  J.  S.  received,  and  the  policy  was 
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thereupon  given  up  to  be  cancelled ;  in  an  action  of  trover  by 
the  assignees  of  the  trader  against  J.  S.,  to  recover  the  value  of 
the  policy,  it  was  holden  that  he  was  entitled  merely  to  the 
parchment  on  which  the  policy  was  written,  and  not  to  the 
money  received  by  J.  S.,  that  being  a  mere  voluntary  and  gra- 
tuitous payment  by  the  insurance  company.  Wills  v.  Wells, 
8  Taunt.  264,  2  Moor,  247. 

As  to  executions  upon  judgments  entered  upon  warrants  of 
attorney  or  cognovits,  they  are,  by  stat.  3  Geo.  4.  c.  39,  de- 
clared void  as  against  the  assignees  under  a  commission  of  bank- 
rupt against  the  defendant,  unless  such  warrant  of  attorney  or 
a  copy  thereof,  or  such  cognovit  respectively  have  been  filed 
in  the  manner  pointed  out  by  the  statute,  within  21  days  from 
the  execution  thereof,  or  uuless  judgment  be  signed  and  exe- 
cntion  issued  within  the  same  time.    See  the  statute. 

Extents,  we  have  seen  (ante,  p.  122.),  may  be  executed  upon 
the  property  of  a  bankrupt,  if  they  be  tested,  or  the  fiats  for 
them  be  granted,  at  any  time  before  the  actual  execution  of  the 
assignment.  But  as  to  extents  in  aid,  it  is  enacted,  by  stat.  6 
Geo.  4.  c.  16.  $  71,  that  if  any  real  or  personal  estate  or  debts 
of  any  bankrupt  be  extended  after  he  shall  have  become  bank- 
rupt, by  any  person,  under  pretence  of  his  being  an  accountant 
of  or  debtor  to  the  king,  the  commissioners  may  examine  upon 
oath,  whether  the  said  debt  was  due  to  such  debtor  or  account- 
ant, upon  any  contract  originally  made  between  such  accountant 
and  the  bankrupt,  and  if  such  contract  was  originally  made  with 
any  other  person  or  persons,  the  commissioners  may  sell  and 
dispose  of  such  real  and  personal  estate  or  debts  for  the  benefit 
of  the  creditors  under  the  commission,  and  such  sale  shall  be 
valid  against  the  said  extent,  and  all  persons  claiming  under  it ; 
and  any  person  to  whom  the  said  real  and  personal  estate  or 
debts  shall  be  bargained,  sold,  granted,  or  assigned  by  the  com- 
missioners, shall  have  and  may  recover  the  same  against  any 
person  who  shall  detain  the  same. 

Payments  by  or  to  the  bankrupt,  without  notice.']  As  the  acts 
of  a  trader,  after  an  act  of  bankruptcy  committed  by  him,  were 
considered  in  the  same  light  as  the  acts  of  a  stranger,  a  payment 
by  him  was  deemed  a  wrongful  appropriation  of  funds  over 
which  he  no  longer  legally  had  a  controul,  and  was  recoverable 
by  the  assignees  from  the  person  to  whom  it  was  made  ;  and  a 
payment  to  him  was  holden  to  be  no  satisfaction  of  a  debt,  be- 
ing in  law  the  same  as  a  payment  to  a  stranger. 

This,  being  productive  of  great  uncertainty  and  inconvenience, 
was  in  a  great  measure  remedied  by  three  of  the  repealed  sta- 
tutes, viz.  1  James  1.  c.  15.  s.  14.,  19  Geo.  2.  c.  32.  s.  1.,  and 
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46  Geo.  3.  c.  135.  s.  1. ;  and  now,  by  stat.  6  Geo.  4.  c.  16. 
s.  82,  all  payments  really  and  bond  fide  made,  or  which  shall 
hereafter  be  made  by  any  bankrupt,  or  by  any  person  on  his  be- 
half, before  the  date  and  issuing  of  the  commission  against 
such  bankrupt,  to  any  creditor  of  such  bankrupt  (such  payment 
not  being  a  fraudulent  preference  of  such  creditor),  shall  be 
deemed  valid,  notwithstanding  any  prior  act  of  bankruptcy  by 
such  bankrupt  committed ;  and  all  payments  really  and  bonti 
fide  made,  or  which  shall  hereafter  be  made,  to  any  bankrupt 
before  the  date  and  issuing  of  the  commission  against  such 
bankrupt,  shall  be  deemed  valid,  notwithstanding  any  prior  act 
of  bankruptcy  by  such  bankrupt  committed ;  an<d  such  creditor 
shall  not  be  liable  to  refund  the  same  to  the  assignees  of  such 
bankrupt :  Provided  the  person  so  dealing  with  the  said  bank- 
rupt had  not,  at  the  time  of  such  payment  by  or  to  such 
bankrupt,  notice  of  any  act  of  bankruptcy  by  such  bankrupt 
committed. 

As  this  section,  however,  differs  very  materially  from  the 
sections  on  the  same  subject  in  the  repealed  ai;ts,  it  would  only 
icreate  confusion  were  I  to  notice  here  the  cases  which  have  been 
decided  upon  the  latter.  The  reader  may  see  them  collected  in 
Mr,  Selwyn*s  Nisi  Prius,  title  "  Bankrupt,"  sect.  5.  and  in  any 
of  the  old  works  upon  the  bankrupt  law;  and  see  Bishop  v. 
Crawshey^  5  D,  S^  R.  279,  3  B.  ^  C.  416. 

Delivery  of  his  goods,  S^c,  to  the  bankrupt,  without  noticed]  As 
property  of  a  trader  in  the  hands  of  another  person,  immediately 
on  the  trader's  committing  an  act  of  bankiuptcy  became  the 
property  of  the  assignees ;  if  the  holder  of  it  afterwards  deli- 
vered it  to  the  bankrupt,  it  was  the  same  as  if  he  had  delivered 
it  to  a  stranger,  and  the  assignees  had  a  right  to  recover  the 
value  of  it  from  him,  although  he  were  ignorant,  at  the  time  he 
delivered  the  property,  of  any  act  of  bankruptcy  having  been 
committed  by  the  owner. 

But  now,  by  stat.  6  Geo.  4  c.  16.  s.  84.  no  person  or  body 
corporate  or  public  company,  having  in  his  or  their  possession 
or  custody  any  money,  goods,  wares,  merchandizes,  or  effects, 
belonging  to  any  bankrupt,  shall  be  endangered  by  reason  of  the 
payment  or  delivery  thereof  to  the  bankrupt  ur  his  order :  pro- 
vided such  person  or  company  had  not,  at  the  time  of  such  de- 
livery or  payment,  notice  that  such  bankrupt  liad  committed  an 
act  of  banluruptcy. 

A  similar  provision  was  contained  in  one  of  the  repealed  acts, 
namely  stat.  56  Geo.  3.  c.  137.  s.  1. 

Notice,  what.'}    We  have  just  enumerated  the  instances  in 
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which  transactions  with  a  trader  are  deemed  valid,  notwith' 
standing  a  previous  act  of  bankruptcy,  if  the  party  dealing  &€• 
with  him,  had  no  notice  at  the  time  of  his  having  committed 
an  act  of  bankruptcy.  Besides  the  ordinary  evidence  of  the 
parties  having  a  knowledge  «f  the  fact,  either  express,  or  to  be 
implied  from  circumstances,  it  is  enacted  by  8tat.6  Geo.  4.  c.  16. 
i.  83.,  that  the  issuing  of  a  commission  shall  be  deemed  notice 
of  a  prior  act  of  bankruptcy  (if  an  act  of  bankruptcy  had 
been  actually  committed  before  the  issuing  the  commission),  if 
the  adjudication  of  the  person  or  persons  against  whom  such 
commission  has  issued  shall  have  been  notified  in  the  London 
Gazette,  and  the  person  or  persons  to  be  affected  by  such  notice 
may  reasonably  be  presumed  to  have  seen  the  same.  See  War^ 
ner  v.  Barber,  8  Taunt.  176.  There  were  clauses  in  two  of 
the  repealed  acts  (46  Geo.  3.  c.  135.  s.  3.  and  49  Geo.  3. 
c.  121.  s.  2.)  upon  this  subject,  but  so  different  from  the  pre- 
sent, that  it  is  unnecessary  to  give  the  cases  that  have  been  de- 
cided on  them. 

And  by  stat.  6  Geo.  4.  c.  16.  s.  85.  if  any  accredited  agent 
of  any  body  corporate  or  public  company  shall  have  had  notice 
of  any  act  of  bankruptcy,  such  body  corporate  or  company  shall 
be  hereby  deemed  to  Have  had  such  notice. 


3.  Concealment  and  Discovery  of  the  Bankrupt*s  Property, 

By  Stat.  6  Geo.  4.  c.  16.  s.  120.,  any  person  wilfully  con- 
cealing any  real  or  personal  estate  of  the  bankrupt^  and  who  shall 
not  within  forty-two  days  after  the  issuing  of  the  commission  dis- 
cover  such  estate  to  one  or  more  of  the  commissioners  or  as- 
signees, shall  forfeit  the  sum  of  one  hundred  pounds,  and 
double  the  value  of  the  estate  so  concealed ;  and  any  person 
who  shall,  after  the  time  allowed  to  the  bankrupt  to  surrender, 
voluntarily  discover  to  one  or  more  of  the  commissioners  or  a»r 
signees  any  part  of  such  bankrupt's  estate,  not  before  come  to 
the  knowledge  of  the  assignees,  shall  be  allowed  five  per  centum 
thereupon,  and  such  further  reward  as  the  major  part  in  value 
of  the  creditors  present  at  any  meeting  called  for  that  purpose 
shall  think  fit,  to  be  paid  out  of  the  estate  recovered  on  such 
discoveiy. 

And  if  the  bankrupt  shall  remove,  conceal  or  embezzle  any 
part  of  his  estate,  to  the  value  of  £10  or  upwards,  or  any  hob'is 
of  account,  papers  or  writings  relating  thereto,  with  intent  to 
defraud  his  creditors,  he  shall  be  deemed  guilty  of  felony,  and 
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punished  with  transportation  for  life  or  for  not  less  than  seven 
years,  or  with  imprisonment  or  imprisonment  and  hard  labour 
for  not  more  than  seven  years.    6  Geo,  4.  c.  16.  <.  112.  post. 


4.  How  the  property  is  to  be  disposed  of. 

All  the  property  of  the  bankrupt  must  be  sold,  either  before 
the  commissioners  or  by  public  auction,  as  the  commissioners 
may  think  most  advantageous ;  or  the  assignees  may  sell  it  by 
private  contract,  if  that  appear  to  be  the  most  advantageous  way 
of  disposing  of  it.  Ex  p,  Dunman,  2  Rose,  Q6,  Any  of  the 
creditors  who  have  proved  under  the  commission  may,  by  peti- 
tion, compel  the  assignees  to  proceed  to  a  sale,  even  although 
the  assignees  may  fairly  think  that  deferring  it,  or  keeping  the 
property  instead  of  selling  it,  may  be  more  advantageous  to  the 
creditors  -,  Exp,  Goreing,  Cook,  289.  see  6  Ves.  622  ;  but  cre- 
ditors cannot  prevent  assignees  from  selling,  although  they  may 
be  proceeding  to  a  sale  in  a  manner  apparently  objectionable, 
and  open  to  suspicion  ;  for  the  assignees  act  at  their  own  risk 
and  upon  their  own  responsibility,  and  they,  and  not  the  Court, 
are  the  judges  of  the  propriety  and  expediency  of  the  sale. 
Ex  p,  Montgomery  ^  al,  I  Glyn  ^  J,  338. 

The  sale  should  be  advertised,  or  other  sufficient  notice 

should  be  given  of  it.     See  Ex  p,  Montgomery,  supra.    It  is  not 

liable  to  auction  duty.     6  Geo.  4.  c.  16.  s.  98.  ante,  p.  18,  19. 

Neither  the  assignees.  Ex  p.  Hodgson,  1  Glyn  ^  J.  12.     Ex 

p.  ,  in  re  Salisbury,  Bu^k,  245,  nor  the  commissioners.  Ex 

p«  Bennett,  10  Ves.'3Sl,  Exp.  Harrison,  Buck,  17.  ante,  p.  8, 
nor  the  solicitor  to  the  commission.  Ex  p,  Bennett,  10  Ves,  38 1 . 
'^xp,  James,  8  Ves,  337.  ante,  p.  15,  nor  even  the  auctioneer 
employed  to  sell,  Ex  p.  Lewis,  Cook,  289,  shall  bid  at  the  sale, 
either  for  themselves  or  on  behalf  of  others,  without  first  ob- 
taining the  consent  of  the  creditors,  and  petitioning  for  leave, 
to  do  so,  otherwise  the  Lord  Chancellor,  upon  application,  will 
set  aside  the  sale,  and  order  a  resale  ;  and  the  petition  in  such 
a  case  must  be  served  on  his  assignees  and  the  bankrupt.  Ex 
p.  "Page,  4  Mad.  459.  Even  where  an  assignee  bought  in  two 
lot&  of  the  bankrupt's  real  property,  without  the  consent  of  the 
creditors,  and  upon  a  resale  there  was  a  loss  upon  one  lot,  and 
a  gain  on  the  o&er,  but  the  balance  was  in  favour  of  the  bank- 
rupt's estate,  the  assignee  was  charged  with  the  loss  on  the  lot 
that  was  undersold.  Ex  p,  Lewis,  1  Glyn  ^  /,  69.  And  see 
Ex  p.  Buxton  3f  at.  Id.  355.    Where  the  creditors,  at  a  meeting 
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convened  for  the  purpose  by  advertisement,  proposed  to  one  of 
the  assignees  to  purchase  the  bankrupt's  effects,  at  a  valuation 
which  had  been  made  of  them,  yet  the  court  refused  to  sanction 
this,  without  first  referring  it  to  the  commissioners  to  ascertain 
whether  the  property  could  be  more  advantageously  disposed  of. 
Ex  p,  Serle,  1  Glyn  ^  J.  187. 

In  the  sale  of  an  office,  the  course  is,  for  the  assignees  first 
to  agree  for  the  price  with  the  party  wishing  to  purchase  it,  and 
get  him  approved  of  by  the  person  having  the  appointment ; 
and  then  the  bankrupt  may,  if  necessary,  be  compelled  by  an 
order  of  the  court  to  surrender  the  o£fice,  and  the  purchaser  vnll 
thereupon  be  appointed  to  it.  Ex  p,  Butler,  1  Atk.  210.  215, 
Amb.  73.     Ex  p,  Joynes,  Cook,  316. 

In  general  the  assignees,  as  all  other  vendors,  axe  bound  to 
make  out  a  good  title  to  the  bankrupt's  lands,  before  they  can 
compel  a  vendee  to  complete  his  purchase.  Macdonald  v.  Han- 
son, 12  Ves,  277.  White  v.  Foljambe,  11  Ves,  343.  See  Bart- 
lett  V.  Tuchin,  6  Taunt.  259, 1  Marsh,  583.  But  where  the  as- 
signees put  up  for  sale  the  bankrupt's  interest  in  an  estate  "  as 
he  lately  held  the  same,  an  abstract  of  which  may  be  seen  at 
the  office  of  Messrs.  I.  &  Co  ;"  it  was  holden  that  the  vendee 
could  not  insist  upon  any  other  title  than  such  as  the  bankrupt 
had ;  Freme  v.  Wright,  4  Mad,  394 ;  and  the  same  in  all  cases, 
where  the  vendee  wishes  to  compel  the  assignees  to  a  specific 
performance.  Pope  v.  Simpson,  6  Ves,  145.  Where  title  deeds 
cannot  be  delivered,  the  assignees,  like  any  other  vendor,  must 
give  attested  copies  of  them,  at  the  expense  of  the  estate  ;  but 
their  covenant  for  the  production  of  the  deeds  should  in  pru- 
dence be  confined  to  the  period  of  their  continuance  as  as- 
signees.    Ex  p,  Stuart,  2  Rose,  215. 

Formerly  the  bankrupt  could  not  be  compelled  to  join  with 
his  assignees  in  the  conveyance  of  his  property  to  purchasers. 
See  Exp,  Slakes,  1  Cox,  398.    Selkrigy.  Davis,  2  Rose,  291. 
But  now,  by  stat.  6  Geo.  4.  c.  16.  §  78,  it  shall  be  lawful  for 
the  Lord  Chancellor,  upon  the  petition  of  the  assignees,  or  of 
any  purchaser  from  them  of  any  part  of  the  bankrupt's  estate, 
(if  such  bankrupt  shall  not  try  the  validity  of  the  commission, 
or  if  there  shall  hav€  been  a  verdict  at  law  establishing  its  va- 
lidity,) to  order  the  bankrupt  to  join  in  any  conveyance  of  such 
estate  or  any  part  thereof ;   and  if  he  shall  not  execute  such 
conveyance  within  the  time  directed  by  the  order,  such  bank- 
rupt and  all  pereons  claiming  under  him  shall  be  stopped  from 
objecting  to  the  validity  of  such  conveyance ;    and  aU  estate, 
right,  or  title  which  fltich  bankrupt  had  therein,  shall  be  as  ef- 
fectually barred  by  stich  order,  as  if  such  conveyance  had  been 
executed  by  him^ 
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And  by  Stat.  6  Geo.  4.  c.  16.  $  87,  no  title  to  any  real  or  per- 
sonal estate,  sold  under  any  commission,  or  under  any  order  in 
bankruptcy,  shall  be  impeached  by  the  bankrupt,  or  any  person 
claiming  under  him,  in  respect  of  any  defect  in  the  suing  out  of 
the  commission,  or  in  any  of  the  proceedings  under  the  same, 
unless  the  bankrupt  shall  have  commenced  proceedings  to  super- 
sede the  said  commission,  and  duly  prosecuted  the  same,  within 
twelve  calendar  months  from  the  issuing  thereof. 

The  vendee  may  be  compelled  to  complete  ius  purchase,  by 
petition.     Semb,  Ex  p,  Gould,  1  Glyn  ^  /.  231. 

The  produce  of  the  sale  must  be  paid  into  the  hands  of  the 
bankers  appointed  by  the  creditors ;  see  ante,  p.  1 19  :  and  the  sur- 
plus, if  any,  after  payment  of  all  the  debts  proved  under  the 
commission,  and  interest  upon  such  of  them  as  legally  bear  inte- 
rest. Ex  p.  Koch,  1  Rose,  317,  1  F.  ^  B.  342.  Exp.  Williams, 
1  Rose,  399.  Ex  p,  Morris,  1  Ves.  132,  must  be  paid  to  the 
bankrupt,  or  to  his  heir  or  personal  representative  if  he  be 
dead.     See  Banks  ^  al.  v.  Scott  ^  al»  5  Mad,  493. 


Section  X. 
The  Bankrupt^  Surrender, 

When,'\  The  bankrupt  may  attend  and  surrender  himself 
at  the  private  meeting,  in  order  to  obtain  his  protection  ;  Ex  p. 
Wood.  1  Rose,  46,  18  Ves.  1 ;  in  prudence,  perhaps,  he  ought  to 
surrender  himself  at  the  first  public  meeting,  and  attend  the 
subsequent  meetings,  for  the  purpose  of  affording  what  assist- 
ance he  can  in  preventing  persons  not  legally  authorised  from 
proving  under  the  commission ;  but  he  is  not  liable  to  any  pe- 
nalty, unless  he  fail  to  attend  at  the  third  public  meeting. 

By  Stat.  6  Geo.  4.  c.  16.  §  112,  if  any  person,  against  whom 
any  commission  has  been  issued  or  shall  hereafter  be  issued,, 
whereupon  such  person  hath  been  or  shall  be  declared  bankrupt, 
shall  not,  before  three  of  the  clock  upon  the  forty-second  day 
after  notice  thereof  in  writing  to  be  left  at  the  usual  place  of 
abode  of  such  person,  or  personal  notice  in  case  such  person  be 
then  in  prison,  and  notice  given  in  the  London  Gazette,  of  the 
issuing  of  the  commission  and  of  the  meeting  of  the  commis- 
sioners, surrender  himself  to  them,  and  sign  or  subscribe  such 
surrender,  and  submit  to  be  examined  before  them  from  time 
to  time  upon  oath,  or,  being  a  quaker,  upon  solemn  affirmation : 
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every,  ftuch  baokrupt  shall  be  deemed  guilty  of  felony,  a&d>be 
liable  to  be  transported  for  life,  or  for  such  term  (not  less  than 
seven  years)  as  the  court  before  whom  he  shall  be  convicted 
shall  adjudge,  m  shall  be  liable  to  be  imprisoned  only,  or  im* 
prisoned  and  kept  to  hard  labour,  in  any  common  gaol,  peni- 
tentiary house,  or  house  of  correction,  for  any  term  not  exceed- 
ing seven  years.    See  this  section,  post,  p. 

There  v^as  nearly  the  same  enactment  in  stat.  5  O^o.  2.  c.  80. 
$  1,  amended  by  I  Geo.  4.  c.  115.  s.  1,  excepting  that  the  bank- 
rupt had  the  entire  of  the  forty- second  day  to  surrender ;  and 
proclamation  must  have  been  made,  requiring  him  to  do  so,  be- 
fore he  incurred  the  penalty  of  the  statute.  The  proclamation  is 
now  unnecessary :  all  that  is  required  is  the  notice  or  summons 
to  the  bankrupt,  (see  the  form,  ii.  p.  23,)  and  the  advertisement 
in  the  Gazette  (see  the  form,  ii.p*  25.)  ;  and  the  bankrupt  must 
now  surrender  himself  to  the  commissioners  before  8  o'clock  in 
the  afternoon  of  the  forty-second  day.  See  the  form  of  the  Memo- 
randum of  surrender,  ii.  p.  27  ;  and  of  the  Memorandum  thtU  the 
bankrupt  has  not  surrendered,  ii.  p.  84,  26. 

Time,  how  enlarged,^  By  stat.  6  Geo.  4.  c.  16.  §  113,  the 
Lord  Chancellor  shall  have  power,  as  often  as  he  shall  think  fit, 
from  time  to  time,  to  enlarge  the  time  for  the  bankrupt  surren- 
dering himself,  for  such  time  as  the  Lord  Chancellor  shall  think 
fit,  so  as  every  such  order  be  made  six  days  at  least  before  the 
day  on  which  such  bankrupt  was  to  surrender  himself. 

And  the  court  will  thus  enlarge  the  time,  where  the  bankrupt's 
not  having  duly  surrendered  has  arisen  from  unavoidable  neces- 
sity, see  Anon.  \5Ves.  1,  or  from  accident,  see  Ex.p,  Dawson,  Coi, 
48,  or  from  his  being  abroad  or  absent  at  the  time,  FuUer^scase, 
10  Ves,  183.  and  see  Anon,  15  Fes.  1,  or  from  the  commissioners 
not  attending  on  the  42d  day,  Exp.  Grey,  1  Ves,  195,  or  from 
any  innocent  default  of  the  bankrupt.  Ex  p.  Higginson,  12  Ves. 
496.  Ex  p.  Shiles,  2  Rose,  381,  1  Mad.  241,  or  the  like,  even 
although  the  assignees  should  object  to  it ;  Ex  p.  Shiles,  supra  ; 
but  not,  in  general,  where  the  bankrupt  has  absented  himself 
purposely.  Ex  p.  White,  2  Bro.  47.  Ex  p,  Rodgers,  Amb.  307. 
Ex  p.  Grey,  1  Ves,  195,  except  under  special  circumstances.  See 
Ex  p.  Berryman,  1  Gtyn  ^  /.  223. 

The  application  is  by  petition,  either  by  the  bankrupt  himself 
or  by  the  assignees,  stating  the  commission  and  adjudication 
shortly,  and  the  summons,  and  then  the  facts  of  the  case,  and 
praying  that  the  time  for  his  surrender  and  examination  should 
be  enlarged  to  a  day  named,  and  that  the  commissioners  be 
directed  to  call  a  meeting  for  the  purpose  of  taking  his  surrender 
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ftnd  examinatioa.    If  the  appUcation  be  by  the  bankrupt,  he 
will  have  to  pay  the  costs.    Ex  j».  Carter,  4  had,  394. 

The  order  is  not  mandatory  upon  the  bankrupt ;  nor  will  he 
be  guilty  of  any  contempt  by  not  surrendering  at  the  time  thus 
given  him.  j^  p^Johmon.,  14  Fief.  40.  £x  p.  Jackaon,  15  Ve3» 
1 19.  On  the  other  haod^t  seems,  it  does  not  relieve  him  from 
his  liability  to  be  prosecuted  for  his  not  surrendering  within  the 
42  days ;  tfie  Ex  p*  White^  2  Bro»  47  ;  it  merely  indicates  the 
Chancelloc's  opinion  in  favour  of  the  bankrupt,  which  indeed 
may  have  the  effect  of  preventing  such  a  prosecution,  as  the 
Chancellor  has  it  in  his  power  to  render  such  a  prosecution  inef- 
fective by.  superseding  the  commission.  S^e  Ex  p,  Ricketts,  6 
Ve90  445,  1  Atk,  222.  and  tee  Ex  p.  Wood.  I  Atk.22l.  Exp.  La- 
vender, 1  Hifse,  55. 

Upon  the  production  of  the  order  to  the  commissioners,  a  me- 
mor^indum  of  it  it  ^led  among  the  proceedings  (m«  the  form,  ii. 
p.  82),  and  a  meeting  is  called  ecoordingly.  See  the  form  of  the 
Advertisement,  ii.p.8d^ 

How  surrendered,  if  in  custody.]  By  stat.  6  Geo.  4.  c.  16. 
$  119,  whenever  any  bankrupt  is  in  prison,  or  in  custody  under 
any  process,  attachment,  execution,  commitment  or  sentence, 
the  commissioners  may,  by  warrant  under  their  hands,  directed 
to  the  person  in  whose  custody  such  bankrupt  is  confined,  cause 
such  bankrupt  to  be  brought  before  them,  at  any  meeting  either 
public  or  private ;  and  if  any  such  bankrupt  is  desirous  to  sur- 
render, he  shall  be  so  brought  up,  and  the  expense  thereof  shall 
be  paid  out  of  his  estate,  and  such  person  shall  be  indemnified  by 
the  warrant  of  the  commissioners  for  bringing  up  such  bankrupt. 
See  the  remainder  of  this  teetiont  post,  p.  185.  See  the  form  of  the 
Warrant,  ii.  p.  79. 

And  by  stat.  6  Geo.  4.  c.  16.  $  115,  if  any  bankrupt  appre- 
hended by  any  warrant  of  the  commissioners  (see  6  Geo.  4.  c.  16. 
$  36,  in  the  next  section)  shall,  within  the  time  hereby  allowed 
for  him  to  surrender,  submit  to  be  examined,  and  in  all  things 
conform,  he  shall  have  the  same  benefit  as  if  he  had  voluntarily 
surrendered. 

His  privilege  from  arrest.']  By  stat.  6  Geo,  4,  c.  16.  J  117, 
the  bankrupt  shall  be  free  from  arrest  and  imprisonment  by  any 
creditor  in  coming  to  surrender,  and  after  such  surrender  during 
the  said  forty-two  days,  and  such  further  time  as  shall  be  allowed 
him  for  finishing  his  examination,  provided  he  was  not  in  custody 
at  the  time  of  such  surrender;  and  if  such  bankrupt  shall  be 
arrested  for  debt,  or  on  any  escape  warrant,  in  coming  to  surren- 
der, or  shall  after  his  surrender  be  so  arrested  within  the  time 
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aforesaid,  he  shall,  on  producing  the  summons  under  the  hands 
of  the  commissioners  to  the  officer  who  shall  arrest  him,  and  giv- 
ing such  officer  a  copy  thereof,  be  immediately  discharged ;  and 
if  any  such  officer  shall  detain  any  such  bankrupt  after  he  shall 
have  shown  such  summons  to  him,  so  signed  as  aforesaid,  such 
officer  shall  forfeit  to  such  bankrupt,  for  hie  own  use,  the  sum  of 
five  pounds  for  every  day  he  shall  detain  such  bankrupt,  to  be 
recovered  by  action  of  debt  in  any  court  of  record  at  Westmin- 
stet,  in  the  name  of  such  bankrupt,  with  full  costs  of  suit. 

This  is  the  same  as  a  section  in  one  of  the  repealed  acts, 
namely,  5  Geo.  2.  c.  30.  j  5.  It  extends  to  all  arrests  by  credi- 
tors, whether  for  debts  proveable  under  the  commission,  or  not. 
Darby  v»  VaughaUf  5  T.  R,  209,  to  arrests  under  attachments  for 
the  nonpayment  of  money.  Re  M*  Williams,  1  Seh.  ^  L^',  169. 
Eac  p.  Parker,  3  Ves,  554,  and  to  even  arrests  under  extents  at  the 
suit  of  the  crown.  Ex  p.  Russell,  1  Rose,  278,  19  Ves,  163.  Ex 
p.  Temple,  2  Rose,  22,  2  V.  ^  J3.  391.  But  it  does  not  extend  to 
a  taking  of  the  principal  by  his  bail ;  for  the  bail  are  not  credi- 
tors, and  besides  in  contemplation  of  law  he  was  in  their  custody 
from  the  moment  they  became  bail.  Ex  p.  Gibbons,  1  Atk.238» 
and  see  1  Arch»  Pr,  B.  R,  49.  see  Ex  p,  Leigh,  1  Glyn  ^  /•  264. 
Nor  does  it  extend  to  a  retaking  of  a  prisoner  for  an  escape,  by 
the  marshal  of  the  King's  Bench  prison,  without  an  escape  war- 
rant ;  what  is  said  of  a  taking  upon  an  escape  warrant,  in  the 
statute,  relating  to  a  retaking  by  a  creditor.  Anderson  v.  Hamp- 
ton, 1  B.  6^  A,  308.  and  see  Ex  p,  Johnson,  14  Ves,  36. 

And  where  a  bankrupt  is  entitled  to  his  discharge  upon  an 
arrest,  he  will  be  discharged  also  from  all  detainers  lodged  against 
him  after  it  took  place  ;  Ex  p.  Hawkins,  4  Ves.  691.  Exp,  Ross, 
1  Rose  260 ;  but  if  in  custody  at  the  time  he  surrenders,  it  is 
otherwise.    Exp.  Goldie,  2  Rose,  343,  1  Merivale,  176. 

The  act  gives  the  bankrupt  this  privilege  from  ariest  whilst 
coming  to  surrender :  and  where  a  bankrupt,  upon  receiving  the 
commissioners'  summons,  delivered  up  his  keys  and  effects  to 
the  messenger,  and  promised  to  submit  to  the  directions  of  the 
act,  but  was  arrested  at  his  house  on  the  first  day  appointed  for 
the  surrender,  the  Lord  Chancellor  upon  petition  discharged 
him.  Ex  p,  De  Fries,  Davies,  163.  So,  where  on  his  way  to 
surrender  he  had  deviated  from  the  direct  road,  and  was  arrested 
during  that  deviation,  still  he  was  holden  entitled  to  his  privi- 
lege. Ogle*s  case,  1 1  Ves.  556.  But  where  the  bankrupt  came 
from  Holland  within  the  42  days,  intending  to  surrender  on  the 
42d  day,  but  finding  the  time  had  been  enlarged,  he  deferred 
surrendering  until  the  expiration  of  the  enlarged  time,  and  in  the 
mean  time  was  arrested :  the  court  refused  to  discharge  him, 
saying  that  the  privilege  in  this  case,  like  that  of  witnesses  at- 
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tending  a  court,  must  be  confined  to  a  reasonable  time  eundo  et 
redeundo,  and  must  not  be  extended  beyond  it.  Kenyan  v.  Solo- 
man,  Cewp.  156. 

The  privilege  also  coiitinues  during  the  whole  of  the  42d  day, 
although  the  bankrupt  may  have  passed  his  examination  at  an 
early  hour  on  that  day  ;  Ex  p.  Donlevey,  7  Ves.  317  ;  and  in  the 
same  manner  it  continues  to  the  end  of  the  day  to  which  the 
examination  is  adjourned,  if  adjourned  to  a  specific  day :  Simp- 
son's case,  BiLck,  424.  and  see  Davies  v.  Trotter,  8  T,  R,  476  ;  but 
if  adjourned  «ine  die,  see  Claughtony.  Leigh,  2  D.^  12. 831,  1.  B. 
^  C.  652.  Exp.  Woods  1  Glifn  ^  /.  75,  then  it  continues  for 
such  time  only,  not  exceeding  three  calendar  months,  as  the  com- 
missioners by  indorsement  on  their  summons  shall  appoint,  6 
Geo.  4^  6.  16.  $  118  post  p*  167,  or  whilst  the  party  is  actually  in 
attendance  on  the  commissioners,  or  going  or  returning  from  the 
meeting.  Exp.  Ross,  1  Rose,  260.  So,  ifafterthe  expiration  of  the 
42  days  the  bankrupt  obtain  an  order  to  enlarge  the  time  for  sur- 
rendering, he  enjoys  no  privilege  from  arrest  during  the  enlarged 
time.  Anon,  15.  Ves.  I,  unless  whilst  in  actual  attendance  at,  or 
to  going  to  or  returning  from  the  meeting.  £x  p.  Hawkins,  4  Ves.69l. 

And  the  bankrupt  derives  this  privilege  from  the  statute,  and 
not  from  the  commissioners'  certificate  indorsed  upon  his  sum- 
mons. Ex  p.  Leigh,  1  Glyn  ^  J.  264.  And  therefore  where 
the  commissioners  adjourned  the  bankrupt's  last  examination,  the 
bankrupt  was  holden  to  be  privileged  from  arrest  in  the  mean 
time,  although  the  commissioners  had  neglected  to  indorse  the 
adjournment  upon  his  summons.     Pricei's  case,  3  V.S^B.  23. 

In  order  to  obtain  hLs  discharge,  when  privileged,  the  bank- 
rupt must  petition  to  the  Lord  Chancellor  ;  Anon,  1  Rose,  230.  see 
Ex  p.  Byne,  1  F.  ^  B.  316. ;  the  order  is  made  upon  the  plain- 
tiff in  the  first  instance.  Anon.  15  Ves.  1,  and  if  he  disobey  it,  it 
is  then  extended  to  the  oflficer ;  Exp.  Byne,  1  F. ^  B.  316  ;  and 
disobedience  of  it  is  punishable  as  a  contempt.  Ex  p.  Kerney, 
1  Atk.  155.    Ex  p*  King,  7  Ves.  312.     Exp.  Dixon,  8  Ves.  104. 

But  besides  the  privilege  given  by  the  statute,  the  bankrupt 
also  enjoys  at  common  law  the  same  privilege  that  parties  and 
witnesses,  &c.  do  in  all  other  cases.  And  therefore  where  a 
bankrupt  was  arrested  as  he  was  returning  from  the  hearing  of 
his  petition  for  leave  to  surrender,  he  was  holden  to  be  privi- 
leged and  was  dischaiged.  Ex  p.  Jackson,  15  Ves.  116.  So 
where  a  bankrupt  was  attending  a  meeting  of  the  commissioners 
to  declare  a  dividend^  several  years  after  his  final  examination, 
being  directed  verbally  by  the  commissioners  to  do  so,  he  was 
holden  to  be  privileged  eundo,  morando  et  redewndo,  Arding  v. 
Flower,  3  Esp.  117,  8  T.  R.  534. 

Allowance  to  the  bankrupt  untU  his  examination.']  By  dtat.  6  Geo« 


184  Ths  Bankrupt*8  Examination* 

4.  c.  16.  $  114,  it  shall  be  lawful  for  the  commissioners,  before 
the  choice  of  assignees, — and  after  such  choice,  for  the  assignees, 
with  the  approbation  of  the  commissioners,  testified  in  writing 
under  their  hands, — from  time  to  time  to  make  such  allowance  to 
the  bankrupt  out  of  his  estate,  until  he  shall  have  passed  his 
last  examination,  as  shall  be  necessary  for  the  support  of  himself 
and  his  family. 


Section  XI. 
The  Bankrupt's  Examination* 

The  Summons,  S^cJ]  By  stat*  6  Geo.  4.  c.  15.  §  36,  it  shall  be 
lawful  for  the  commissioners,  by  writing  under  their  hands,  to 
summon  any  bankrupt  before  them,  whether  such  bankrupt  shall 
have  obtained  his  certificate  or  not  i  and  in  case  he  shall  not 
come  at  the  time  by  them  appointed  (having  no  lawful  impedi- 
ment made  known  to  them  at  such  time,  and  allowed  by  them,) 
it  shall  be  lawful  for  the  said  commissioners,  by  warrant  under 
their  hands  and  seals,  to  authorize  and  direct  any  person  or  per- 
sons they  shall  think  fit,  to  apprehend  and  arrest  such  bankrupt, 
and  bring  him  before  them. 

The  usual  summons  is  issued  at  the  private  meeting  ;  see  ante 
p.  71,  and  see  the  form,  ii.p.  23,  and  it  is  either  served  upon  him 
personally,  or  left  for  him  at  his  usual  place  of  abode.  See 
6  Geo.  4.  c.  16.  §  112,  ante  p.  179.  But  by  this  section  the 
commissioners  may  summon  him  at  any  time,  even  after  his  last 
examination  ;  and  where  a  banknipt,  after  being  summoned  in 
the  usual  way,  and  before  the  42a  day,  was  removing  and  em- 
bezzling his  effects  and  conveying  away  his  lands,  the  commis- 
sionera  issued  their  summons  for  his  attendance  at  an  earlier 
period,  and,  upon  his  disobeving  it,  he  was  committed  to  New- 
gate :  the  commitment  was  holden  to  be  legal.  Ex  p.  Lingood^ 
1  Atk.  240.     Ex  p.  Hunt,  2  Jac,  ^  W,  560,  5.  P. 

The  usual  summons  must  be  considered  as  giving  the  bankrupt 
the  option  of  appearing  before  the  commissioners  on  any  one  of 
the  three  days  therein  mentioned  ;  so  that  upon  his  failing  to 
appear  on  the  two  first  days,  the  commissioners,  I  should  think, 
would  not  issue  their  warrant  as  directed  by  the  above  section  ', 
if  they  required  his  attendance  before  the  third  day,  they  would 
issue  a  fresh  summons  to  that  effect.  See  the  form  of  the  Sum^ 
nwns,  ii.  p.  86  ;  of  the  Deposition  of  the  Service  of  the  Summons, 
ii.  p,  88  ;  of  the  Memorandum  of  his  non-attendance,  ii.  p.  89  ; 
and  of  the  Warrant  to  apprehend  him,  ii.  p.  90. 
The  above  section,  of  course,  relates  only  to  bankrupts  who 
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are  not  in  (Custody  ;  but  by  stat.  6  Geo.  4.  c.  16.  $  119,  when- 
ever any  bankrupt  is  in  prison,  or  in  custody,  under  any  process, 
attachment,  execution,  commitment,  or  sentence,  the  commis- 
sioners may,  by  warrant  under  their  hands,  directed  to  the  person 
in  whose  custody  such  bankrupt  is  confined,  cause  such  bankrupt 
to  be  brought  before  them  at  any  meeting,  either  public  or  pri- 
vate, and  if  any  such  bankrupt  is  desirous  to  surrender,  he  shall 
be  so  brought  up,  and  the  expense  thereof  shall  be  paid  out  of 
his  estate  ;  and  such  person  shall  be  indemnified  by  the  warrant 
of  the  commissioners  for  bringing  up  such  bankrupt :  Provided 
that  the  assignees  may  appoint  any  persons  to  attend  such  bank- 
rupt from  time  to  time,  and  to  produce  to  him  his  books,  papers, 
and  writings,  in  order  to  prepare  an  abstract  of  his  accounts,  and 
a  statement  to  shew  die  particulars  of  his  estate  and  effects,  pre- 
vious to  his  final  examination  and  discovery  thereof ;  a  copy  of 
which  abstract  and  statement  the  said  bankrupt  shall  deliver  to 
them  ten  days  at  least  before  his  last  examination.  See  the  form 
of  the  Warranty  ii.  p.  80,  87. 

We  have  already  seen,  in  the  last  section,  that  if  the  bankrupt 
shall  not,  before  three  o'clock  on  the  forty  second  day,  surrender 
himself  to  the  commissioners,  and  sign  to  subscribe  such  sur- 
render, and  submit  to  be  examined  before  them  from  time  to 
time,  upon  oath,  he  vrill  be  guilty  of  felony.  See  6  Geo,  4.  e.  16. 
{  112,  ante,  p.  179. 

'Examination  and  Commitment,']  The  examination  of  the  bank- 
rupt Usually  takes  place  on  the  forty- second  day  ;  it  may  take 
place  before  that  period,  if  the  bankrupt  have  been  summoned 
for  that  purpose  ;  supra  ;  or  if  the  bankrupt  have  surrendered  on 
or  before  the  forty- second  day,  or  such  further  day  as  may  have 
been  appointed  for  that  purpose  by  the  order  of  the  court,  the 
commissioners  may  enlarge  the  time  for  his  examination,  if  they 
see  occasion  to  do  so,  Davis  v.  Trotter,  8  T,  R.  476,  B.  v. 
Perrot,  2  Bur,  1124.  Exp.  Hawkins,  4  Ves.  691,  and  the  bank- 
rupt must  attend  to  be  examined  at  such  enlarged  time  ;  or  if 
the  bankrupt  have  not  surrendered,  we  have  already  seen  that 
the  time  for  the  surrender,  and  of  course  for  the  bankrupt's  exa- 
mination, may  in  some  cases  be  enlarged,  upon  application  by 
petition  to  the  Lord  Chancellor.  See  ante,  p,  180,  and  see  Ex  p, 
Dayrie,  1  Glyn  ^  /.  281.  And  by  stat.  6  Geo.  4.  c.  16.  $  118. 
it  shall  be  lawful  for  the  commissioners,  at  the  time  appointed 
for  the  last  examination  of  the  bankrupt,  or  any  enlargement  or 
adjournment  thereof,  to  adjourn  such  examination  sine  die,  and 
he  shall  be  free  from  arrest  or  imprisonment  for  such  time,  not 
exceeding  three  calendar  months,  as  they  shall,  by  indorsement 
upon  such  summons  as  aforesaid,  appoint,  with  like  penalty  upon 
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any  officer  detaining  such  bankrupt  after  having  been  shewn 
such  summons.  This  is  usually  done,  where  the  answers  of  the 
bankrupt  are  so  unsatisfactory  that  the  commissioners  do  not  feel 
themselves  justified  in  passing  his  examination,  and  yet  perhaps 
not  sufficiently  so  to  justify  them  in  committing  himi  Cook,  43 1 , 
jind  see  post* 

By  Stat.  6  Geo.  4.  c.  16.  §  39.  after  giving  authority  to  the 
commissioners  to  summon  the  bankrupt,  and  to  issue  their  war- 
rant in  case  of  his  non-appearance  upon  the  summons,  as  above 
mentioned,  it  is  enacted  that  upon  the  appearance  of  such  bank- 
rupt, or  if  such  bankrupt  be  present  at  any  meeting  of  the  said 
commissioners,  it  shall  be  lawful  for  them  to  examine  such  bank- 
rupt upon  oath,  either  by  word  of  mouth,  or  on  interrogatories  in 
writing,  touching  all  matters  relating  either  to  his  trade,  dealings, 
or  estate,  or  which  may  tend  to  disclose  any  secret  grant,  con- 
veyance and  concealment  of  his  lands,  tenements,  goods,  money, 
or  debts,  and  to  reduce  his  answers  into  writing,  which  exami- 
nation so  reduced  into  writing,  the  said  bankrupt  shall  sign 
and  subscribe  And  the  bankrupt  must  answer  the  questions  put  to 
him  although  the  answers  may  subject  him  to  penalties  as  for 
smuggling  or  the  like,  Ex  p.  Meymott,  1  Atk,200.  Ex  p.  Barr, 
Cook,  437,  or  may  tend  to  establish  an  act  of  bankruptcy.  Prtai*s 
case,  1  Glyn,  ^  J.  58.  He  is  not  indeed  obliged  to  answer  a 
question  that  has  a  tendency  to  accuse  him  of  a  criminal  act ; 
yet  even  in  this  case  he  refuses  at  his  peril ;  for  if  by  such  refusal 
any  of  his  property  be  unaccounted  for,  the  commissioners  may 
commit  him  for  refusing  to  answer,  or  ansvTeiing  unsatisfactorily, 
as  shall  be  stated  presently.  Exp.  Oliver,  I  Rose,  407,  2V.8^B, 
244.  And  it  may  be  right  to  mention  here,  and  upon  several 
occasions  where  applications  have  been  made  to  the  Lord  Chan- 
cellor to  limit  or  restrain  the  commissioners  in  their  examina- 
tions, they  have  been  almost  uniformly  refused.  See  Ex  p. 
BLand,  1  Atk.  205.  Ex  p.  Chater,  Buck.  290.  Ex  p.  Parsons, 
1  Atk,  204.  Exp,  Burlton,  1  Glyn  ^  J.  30.  Ex  p.  Cridland, 
S  V.6^  B,  94.  If  he  swear  falsely,  he  may  be  indicted  for  per- 
jury.   See  6  Geo,  4.  c.  16,  §  99.  ante,  p.  17. 

And  by  the  same  section,  (6  Geo.  4  c.  16.  §  36),  if  such  bank- 
rupt shall  refuse  to  be  sworn,  or  shall  refuse  to  answer  any  ques- 
tions put  to  him  by  the  said  commissioners  touching  any  of  the 
matters  aforesaid  (^vide  supra),  or  shall  not  fully  answer  to  the 
satisfaction  of  the  said  commissioners  any  such  questions,  or 
shall  refuse  to  sign  and  subscribe  his  examination  so  reduced 
into  writing  as  aforesaid  (not  having  any  lawful  objection  al- 
lowed by  the  said  commissioner),  it  shall  be  lawful  for  the  said 
commissioners,  by  warrant  under  their  hands  and  seals,  to  com* 
mit  him  to  such  prison  as  they  shall  think  fit,  there  to  remain 
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without  bail  until  he  shall  submit  himself  to  the  said  commis- 
sioners to  be  sworn,  and  full  answers  make  to  their  satisfaction 
to  such  questions  as  shall  be  put  to  him,  and  sign  and  sub- 
scribe such  examination. 

This  section  very  fully  defines  the  four  cases,  in  which  a  bank^ 
mpt  may  be  committed  by  the  commissioners,  upon  his  exami- 
nation :  namely,  1.  If  he  refuses  to  be  sworn  ;  2.  If  he  refuse 
to  answer  any  question  put  to  him  by  the  commissioners  touch- 
ing any  ^natter  "  relating  either  to  his  trade,  dealings,  or  estate, 
or  which  may  tend  to  disclose  any  secret  grant,  conveyance  or 
concealment  of  his  lands,  tenements^  goods,  money,  or  debts  ;  3. 
If  he  do  not  fully  answer  such  questions  to  the  satisfaction  of  the 
commissioners ;  and  4.  If  he  refuse  to  sign  and  subscribe  his 
examination.  They  cannot  commit  him  for  prevarication;  R,  v. 
Nathan,  2  Str.  880  ;  or  for  misbehaviour  merely ;  Miller  v.  Seare 
^  al,  2  W,  Bl.  1141 ;  or  for  any  other  act  or  omission  not  com- 
prised in  the  statute. 

Where  a  bankrupt,  on  the  day  appointed  for  his  last  exami- 
nation, promised  to  produce  a  balance  sheet,  if  further  time 
were  given ;  several  adjournments  took  place,  during  a  period 
of  ten  months,  at  which  adjournments  he  represented  an  ac- 
count in  wmting  to  be  necessary,  in  order  to  make  the  discovery 
required  of  his  estate  and  effects,  and  he  promised  from  time  to 
time  to  produce  the  balance  sheet ;  and  that  not  being  produced 
at  the  last  adjournment,  and  no  satisfactory  reason  given  by  him 
for  not  producing  it,  excepting  merely  his  assertion  that  he  had 
not  committed  an  act  of  bankruptcy,  and  that  therefore  the 
commissioners  had  no  authority  to  examine  him,  the  commis- 
sioners committed  him  :  it  was  holden  that  they  were  justified 
in  doing  so,  his  conduct  amounting  to  a  refusal  to  answer  a 
question  put  to  him  by  the  commissioners  touching  a  matter  re- 
lating to  his  estate.  Davie  v.  Mitford  8^  al,  4  B.  S^  A,  356. 
So,  where  the  last  examination  of  a  bankrupt  was  repeatedly 
adjourned,  in  order  that  he  might  produce  a  written  account, 
which  he  referred  to  as  the  only  mode  of  explaining  his  trade 
and  dealings ;  and  the  last  adjournment  was  made  upon  his 
assurance  tiiat  he  would  produce  such  account  if  further  time 
were  given  :  it  was  holden  that,  as  the  account  was  not  pro- 
duced, nor  any  satisfactory  reason  assigned  for  not  having  pro- 
duced it,  on  the  day  to  which  the  adjournment  was  made,  the 
commissioners  were  justified  in  committing  him.  Stanley  God- 
dard's  case,  1  Glyn  ^  J.  46. 

As  to  the  not  fully  answering  questions  to  the  satisfaction  of 
the  commissioners :  There  are  no  technical  rules  by  which 
cases  of  this  kind  are  determined ;  the  question  in  each  particu- 
lar case  is,  whether  the  answers  given  by  the  bankrupt  be  or  be 
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not  sufficient  to  satisfy  the  mind  of  any  reasonable  person. 
Per  Lffrd  Kenyon  in  Exp.  Nmlan,  6  T,  R.  118.      Per  Lord 
Eldon  in  GoddanTt  case,  supra.     If  a  bankrupt  swear  to  an  ac- 
count of  the  disposal  of  his  property,  which  appears  incredible, 
it  is  unsatisfactory  within  the  meaning  of  the  statute,  and  the 
commissioners  may  commit  him.     Ex  p,  Nowlan,  6  T.  R,  118. 
Per  Lord  Eldon  in  Ex  p.  Oliver^  2  F.  ^  B.  244,   1  Rose,  407. 
andsee  Langhome*scase,2  W.  BL  919.      Where  a  bankrupt, 
upon  his  examination,  being  asked  to  account  for  a  deficiency 
in  his  estate  of  £13,513,  said  that  he  had  lost  upwards  of 
£2,000  on  goods  sold,  and  upwards  of  £1,000  by  mournings, 
and  that  for  the  last  nine  or  ten  years,  he  was  sorry  to  say,  he 
had  been  extremely  extravagant,    and   spent  large  sums   of 
money:  this  was  holden  to  be  unsatisfactory,  and  that  the 
commissioners  had  rightly  committed  him.     R.  v.  Perrot,  2 
Bur.  1122.    Afterwai^s  he  gave  as  a  further  answer,  that  he 
had  given  to  a  woman  whom  he  had  kept,  and  whose  name  he 
mentioned,  but  who  was  since  dead,  the  sum  of  £5,000  in  one 
year  ;  that  he  drew  this  money,  not  from  his  banker,  but  from 
one  Thompson  who  sold  goods  for  him,  and  who  also  was  since 
dead :  it  was  holden  that  this  answer  also  was  incomplete  and 
unsatisfactory,  and  he  was  again  remanded.    Id.  2  Bur.  1215. 
So,  where  a  bankrupt,  in  accounting  for  a  deficiency  in  his  es- 
tate, said  that  he  had  paid  £400  in  order  to  prevent  a  discovery 
of  a  connexion  he  had  had  with  another  man's  wife  ;  that  he 
paid  it  to  a  man  who  had  threatened  to  disclose  the  affair,  but 
that  he  did  not  know  the  man's  name,  or  where  he  lived  •  that 
he  received  notes  from  him  threatening  such  disclosure  unless 
he  gave  him  money,  but  he  had  destroyed  the  notes ;  that  he 
had  roceived  the  notes  by  the  hands  of  a  boy,  but  that  he  did 
not  know  the  boy  :  these  answers  were  not  deemed  satisfactory 
enough  by  the  Lord  Chancellor,  as  to  induce  him  to  discharge 
the  bankrupt,  whom  the  commissioners  had  committed  ;  but  he 
recommended  them  to  have  the  bankrupt  again  called  before 
them,  for  the  purpose  of  asking  him  further  questions  which  he 
suggested.     Ex  p.  Oliver,  2  F.  ^  B,  244,  1  Rose,  407.     But 
where  a  bankrupt,  to  a  question  whether  he  had  not  executed 
two  conveyances  of  his  estate  and  effects,  or  a  part  thereof,  to 
his  son,  within  six  months  previous  to  the  commission,  answer- 
ed, "  Not  to  my  knowledge,"  and  no  further  qnestion  was 
asked  :  this  was  holden  to  be  satisfactory.     Norris's  case,  2  Jac. 
^  W,  437.    So,  where  a  bankrupt,  being  asked  if  he  had  bought 
certain  silks  by  a  broker,  answered  that  he  could  not  positively 
recollect  whether  he  had  or  not ;  and  being  pressed  again  with 
the  question,  answered  that  he  should  rather  believe  he  had : 
these  answers  were  holden  to  be  satisfactory.    Miller's  case. 
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3  WiU,  427,  2  W.  BL  881.  So,  where  the  bankrupt  was  di- 
rected by  the  commissioners  to  communicate  to  his  assignee 
where  certain  debtors  to  his  estate  were  to  be  found,  he  was 
afterwards  asked,  upon  his  examination,  if  he  had  g^iven  bis 
assignee  any  such  information,  and  if  not,  why  not ;  to  which 
he  answered  "  I  have  not,  and  can  give  no  reason  why  ;"  and 
he  was  thereupon  committed  :  it  was  holden  that  he  should  not 
have  been  committed ;  for  the  commissioners  can  only  commit 
for  not  giving  a  satisfactory  answer  to  a  question  put  by  them- 
selves, and  not  to  questions,  however  relevant  and  material, 
put  by  any  other  person  delegated  by  them.  Ex  p,  Cauidy^  2 
Ro$e,  217. 

iVarranUl  If  the  bankrupt  refuse  to  be  sworn,  or  refuse  to 
answer,  or  answer  unsatisfactorily,  or  refuse  to  sign  his  deposi- 
tion, as  above  stated,  the  commissioners  may  commit  him  to 
such  prison  as  they  ^all  think  fit,  in  London  usually  to  New- 
gate, in  the  country  to  the  county  or  borough  gaol. 

The  commitment  must  be  under  the  hands  and  seals  of  the 
major  part  of  the  commissioners,  and  is  directed  to  the  messen- 
ger, and  also  to  the  keeper  of  the  gaol  and  "  his  deputy  there." 
It  states  the  issuing  of  the  commission,  the  taking  of  the  oath 
by  the  commissioners,  the  adjudication,  the  notice  in  the  Ga- 
zette, the  surrender  of  the  bankrupt  and  the  several  adjourn- 
ments of  his  examination,  and  then  his  last  attendance  for  the 
purpose  of  passing  his  examination  ;  it  then  states  either  that 
he  refused  to  be  sworn, — or  that  he  was  sworn,  and  states  the 
questions  put  to  him,  and  alleges  either  that  he  refused  to  give 
any  answer,  or  *'  any  other  than  the  following  answer,  that  is 
to  say,"  and  then  setting  out  the  answer,  and  alleging  it  not  to 
be  satisfactory  to  the  commissioners  j  and  it  then  concludes  with 
ordering  the  messenger  to  take  him  into  custody,  aud  convey 
him  to  the  prison,  and  ordering  the  gaoler  to  receive  him,  and 
to  keep  and  detain  him  safely   '*  without' bail,  until  he  shall 
submit  himself  to  us  the  said  commissioners  or  to  the  major 
part  of  the  commissioners  by  the  said  commission  named  and 
authorised,  [to  be  sworn,]  and  full  answers  make  to  our  or  their 
satisfaction  to  the  questions  so  put  to  him  by  us  as  aforesaid, 
[and  sign  and  subscribe  such  his  examination]."    See  the  ttat. 
$  36,  ante^  p,  186.      Where  it  was,  **  till  he  conform  to  our 
authority,"  it  was  holden  bad.     Bracey*s  ease,  1  Stdk,  348,  1  L. 
Raiftn.  99.     Where  the  warrant  concluded,  "  or  otherwise  be 
discharged  by  due  course  of  law,"  it  was  holden  bad.     HoUings^ 
head  case,  1  Salk,  351,  2  L.  Rai/m.  851.      Even  a  commitment, 
till  he  should  **  full  answer  make  to  all  such  questions  as  shall 
be'ptit  to  him  as  aforesaid,"   was  holden  bad,  MUUr's  case,  2 
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W,  BL  882,  per  Blaekstcne,  J.  and  see  Id,  1141,  1144,  although 
these  were  the  general  words  in  the  statute  ;  for  these  words 
in  the  conclusion  of  the  warrant,  must  be  narrowed  so  as  to 
have  direct  reference  to  the  offence  imputed  to  the  bankrupt  in 
the  preceding  part.  But  when  the  commitment  was  for  refusing 
to  be  sworn,  there  the  words  "  until  such  time  as  he  shall  sub- 
mit himself  to  us,  or  to  the  major  part  of  the  said  commissioners 
by  the  said  commission  named  and  authorised,  and  take  the 
oath  prescribed  by  law  for  that  purpose,  and  full  answer  make, 
to  our  or  their  satisfaction,  to  the  questions  which  may  be  put 
to  him  by  virtue  of  the  said  commission,"  were  holden  suf- 
ficient.    Nobes  V.  Mountain  &;  al,  3  B.  8^  B.  233,  7  Moor,  39. 

By  stat.  6  Geo.  4.  c.  16.  $  39,  if  any  person  be  committed 
by  the  commissioners  for  refusing  to  answer  or  for  not  fully  an- 
swering any  question  put  to  him  by  the  said  commissioners, 
they  shall  issue  a  warrant  of  commitment  specifying  every  such 
question.  And  not  only  the  question  to  which  an  unsatisfactory 
answer  is  given,  must  be  set  out,  but  if  the  answer  appears  un- 
satisfactory only  by  reference  to  some  other  part  of  the  exami- 
nation, that  part  should  also  be  stated ;  Walker* s  case,  1  Glyn 
^  J.  371 ;  it  is  not  sufficient  for  the  commissioners  to  set  out 
the  answer  complained  of,  and  the  question  to  which  it  was 
given,  and  declare  that  as  unsatisfactory  to  them,  but  they  must 
also  furnish  sufficient  matter,  on  the  face  of  their  warrant,  to 
enable  the  judge  to  exercise  his  judgment  upon  it,  in  case  the 
bankrupt  should  be  brought  up  by  habeas  corpus.  Indeed  in 
strictness,  perhaps,  the  whole  examination  should  be  set  out ; 
at  least,  if  it  appears  upon  the  face  of  the  warrant  that  other 
questions  were  put,  which  are  not  set  out,  as  if  it  state  that  the 
following  questions  "  amongst  others''  were  put,  or  the  like, 
the  warrant  will  be  bad.  Tomlin's  case,  1  Glyn  ^  J.  373.  see 
also  Crowley* s  case,  2  Swanst,  1.  Bromley's  case,  2  Jac,  Sj  fF. 
453. 

But  the  above  section  extends  only  to  the  two  cases  of  com- 
mitment mentioned  in  it,  namely,  for  refusing  to  answer,  and  for 
not  answering  fully.  Therefore  it  is  no  objection  to  a  warrant 
of  commitment  for  refusing  to  be  sworn,  ^at  it  does  not  state 
the  reason  given  by  the  bankrupt  for  his  refusal,  Nobes  v.  Motin- 
tain  ^  al,  3  B.S^B,  233,  7  Moore,  39,  or  that  it  does  not  set  out 
auy  specific  questions.     Ex  p.  Page,  I  B,  S^  A,  568. 

It  is  no  objection,  however,  to  a  warrant,  that  it  viras  made  in 
the  absence  of  the  bankrupt,  and  dated  on  the  day  of  the  exa- 
mination, although  not  made  for  some  days  afterwards.  Salt's 
case,  13,  Ves,  361. 

By  Stat.  6  Geo.  4.  c.  16.  §  38,  if  any  gaoler  to  whose  custody 
any  bankrupt  or  other  person  shall  be  committed  as  aforesaid. 
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shall  suffer  such  bankrupt  or  other  person  to  escape,  eveiy  such 
gaoler  shall  forfeit  five  hundred  pounds. 

Re-examination  and  recommitment.']  If  the  bankrupt  wish  to 
purge  his  ofience,  and  submit  himself  to  the  commissioners,  he 
should  send  them  notice  to  that  effect,  per  Buller,  J,  1  T.  R, 
654,  and  they  will  thereupon  appoint  a  meeting,  and  grant  their 
warrant  to  have  him  again  brought  before  them  ;  and  if,  in  such 
a  case,  there  be  no  efifects  to  defray  the  expenses  of  the  meet- 
ing, still  the  commissioners  ought  to  meet,  and  receive  their  fees 
out  of  future  effects,  if  there  should  be  any.  Ex  p,  Cohens 
18  Ves.  294,  and  see  Ex  p.  Graham,  2  Bro,  48. 

When  the  bankrupt  is  thus  again  brought  up,  he  is  examined 
as  before  ;  and  if  he  still  refuse  to  be  sworn,  or  refuse  to  an- 
swer, or  answer  unsatisfactorily,  or  refuse  to  sign  his  examina- 
tion, the  commissioners  may  recommit  him.  And  in  this  case 
there  must  be  a  new  warrant ;  for  if  remanded  upon  the  origi- 
nal warrant,  he  would  be  entitled  to  be  discharged.  Ex  p. 
Coombs,  Cook,  454,  2  Rose,  396.  Ex  p.  Brown,  Cook,  454, 
2  Rose,  400. 

Habeas  corpus.']  If  the  bankrupt  have  been  properly  com- 
mitted, he  can  obtam  his  discharge  only  by  submitting  to  the 
commissioners,  as  above  mentioned  \  he  will  not  be  discharged, 
upon  his  application  to  the  Lord  Chancellor  or  one  of  the 
judges,  merely  on  the  ground  that  a  further  examination  can 
be  of  no  use  to  the  creditors.  Ex  p.  Nowlan,  11  Ves,  511,  or 
the  like. 

If  on  the  other  hand,  the  bankrupt  have  been  improperly 
committed,  his  only  remedy  is  by  habecu  corpus ;  Ex  p,  Tom- 
kinson,  10  Ves,  106 ;  and  this  may  be  obtained  upon  motion 
in  the  Court  of  Chancery,  or  in  any  of  the  common  law  courts 
at  Westminster,  in  term  time,  or  by  application  to  the  Chan> 
cellor  or  any  of  the  judges  in  vacation.  See  Crowley*s  case,  2 
Swanst.  1.  See  the  form.  Arch.  Forms,  249.  Notice  of  the 
application,  however,  must  be  given  to  the  assignees,  in  order 
that  they  may  oppose  his  discharge  if  they  think  fit;  and  notice 
on  the  Saturday  afternoon  for  the  Monday  following,  will  be 
deemed  insufficient,  unless  the  case  be  very  clear.  Bromley's 
case,  2  Jae.  ^  W.  453. 

When  the  bankrupt  is  brought  up,  in  pursuance  of  the  writ, 
the  cause  of  his  commitment,  that  is  to  say,  the  warrant,  is  re- 
turned upon  it,  and  the  judge  then  examines  into  its  validity. 
And  by  stat.  6  Geo.  4.  c.  16.  $  39,  if  any  person  committed  by 
the  commissioners  shall  bring  any  habeas  corpus  in  order  to  be 
discharged  from  such  commitment,  and  there  shall  appear  on 
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the  return  of  such  habeas  carpus  any  such  insufficiency  in  the 
form  of  the  warrant  whereby  such  person  was  committed,  by 
reason  whereof  he  might  be  discharged,  it  shall  be  lawful  for 
the  court  or  judge  before  whom  such  party  shall  be  brought  by 
habeas  corpus,  and  such  court  or  judge  is  hereby  required,  to 
commit  such  person  to  the  same  prison,  there  to  remain  until  he 
shall  conform,  unless  it  shall  be  shewn  to  such  court  or  judge 
by  the  party  committed,  that  he  has  fully  answered  all  lawful 
questions  put  to  him  by  the  commissioners  ;  or  if  such  person 
was  committed  for  refusing  to  be  sworn,  or  for  not  signing  his 
examination,  unless  it  shall  appear  to  such  court  or  judge  that 
he  had  a  sufficient  reason  for  the  same :  Provided  also,  that 
such  court  or  judge  shall,  if  required  thereto  by  the  party  com- 
mitted, in  case  the  whole  of  the  examination  of  the  party  so 
committed  shall  not  have  been  stated  in  the  warrant  of  com- 
mitment, inspect  and  consider  the  whole  of  the  examination  of 
such  party,  whereof  any  such  question  was  a  part ;  and  if  it 
shall  appear  from  the  whole  examination  that  the  answer  or 
answers  of  the  party  committed  is  or  are  satisfactory,  such  court 
or  judge  shall  and  may  order  the  party  so  committed  to  be  dis- 
charged. 

Action,']  Formerly  it  was  holden  that  an  action  for  false  im- 
prisonment would  lie,  at  the  suit  of  the  bankrupt  against  the 
commissioners,  for  improperly  committing  him  ;  Miller  v.  Scare 
^  al,  2  W.  Bl.  1144.  Perkin  v.  Proctor,  2  Wils.  382.  and  see 
ante,  p,  9  ;  and  many  such  actions  have  been  brought  accord- 
ingly. But  in  a  very  recent  case,  it  has  been  holden,  that  if  the 
commissioners  act  within  the  limit  of  their  authority,  though 
from  a  mistaken  judgment,  they  are  not  liable  at  all  to  an  ac- 
tion ;  Doswell  v.  Impey  ^  al,  2  D.  8^  R.  350,  IB.  ^  C.  168  ; 
and  therefore  where  a  person,  suspected  of  concealing  some  of 
a  bankrupt's  property,  was  examined  before  the  commissioners, 
and  committed  by  them  for  not  answering  satisfactorily,  it  was 
holden  that  he  could  not  maintain  an  action  against  the  com- 
missioners for  committing  him,  whether  the  answers  were  really 
satisfactory  or  not.  Id,  And  yet,  since  the  decision  of  that 
case,  it  has  been  enacted  by  stat.  6  Geo.  4.  c.  16.  §  40,  that 
in  every  action,  in  respect  of  any  such  commitment,  brought  by 
any  bankrupt  or  other  person  committed,  the  court  or  judge,  be* 
fore  which  or  whom  such  action  is  tried,  shall,  if  thereto  required 
by  the  defendant  or  defendants  in  such  action  (in  case  the  whole 
of  the  examination  of  the  party  so  committed  shall  not  have 
been  stated  in  the  warrant  of  commitment),  inspect  and  consider 
the  whole  of  such  examination ;  and  if  upon  such  inspection 
and  consideration  it  shall  appear  to  such  court  or  judge  tnat  the 
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party  was  lawfidly  committed,  the  defendant  or  defendants  in 
such  action  shall  have  the  same  benefit  therefrom,  as  if  the 
whole  of  such  examination  had  been  therein  stated.  Whether 
this  shall  be  deemed  a  legislative  recognition  of  the  right  to 
bring  such  an  action,  and  an  implied  declaration  that  the  above 
decision  of  the  Court  of  King's  Bench,  (a  decision  too  upon  de- 
murrer, and  made  after  great  and  deliberate  consideration  of  all 
preceding  authorities  upon  the  subject,)  is  erroneous,  or  not, 
may  perhaps  admit  of  consideration.  It  may  be,  perhaps,  that 
the  legislature,  at  the  time  of  the  passing  of  this  act,  were  not 
aware  of  the  above  decision. 

As  to  the  proceedings  in  actions  against  commissioners  see 
ORtef  p*  9,  e^c* 

Not  diteovering  his  ejfects,  not  delivering  them  up,  or  embezzling 
them,  felony.'}     By  stat.  6  Geo.  4.  c.  16.  §  112,  if  any  person 
against  whom  any  commission  has  been  issued,  or  shall  here- 
after be  issued,  whereupon  such  person  hath  been  or  shall  be 
declared  bankrupt,  shall  not,  before  three  of  the  clock  upon  the 
forty-second  day  after  notice  thereof  in  writing  to  be  left  at  the 
usual  place  of  abode  of  such  person,  or  personal  notice  in  case 
such  person  be  then  in  prison,  and  notice  given  in  the  London 
Gazette  of  the  issuing  of  the  commission,  and  of  the  meetings 
of  the  commissioners,  surrender  himself  to  them*  and  sign  or 
subscribe  such  surrender,  and  submit  to  be  examined  before 
them,  from  time  to  time,  upon  oath,  or,  beiog  a  quaker,  upon 
solemn  affirmation ;  or  if  any  such  bankrupt  upon  examination 
shall  not  discover  aU  his  real  or  personal  estate,  and  how  and  to 
whom,  upon  what  consideration,  and  when  he  disposed  of,  as- 
signed, or  transferred  any  of  such  estate,  and  all  books,  papers, 
and  writings  relating  thereunto  (except  such  part  as  shall  have 
been  really  and  bond,  fide  before  sold  or  disposed  in  the  way  of 
his  trade,  or  laid  out  in  the  ordinary  expense  of  his  family)  ;  or 
if  any  bankrupt  shall  not  upon  such  examination  deliver  up  to 
the  commissioners  all  such  part  of  such  estate,  and  all  books, 
papers,  and  writings  relating  thereunto,  as  be  in  his  possession, 
custody,  or  power  (except  the  necessary  wearing  apparel  of  him- 
self, his  wife  and  children)  ;  or  if  any  such  bankrupt  shall  re- 
move, conceal,  or  embezzle  any  part  of  such  estate,  to  the  value 
of  ten  pounds  or  upwards,  or  any  books  pf  account,  papers,  or 
writings  relating  thereto,  with  intent  to  defraud  his  creditors, 
eveiy  such  bankrupt  shall  be  deemed  guilty  of  felony,  and  be 
liable  to  be  transported  for  life,  or  for  such  term,  not  less  than 
seven  yeiars,  as  the  court  before  which  he  shall  be  convicted 
shall  adjudge,  or  shall  be  liable  to  be  imprisoned  only,  or  ifti- 
^soned  and  kept  to  hard  labour,  in  any  common  gaol,  peniten- 
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tiary  house,  or  house  of  correction,  for  any  term  not  exceeding 
seven  years.  See  R.  v.  Page,  1  B.  ^  J5.  308,  7  Priw,  616.  R. 
V.  Bvllock,  1  Taunt.  71,2  Leach,  996.  JR.  v.  Frith,  1  Leaeh, 
10.     R.  V.  Coie,  1  L.  JRayin.  443,  1  Hflwcfe.  e.  49,  $  4. 

And  as  to  the  delivery  of  books  of  account  and  papers,  &c. 
by  a  bankrupt  to  his  assignees,  it  is  further  enacted  by  stat.  6 
Geo.  4.  c.  17.  §  1 16,  that  the  bankrupt,  after  the  choice  of  as- 
signees, shall  (if  thereto  required)  forthwith  deliver  up  to  them, 
upon  oath,  before  a  master,  ordinary  or  extraordinary,  in  Chan- 
ceiy,  or  justice  of  the  peace,  all  books  of  account,  papers,  and 
writings  relating  to  his  estate,  in  his  custody  or  power,  and  dis- 
cover such  as  are  in  the  custody  or  power  of  any  other  person  ; 
and  if  he  refuse,  the  commissioners  may  commit  him  to  such 
prison  as  they  shall  think  fit,  there  to  remain  until  he  shall  con- 
form to  the  satisfaction  of  the  commissioners  or  the  Lord  Chan- 
cellor. Ex  p,  Bradley,  1  Rose,  202.  See  the  remainder  of  this 
seation,  post,  sect,  19. 


Section  XII. 

Examiuation  of  other  Persons,  relative  to  the  Bankrupt's 

Estate, 

Summons,  ^c]  By  stat.  6  Geo.  4.  c.  16.  §  33,  it  is  enacted, 
that  after  adjudication  it  shall  be  lawful  for  the  commissioners, 
by  writing  under  their  hands,  to  summon  before  them  any  per  • 
son  known  or  suspected  to  have  any  of  the  estate  of  the  bank^ 
nipt  in  his  possession,  (see  Ex  p.  Anderson,  Buck,  397,)  or  who 
is  supposed  to  be  indebted  to  the  bankrupt,  or  any  person  whom 
the  commissioners  believe  capable  of  giving  information  con- 
cerning the  person,  trade,  dealings,  or  estate  of  such  bankrupt, 
or  concerning  any  act  or  acts  of  bankniptcy  committed  by  him, 
or  any  information  material  to  the  full  disclosure  of  the  dealings 
of  the  bankrupt ;  and  it  shall  be  lawful  for  the  said  commission- 
ers to  require  such  person  to  produce  any  books,  papers,  deeds, 
writings,  or  other  documents  in  his  custody  or  power,  which 
may  appear  to  the  commissioners  necessary  to  the  verification  of 
the  deposition  of  such  person,  or  to  the  full  disclosure  of  any  of 
the  matters  which  the  commissioners  are  authorized  to  inquire 
into  :  And  if  such  person  so  summoned  as  aforesaid  shall  iMt 
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come  before  the  commissionere  at  the  time  appointed,  having  ne 
lawful  impediment  (made  known  to  the  said  commiseioners  at 
the  time  of  their  meeting,  and  allowed  by  them),  it  shall  be 
lawful  for  the  said  commissioners,  by  warrant  under  their  hands 
and  seals,  to  authorize  and  direct  the  person  or  persons  therein 
named  for  that  purpose,  to  apprehend  and  arrest  such  person, 
and  bring  him  before  them  to  be  examined  as  aforesaid.  See  the 
farm  of  the  summons,  ii.  p.  91 ;  of  the  deposition  of  ilie  service 
thereof,  ii.  p.  95  ;  of  the  memorandum  of  his  non-attendance,  ii. 
p*  89 ;  and  of  the  toarrant,  ii.  p,  95. 

The  practice  is,  if  the  witness  do  not  attend,  a  deposition  as 
to  the  service  of  the  summons  is  made  by  the  person  who  served 
it,  a  memorandum  of  the  non-attendance  of  the  witnesais  en« 
tered  on  the  proceedings,  and  then  the  commissioners  issue  their 
warrant.  In  determining  whether  they  will  issue  their  warrant, 
the  commissioners  must  be  acting  together ;  but  it  is  not  neces- 
sary that  all  of  them  should  be  prenent  when  each  of  them  signs 
It.    Batttfe  V.  Gresley,  8  East,  319. 

The  above  section  has  reference  only  to  cases  where  the 
witnesses  are  at  large';  but  by  stat.  43  Geo.  3<  c.  HO,  a  judge 
may  award  a  writ  of  habeas  corpus,  to  bring  a  prisoner  detained 
in  any  gaol  in  England,  under  civil  or  criminal  process,  before 
commissioners  of  bankrupt.  See  as  to  the  mode  of  suing  out  the 
vnit,  1  Arch:  Pr,  ;  and  see  the  form  of  the  affidavit,  ii.  p.  91 ; 
of  the  precipe  for  the  writ,  ii.  p.  92  ;  and  of  the  twif,  ii.  p,  92, 

The  bankrupt's  wife  may  be  thus  summoned,  see  6  Geo.  4.  c. 
16.  §  37,  infra,  or  brought  up  by  habeas  if  in  custody.  A  wit- 
ness, also,  who  is  summoned,  cannot  refuse  to  attend  on  the 
ground  that  he  is  incompetent  to  give  evidence,  as  being  a  cre- 
ditor, or  the  like.  ReGooldie,  2  Rose,  331,  1  C.  19  Ves,  481.  See 
«nte,p.  67. 

Witneu*8  privilege  from  arrest.]  The  witness  is  privileged 
inim  arrest  in  all  civil  suits,  whilst  he  is  going  to,  attending,  or 
returning  from,  the  meeimg,Ex  p.  Stow,  2  W,  BL  1142,  cit.  Ex 
£»  p.  Kemey,  1  Atk.  54,  whether  actually  summoned  by  the 
commissioners  or  not,  £jr  p.  Byne,  1  F.  ^  fi.  316,  in  the  same 
manner  as  if  attending  a  trial  at  law.  See  1  Arch,  Pr.  B,  R, 
76—78. 

£camifurtt0it  and  Commitment.']  By  stat.  6.  Geo.  4.  c.  16.  $ 
34,  upon  the  appearance  of  any  person  so  summoned  or  brought 
before  the  commissioners  as  aforesaid,  or  if  any  person  be  pre- 
MBt  at  any  meeting  of  the  commissioners,  it  shall  be  lawful  for 
them  to  examine  every  such  person  upon  oath,  either  by  word  of 
moath  or  by  interrogatories  in  writing,  oonceming  the  peraoa, 
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trade,  dealings,  or  estate  of  such  bankrupt,  or  concerning*  any 
act  or  acts  of  bankruptcy  by  such  bankrupt  committed,  and  to 
reduce  into  writing  the  answers  of  every  such  person,  and  such 
answers  so  reduced  into  writing  the  party  examined  is  hereby 
required  to  sign  and  subscribe ;  and  if  any  such  person  shall 
refuse  to  be  sworn,  or  shall  refuse  to  answer  any  lawful  questions 
put  to  him  by  the  said  commissioners  touching  any  of  the  mat- 
ters aforesaid,  or  shall  not  fully  answer  to  the  satisfaction  of  the 
said  commissioners  any  such  lawful  questions,  or  shall  refuse  to 
sign  and  subscribe  his  examination  so  reduced  into  writing  as 
aforesaid  (not  having  any  lawful  objection  allowed  by  the  said 
commissioners),  or  shall  not  produce  any  books,  papers,  deeds, 
and  writings,  or  other  documents  in  his  custody  or  power  relating 
to  any  of  the  matters  aforesaid,  which  such  person  was  required 
by  the  commissioners  to  produce,  and  to  the  production  of 
which  he  shall  not  state  any  objection  allowed  by  the  said  com* 
missioners,  it  shall  be  lawful  for  them,  by  warrant  under  their 
hands  and  seals,  to  commit  him  to  such  prison  as  they  shall 
think  fit,  there  to  remain  without  bail  until  he  shall  submit  him- 
self to  them  to  be  sworn,  and  full  answers  make  to  the  [ir]  satis- 
faction to  all  such  lawful  questions  as  shall  be  put  to  him, 
and  sign  and  subscribe  such  examination,  and  produce  such 
books,  papers,  deeds,  writings,  and  other  documents  as  afore- 
said in  his  power,  to  the  production  of  which  no  objection  as 
aforesaid  has  been  allowed. 

And  by  sect.  37,  it  shall  be  lawful  for  the  commissioners,  in 
manner  aforesaid  to  summon  before  thepi  the  wife  of  any  bank* 
nipt,  and  in  manner  aforesaid  to  examine  her  for  the  finding  out 
and  discovery  of  the  estate,  goods,  and  chattels  of  such  banl^pt, 
concealed,  kept,  or  disposed  of  by  such  wife,  in  her  own  person 
or  by  her  act,  or  by  any  other  person,  and  she  shall  incur  such 
danger  or  penalty  for  not  coming  before  the  commissioners,  or 
for  refusing  to  be  sworn  and  examined,  or  refusing  to  sign  or 
subscribe  her  examination,  or  for  not  fully  answering  to  the 
i^iifaction  of  the  commissioners,  as  is  hereby  provided  against 
other  persons.  She  cannot,  however,  be  examined  as  to  the 
bankruptcy  of  her  husband.  Ex  p.  Jamei,  1  P.  Wmt,  611. 

The  commissioners  ought  not  to  examine  any  person  who 
would  not  be  a  competent  witness,  with  reference  to  the  subject 
matter  of  the  examination,  according  to  the  rules  of  evidence 
established  in  the  courts  of  common  law.  See  ante,  p.  67.  But 
the  witness  himself  shall  not  be  allowed  to  object  to  being  exa- 
mined, on  this  ground.  Exp,  Chamberlaine,  19  Ves.  481.  The 
bankrupt's  partner  has  been  obliged  to  give  evidence,  and  to 
produce  the  partnership  books  and  papers.  Ex  p,  Levett,  I 
Giyn  S^J,  185.    A  solicitor  has  been  oblige^  to  produce  a  deed 
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of  the  bankrupt's  in  his  custody,  in  order  to  prove  an  act  of 
iMtnkruptcy,  he  not  being  the  solicitor  to  the  bankrupt.  Ex  p. 
Law,  Buck,  1 10.  But  a  petitioning  creditor  to  a  separate  coni- 
mission,  shall  not  be  compelled  to  give  evidence  in  support  of  a 
subsequent  joint  commission  against  the  same  bankrupt  and  his 
co-partner.     Ex  p.  Stones  Sj  al.  I  Glyn  S^  J.7» 

The  commissioners  are  authorized  by  the  above  section,  to 
examine  a  witness  concerning  the  **  person,  trade,  dealings,  or 
estate  of  the  bankrupt,  or  concerning  any  act  or  acts  of  bank- 
ruptcy by  such  bankrupt  committed ;"  and  incidentally  to  this 
power,  they  may  examine  him  ako  respecting  other  individuals, 
through  whom  they  may  be  likely  to  obtain  information  on  those 
points.  And  therefore,  where  a  witness  was  asked  questions  as 
to  when  and  where  he  had  last  seen  the  bankrupt's  wife,  it  was 
holden  that  such  questions  were  legal  and  material,  and  that 
the  commissioners  were  justified  in  committing  him  for  giving  un- 
satisfactory answers  to  them.  Ex  p.  Vogel,  2  B,  ^  A,  219. 
Bat  the  commissioners  shall  not  ask  questions,  the  answers  to 
which  may  subject  the  witness  to  fine  or  other  punishment,  as 
for  a  criminal  act.  See  Smith  v.  Beadnell,  1  Camp.  30.  Ex  p. 
Symes,  11  Ves.  521.  The  Lord  Chancellor,  however,  will  not 
restrain  the  commissioners,  or  otherwise  interfere  with  their  dis- 
cretionary power,  as  to  the  mode  or  object  of  their  examination. 
See  Exp.  Farr,  9  Ves.  513.  Ex  p.  Jones,  1  E««,  39,  19  Ves. 
379.  Ex  p.  Parsons,  1  Atk.  294.  Where  one  Bland,  a  banker, 
being  summoned  before  the  commissioners,  instead  of  attending 
them,  petitioned  the  Lord  Chancellorthat  he  might  be  examined 
upon  interrogatories,  and  have  a  copy  of  them  previously  given 
to  him,  and  that  the  commissioners  might  be  restrained  from 
asking  him  questions  on  particular  subjects  specified;  Lord 
Hardwicke  dismissed  the  petition,  saying,  that  he  would  not 
limit  or  restrain  commissioners  in  their  examinations.  Ex  p. 
Bland,  1  Atk.  205.  Even  where  the  petition  stated  that  the 
object  of  summoning  the  petitioner  before  the  commissioners  as 
a  witness,  was,  to  obtain  evidence  to  support  an  action  brought 
by  the  assignees  against  himself,  and  prayed  that  the  commis- 
sioners might  be  restrained  from  asking  any  questions  relative  to 
the  subject  of  the  action :  the  petition  was  dismissed  with  costs. 
Ex  p.  Burlton,  1  Glyn  4f  J»  30.  See  the  form  of  a  deposition  be- 
fore  commisfioners,  ii.  p.  93  ;  the  like  by  a  quaker,  ii.  p.  93.  If 
the  witness  swear  falsely,  he  is  punishable  as  for  perjury.  6 
Geo.  4.  c.  16.  $  99,  ante,  p.  18. 

The  witness  may,  if  he  wish,  have  the  assistance  of  counsel, 
to  advise  him  in  matters  of  law ;  he  cannot  indeed  claim  it  as 
a  right,  it  being  discretionary  with  the  commissioners  whether 
they  will  allow  him  to  be  attended  by  counsel  or  not ;  Exp,  Par^ 
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ions,  1  Atk,  204  ;  but  it  is  seldom  refused.  He  cannot  even 
claim  to  have  a  copy  of  his  deposition,  as  a  matter  of  right ;  it 
being  entirely  in  the  discretion  of  the  Lord  Chancellor  to  grant 
or  withhold  them,  Bracy's  case,  I  L,  Raytn,  153,  even  although 
applied  for  merely  with  a  view  of  enabling  the  witness  to  defend 
an  action  brought  against  him  by  the  assignees.  Ex  p,  Chater, 
Buck,  290.  Where  they  were  applied  for  on  the  ground  that  a 
bill  for  a  discovery  had  been  filed  against  the  witness  relating 
to  the  subject  of  the  examination,  and  he  wished  to  make  his 
answer  consistent  with  what  he  swore  before  the  commissioners, 
the  application  was  refused.     Boden  v.  DeUow,  1  Atk*  289. 

Warrant.^  If  the  commissioners  commit  the  witness,  the 
warrant  must  be  made  out  under  their  hands  and  seals,  and  di- 
rected to  the  messenger  and  to  the  keeper  of  the  prison  to  which 
he  is  to  be  committed ;  and  if  the  commitment  be  for  not  am- 
swering,  or  for  not  fully  answering  to  the  satisfaction  of  the 
commissioners,  the  questions  must  be  set  out  in  the  warrant,  as 
directed  ante,  p.  189,  the  stat.  6  Geo.  4.  c.  16.  §  39,  being 
equally  applicable  to  the  commitment  of  a  witness  and  of  the 
bankrupt.  See  Ex  p.  Vogel,  2  B.  &c  A.  219,  and  ante,  p.  186> 
ice.     See  the  form  of  the  warrant,  ii.  p.  94. 

Habeas,  S^c.  If  a  witness  be  wrongfully  committed,  he  may 
have  his  remedy  by  writ  of  Habeas  Corpus,  in  the  same  manner 
as  the  bankrupt.  See  ante,  p.  191.  Or  if  he  wish  to  submit, 
and  answer,  he  may  be  examined  and  discharged  by  the  com- 
missioners,  or  recommitted  by  them  if  he  still  fail  to  do  what  is 
required  of  him  by  the  statute,  in  the  manner  mentioned  ante, 
p,  191,  with  reference  to  the  bankrupt. 

Witnesses*  Expenses,'}  By  stat.  6  Geo.  4.  c.  16.  §  35,  where 
any  person  known  or  suspected  to  have  any  of  the  estate  of  the 
bankrupt  in  his  possession,  or  who  is  supposed  to  be  indebted  to 
the  bankrupt,  shall  be  summoned  to  attend  before  the  said  com- 
missioners, every  such  person  shall  have  such  costs  and  chains 
as  the  said  commissioners  in  their  discretion  shall  think  fit  (^see 
Ex  p,  Roscoe,  1  Merivale,  188)  ;  and  every  witness  summoned 
to  attend  before  the  commissioners,  shall  have  his  neeessaiy 
expenses  tendered  to  him,  as  is  now  by  law  required  upon  ser- 
vice of  a  subpoBna  to  a  witness  in  an  action  at  law.  See  1  Arch, 
Pr,  B,  R,  p* 

As  this  section  differs  from  the  sections  of  the  repealed  acts 
upon  the  same  subject,  (1  Ja.  1.  c.  15.  §  11,  and  3.  G.  4.  c. 
81.  $  2.)  it  is  unnecessary  to  notice  the  cases  decided  upon 
them. 
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Section  XIII. 


The  Certificate. 

The  certificate  is  an  instrument,  whereby  the  commissioners 
certify  to  the  Lord  Chancellor  their  adjudication,  the  advertise- 
ment in  the  Gazette,  the  seveial  meetings  in  pursuance  of  it, 
the  bankrupt's  surrender  and  conformity,  and  his  having  passed 
bis  last  examination  and  made  a  true  discovery  of  his  estate  and 
efiects ;  and  that  the  certificate  has  been  duly  signed  by  the 
creditors,  both  in  respect  of  number  and  value.  It  is  signed 
and  sealed  by  the  commbsioners ;  and  the  creditors  sign  a  con- 
sent, at  the  foot  of  it ,  to  the  commissioners'  signing  and  sealing 
it,  to  the  bankrupt's  having  such  allowance  and  benefit  as  aiie 
given  him  by  statute,  and  to  his  being  discharged  from  his 
debts.    See  thefofrm,  ii.  p.  9Q, 

To  he  figned  by  the  ereditars.]  By  stat.  6  Geo.  4.  c.  16.  § 
122,  such  certificate  shall  be  signed  by  four-fifths  in  number  and 
value  of  the  creditors  of  the  bankrupt,  who  shall  have  proved 
debts  under  the  commission  to  the  amount  of  twenty  pounds  or 
upwards,  or  after  six  calendar  months  from  the  last  examination 
of  the  bankrupt,  then  either  by  three-fifths  in  number  and 
value  of  such  creditors,  or  by  nine- tenths  in  number  of  such  cre- 
ditors, who  shall  thereby  testify  their  consent  to  the  said  bank- 
rupt's discharge  as  aforesaid. 

And  by  sect.  123,  in  all  cases  where  any  petition  for  the  al- 
lowance of  a  certificate  shall  have  been  presented  to  the  Lord 
Chancellor  previous  to  the  passing  of  this  act,  by  virtue  of  the 
act  passed  in  the  fifth  year  of  the  reign  of  his  present  majesty, 
(5  Geo.  4.  c.  98.)  and  hereby  repealed,  by  any  bankrupt 
whose  certificate  shall  have  been  signed  by  the  requisite  num- 
ber c»f  creditors,  with  the  exception  of  one  whose  signature  is 
thereto  necessary,  and  by  the  commissioners,  it  shall  be  lawful 
for  the  Lord  Chancellor  to  allow  any  such  certificate,  and  such 
certificate  shall  be  a  valid  discharge  as  aforesaid,  provided  such 
petition  shall  have  been  duly  served  as  in  the  said  act  re- 
quired. 

If  a  creditor,  after  proving  his  debt,  die,  his  executor  or  ad- 
Bunistiator  may  sign  the  certificate ;  Exp.  Sawnarez,  1  Mk,  85  ; 
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and  even  where  the  bankrupt  himself  became  the  periional  re- 
presentative of  his  only  creditor,  his  signing  his  own  certificate 
was  holden  good,  from  necessity,  for  otherwise  he  never  could 
have  obtained  his  certificate  ;  Cowper's  case,  Green,  260,  Cook, 
464 ;  but  if  an  executor  be  ailso  a  creditor  in  his  own  right,  he 
cannot  sign  twice,  once  for  his  testator,  and  a  second  time  for 
himself.  Ex  p,  Stracey,  1  Rose,  66.  And  a  signing  by  one 
executor,  although  there  be  two  or  more,  will  be  sufficient ;  Ej 
p,  Saumarez,  1  Ath^S,  so,  a  signing  by  one  of  two  or  more  part- 
ners is  sufficient,  Ex  p.  Mitchell,  14  Ves,  97,  even  after  a  dis- 
solution of  their  partnership.  Exp,  Hall,  I  Rose,  2,  17  Ves,  62. 
But  one  trustee,  it  seems,  cannot  sign  for  himself  and  his  c€k 
trustees.  Ex  p.  Rigby,  2  Rose,  224.  And  where  a  -single 
woman  proves  a  debt,  and  marries,  the  certificate  must  be 
signed  by  husband  and  wife ;  Cook,  464  ;  so,  if  a  creditor  be- 
come bankrupt,  the  signing  should  it  seems,  be  by  him  and  his 
assignee.  Id,  ib.  Where  a  creditor,  who  has  proved  a  debt, 
is  paid  by  a  surety,  the  surety,  upon  petition,  will  be  allowed 
to  sign  the  certificate.  Ex  p.  Gee  ^  al,  1  Glyn  b;  J,  330.  But 
a  creditor,  who  after  proof,  assigns  his  debt,  may  nevertheless 
sign  the  certificate*  Exp,  Herbert,  2  Glyn  4r  J*  66.  reversing  Ex 
p,  Taylor,  1  Glyn  ^  J.  399.  And  it  must  be  signed  by  such  of 
the  creditors  only  as  have  proved  their  debts ;  and  therefore  the 
mere  affidavit  of  debt  made  by  the  petitioning  creditor,  upon  the 
opening  of  the  commission,  will  not  entitle  hun  to  sign  the  cer- 
tificate.   Ex  p,  Davis,  2  Cox,  398. 

If  it  be  signed  by  any  person  who  had  no  legal  right  to  prove 
under  the  commission,  the  certificate  will  be  sent  back.  £x  p, 
Btickner,  Cook,  463.  and  see  Ex  p.  King,  15  Ves.  126.  Ex  p, 
Bangley,  17  ref.117. 

It  is  not  necessary,  however,  that  the  certificate  should  be 
actually  signed  by  the  creditors  themselves  ;  if  signed  by  any 
person  deputed  for  that  purpose  by  power  of  attorney,  and  that 
power  of  attorney  be  properlv  attested  and  authenticated,  it  will 
be  sufficient.  Thjs  is  allowed,  impliedly  at  least,  by  stat.  6  Geo. 
4.  c.  16.  $  124 ;  by  which  it  is  enacted,  that  the  commissioners 
shall  not  sign  any  certificate,  unless  they  shall  have  proof,  by 
affidavit  in  writing,  of  the  signature  of  the  creditors  thereto,  or 
of  any  person  thereto  authorized  by  any  creditor,  and  of  the  au- 
thority by  which  such  person  shall  have  so  signed  the  same ; 
and  if  any  creditor  reside  abroad,  the  authority  of  such  creditor 
shall  be  attested  by  a  notary  public,  British  minister  or  consul ; 
and  every  such  affidavit,  authority,  and  attestation  shall  be  laid 
before  the  Lord  Chancellor,  with  the  certificate,  previous  to  the 
allowance  thereof.  See  the  form  of  the  power  of  attorney,  ii.  p. 
99  ;  and  of  the  affidavit  of  the  execution  thereof ^  ii«  p.  100,  47  ; 
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^ttd  tf  tkt  ^i^UUarii^hapmg  mm  tkt  eniiUn  Migm  the  etrti/icaU, 
D.  p.  100. 

The  certificate,  howsver,  cannot  be  signed  by  any  of  the  cre- 
ditors, until  after  the  banknipt  has  passed  his  &ial  examination. 
£k  p.  Brown,  1  Rm,  176.  And  I17  OnL  Btdam,  »tk  AugnM, 
1809,  it  is  Mdered,  that  in  all  affidavits  exhibited  to  the  com- 
missioneTs,  in  order  to  prove  the  signature  and  sahacription  of 
the  consent  of  the  credittm  to  the  commissioner's  agning  and 
sealing  the  certificate  of  the  bankrupt,  the  day  of  the  month  and 
year  in  which  the  respective  creditora  signed  and  subscribed 
such  thdr  consent  be  distinctly  stated ;  ai^  in  order  the  better 
to  ascertain  the  precise  time  at  which  the  respective  creditors 
shall  sign  such  their  consent,  it  is  further  ordereid,  that  the  said 
creditors  do  respectively,  at  die  time  of  signing  such  their  con- 
sent, write  opposite  th^  respective  names  the  day  of  the  month 
and  year  x>n  which  they  do  sign  the  same.  See  Ex  p.  Laing,  1 
Glyn  ^  J.  348.  In  a  certificate  where  some  of  the  oediters, 
instead  of  repeating  the  day  of  the  month,  had  put  the  word 
"  ditto"  to  their  names,  and  others  had  omitted  the  year,  they 
were  held  not  to  be  material  objections,  they  having  been  men- 
tioned to  the  court.    In  the  maUer  tf  Jkcma,  2  Gi'gn  6;  J.  80. 

That  the  banknqit  may  have  every  iacili^  of  getting  his  cer- 
tificate signed  by  his  creditors,  he  shall  be  allowed  to  inspect 
the  file  of  proceedings  at  all  reasoimble  times,  to  ascertain  what 
creditors  have  prov^  their  debts  under  the  commission  ;  and  the 
court  upon  petition  will  make  an  order  to  that  effect,  if  such 
permission  Imve  been  refused  by  the  asagnees  or  the  solicitor  to 
the  commission.    Ex  p.  Morgeaa,  1  G,i^  J,  404. 

By  staL  6  Geo.  4.  c.  16.  $  125,  any  contract  or  security  made 
or  given  by  any  banknipt  or  other  person  unto  or  in  trust  for 
any  creditor,  or  for  securing  the  payment  of  any  money  due  by 
such  bankrupt  at  his  bankruptcy,  as  a  consideration  or  with  in- 
tent to  persuade  such  creditor  to  consent  to  or  to  sign  such  cer- 
tificate, shall  be  void,  and  the  money  thereby  secured  or  agreed 
to  be  paid  shall  not  be  recoverable,  and  the  party  sued  on  such 
contract  or  security  may  plead  the  general  issue,  and  give  this 
act  and  the  special  matter  in  evidence.  Or  if  he,  or  any  per- 
son for  him,  pay  money  for  the  like  purpose,  he  may  recover  it 
back,  in  an  action  for  money  had  and  received.  Smith  v.  Brom- 
ley, 2  Doug.  696.  And  a  bond  given  to  a  creditor,  to  induce 
hun  to  wi^draw  a  petition  he  had  preferred  against  the  allow- 
ance of  the  certificate,  has  been  holden  to  be  within  the  statute, 
and  void,  ^umiwr  v.  Bradi^,  1  if.  BL  647.  and  see  Jackson  v. 
Lomas,  4  T.  R.  166.  Feue  v.  Randall,  6  T.  R.  146.  Thomas 
V.  Rhodes,  3  Taunt,  478.  So,  where  a  bankrupt,  in  the  interval 
between  the  second  and  third  meetings,  gave  a  promissory  note 
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for  a  pre-existing  debt  to  a  creditor,  who  was  also  acting  as  one 
of  the  commissioners  at  the  time,  aod  afterwards  signed  the 
bankrupt's  certificate,  but  the  debt  itself  was  not  proved  under 
the  commission :  it  was  holden  that  such  security  was  invalid, 
and  that  no  action  could  be  maintained  upon  it.  Hayward  v. 
Chambert,  5  B,S^  A.  753.  Even  where  the  agreement  was,  to 
pay  a  sum  of  money  to  the  assignees,  for  the  benefit  of  all  the 
creditors,  if  they  would  sign  the  certificate,  it  was  holden'to  be 
within  the  statute,  and  void.    Jones  v.  Barkley,  2  Doug.  864. 

To  be  signed  and  sealed  by  the  CommissionersJ]  By  stat.  6  Geo. 
4.  c.  16.  §  122,  no  such  certificate  shall  be  such  discharge,  un- 
less the  commissioners  shall,  in  writing  under  their  hands  and 
seals,  certify  to  the  Lord  Chancellor  that  such  bankrupt  has 
made  a  full  discovery  of  his  estate  and  efiects,  and  in  all  things 
conformed  as  aforesaid,  (see  6  Geo,  4,e.  16.  §  121.  in/ra,)  and 
that  there  does  not  appear  any  reason  to  doubt  the  truth  or  full- 
ness of  such  discovery,  and  also  that  the  creditors  have  signed 
in  manner  hereby  directed,  and  unless  the  bankrupt  make  oath 
in  writing  that  such  certificate  and  consent  were  obtained  with- 
out fraud,  and  unless  such  certificate  shall,  after  such  oath,  be 
allowed  by  the  Lord  Chancellor,  against  which  allowance  any 
of  the  creditors  of  the  bankrupt  may  be  heard  before  the  Lord 
Chancellor. 

And  by  Ord.  Eldon,  Sth  August,  1809,  it  is  ordered,  that  the 
signature  and  sealing  of  the  certificate  by  the  commissioners, 
shall  be  attested  in  writing  upon  such  certificate  by  the  solicitor 
to  the  commission,  or  some  clerk  of  the  solicitor,  or  by  the  mes- 
senger to  the  commission,  oi.by  some  clerk  of  the  commissioners 
respectively.  This  order  vnW  not  be  dispensed  with.  Where 
one  of  the  commissioners  had  not  signed  the  certificate  in  the 
presence  of  the  solicitor,  &c.,  although  he  afterwards  acknow- 
ledged his  signature  and  seal  in  his  presence,  the  certificate  was 
not  allowed,  but  was  sent  back  to  the  commissioners  to  recer- 
tify.    Ex  p,  Jones,  1  Glyn  ^  J.  186. 

To  enable  the  commissioners  to  judge  whether  the  certificate 
has  been  signed  by  the  requisite  number  of  creditors,  and  that 
no  frauds  may  be  practised  upon  them  in  this  respect,  it  is  or- 
dered, by  Ord,  Eldon,  Qth  August,  1809,  that  a  list  shall  be 
made  and  kept  by  the  commissioners  or  one  of  them,  of  all  cre- 
ditors of  above  twenty  pounds,  who  shall  from  time  to  time 
prove  their  debts,  and  of  the  amount  of  their  respective  debts ; 
which  list,  as  the  same  shall  from  time  to  time  be  made  vp, 
shall  be  signed  by  three  of  the  commissioners.  See  the  form,  li. 
p.  101. 

And,  before  the  commissioners  sign  the  certificate,  an  affida- 
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▼k  of  tbe  ugBfttmes  of  tho  difeicnl  ciedilofs  who  hurt  sagaed 
it,  (tee  thefornif  n.p,  100.)  and  all  the  powers  of  attorney  antho- 
miiig  others  to  sigpi  it  for  them,  together  with  the  affidavits  of 
execution  of  such  powers,  mast  be  laid  before  them.  See  6  Gee» 
4.  e,  16.  $  124,  atUe^  p,  200. 

The  do^  of  the  commissioAeis  consists  merely  in  ascertainiag 
and  judging  whether  the  bankrupt  have  made  a  foil  discovery 
of  his  estate  and  effects,  whether  he  have  in  all  other  vespects 
conformed  himself  to  the  laws  in  force  concerning  bankrupts  at 
the  time  of  the  issuing  of  the  commission,  and  whether  the  re- 
quisite number  of  creditors  have  signed  the  certificate  in  the 
manner  directed  by  the  statute  ;  and  upon  these  subjects,  the> 
exercise  a  judicial  discretion,  with  which  neither  the  Lord  Chan- 
cellor, Exp.  King,  11  Vet,  417,^13  Vet.  181,  15  Vet.  126,  nor 
the  courts  of  common  law.  Ex  p.  King,  7  Eatt  92,  will  in  any 
manner  interfere.  This  discretion  is  entirely  independent  oi  the 
signing  of  the  certificate  by  the  creditors :  the  commissioiiers 
indeed  cannot  sign  it,  unless  it  be  first  signed  l^  the  creditors ; 
but  they  may  refuse  to  sign  it,  although  the  creditors  have  signed 
it.  They  should  not,  however,  be  infiuenced  in  their  judgment, 
by  any  part  of  the  bankrupt's  conduct,  previous  to  his  bank- 
ruptcy.    Ex  p,  Gardner,  I  V.  ^  B.  45.  and  see  18  Vet.  342. 

Upon  the  commissioners  signing  the  certificate,  a  memo- 
randum thereof  is  placed  among  the  proceedings.  See  the  farm, 
ii.p.  101. 

To  be  aUawed.1  By  stat.  6.  Geo  4.  c  16.  §  122,  no  such  cer*. 
tificate  shall  be  such  discbarge,  unless  the  bankrupt  make  oath 
in  writing,  that  such  certificate  and  consent  were  obtained  with 
out  fraud,  and  unless  such  certificate  shall,  after  such  oath,  be 
allowed  by  the  Lord  Chancellor,  against  which  allowance  any  of 
the  creditors  of  the  bankrupt  may  be  heard  before  the  Lord 
Chancellor.  See  the  form  cf  the  bankrupt's  affidavit,  ii.  p.  101. 
Where  a  joint  certificate  of  two  partners  was  signed  by  the  cre- 
ditors, but  one  of  the  partners  died  before  he  made  this  affidavit, 
the  court  upon  petition  allowed  the  certificate  to  be  advertised 
for  allowance  as  to  the  survivor.  Ex  p.  Cossart,  1  Glyn  ^  /. 
248.  and  tee  Ex  p,  Currie,  10  Vet.  51.  Bromley  v.  Goodere,  1 
Atk.  76. 

Notice,  by  advertisement  in  the  Gazette,  must  be  given,  that 
the  certificate  will  be  allowed  and  confirmed,  unless  cause  be 
shewn  to  the  contrary  on  or  before  a  certain  day,  which  is  al- 
ways the  21  St  day  from  the  appearance  of  the  advertisement. 
See  the  form,  ii.  p.  102. 

The  affidavit  of  the  signature  of  the  creditors  to  the  certificate, 
and  tibe  several  powers  of  attorney,  together  vnth  the  affidavits, 
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of  their  ezecntioii,  must  be  laid  before  the  Lord  Chancellor,  pre- 
vioui  to  the  allowance  thereof.  6  Geo,  4.  c.  16  $  124,  ante, 
p.  200.  The  bankmpt'i  affidavit,  above  mentioned,  is  also  left 
at  the  bankrupt  office,  with  the  certificate. 

The  Lord  Chancellor,  then,  at  the  expiration  of  the  21  days 
will  allow  the  certificate,  unless  some  creditor  in  the  mean  time 
petition  to  stay  the  allowance.  See  the  form  cf  the  aUowanee, 
ii.  p.  102. 

In  what  eaeet  tutpended,  ttayed,  recalled,  or  void,]  By  Stat,  a 
Geo.  4.  c.  16.  §  130,  no  bankrupt  shall  be  entitled  to  his  certi- 
ficato,  or  to  be  paid  any  such  allowance  (tee  6  Geo.  4.  e.  lo. 
i  128,  poet.  Sect.  19),  and  that  any  certificate,  if  obtained, 
shall  be  void,  if  such  bankrupt  shall  have  lost,  by  any  sort 
of  gaming  or  wagering,  in  one  day  twenty  pounds,  or  wiUiin 
one  year  next  preceding  his  bankruptcy  two  hundred  po«"^  » 
or  if  he  shall,  within  one  year  next  preceding  his  bank- 
rupt<nr*  have  lost  two  hundred  pounds  by  any  contract  for  tne 
purchase  or  sale  of  any  government  or  other  stocky  whwe  sucn 
contract  was  not  to  be  performed  within  one  week  after  tne 
contract,  or  where  the  stock  bonght  or  sold  was  not  ^^^^^^ 
transferred  or  delivered  in  pursuance  of  such  contract ;  or  sbai 
after  an  act  of  bankruptey  committed,  or  in  contempla^n  ot 
bankruptev,  have  destroyed,  altered,  mutilated,  or  falsified,  or 
caused  to  be  destroyed,  altered,  mutilated,  or  falsified,  any  or 
his  books,  papers,  writings,  or  securities,  or  made  or  ^'^^^A^^f 
to  the  making  of  any  false  or  fraudulent  entries  in  any  book  oi 
account  or  other  document,  with  intent  to  defraud  his  crcmtors, 
or  shall  have  concealed  property  to  the  value  of  ten  V^^^^^^l 
upwards  ;  or  if  any  person  having  proved  a  false  debt  ^"^'JJ 
commission,  such  bankrupt,  being  privy  thereto  or  •"®JT*'° 
knowing  the  same,  shall  not  have  cUsclosed  the  same  to  his  as- 
signees within  one  month  after  such  knowledge.  And  in  ^^^ 
tion  against  the  bankrupt,  where  he  pleads  his  certificate,  tnere 
is  no  necessity  to  reply  the  gaming,  &c.  specialljr,  *****  J7^ 
plaintifiT  may  join  issue  on  the  plea,  and  give  the  special  "■*****: 
in  evidence  ;  for  by  the  statute  his  certificate,  in  such  a  case,  i» 
a  nullity.    Hughet  v.  Morley,  1  B.Sf  A.  22. 

So,  if  the  bankrupt,  or  any  person  for  him,  give  money  o^'  ««^ 
curity  for  money  to  a  creditor,  for  signing  the  certificate,  thf  ^^^^'l 
tificate  is  void  ;  even  where  it  was  given  without  the  pnvity  o 
the  bankrupt,  the  certificate  was  holden  void.  HoiUnd  v, 
V aimer,  1  B.  *  P.  96.  Robton  v.  Calxe,  1  Doag.  228.  £»P;  ^l* 
10  Vet.  369.  Ex  p.  Hall,  17  F«*.62.  And  where  the  fourtn, 
among  several  other  signatures  to  a  certificate,  was  ^'**J'??. 
by  a  promise  of  the  bankrupt  to  pay  the  creditor  hii  whole  oeDi : 


»w.; 
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Bangley,  17  Ves.  117,  otherwise  the  court  will  not  interfere.  If 
the  certificate  have  been  obtained  by  fraud,  no  doubt  the  court 
upon  application  would  stay  the  aUowaace.  Per  hofrd  Hard^ 
vriehe,  m  Ex  p.  Fydeli,  1  Atk,  74.  So  it  is  a  good  objection  to 
a  certificate,  that  it  has  been  signed  by  the  creditors  before  the 
laiit  examination  of'the  bankrupt ;  £2?  p.  Brown,  1  Rose,  176. 
mnie,  p.  181 ;  or  signed  by  a  person  who  had  no  legal  right  to 
prove  upon  the  estate.     Ex  p.  Buckner,  Cook,  463,  ante,  p.  181. 

But  it  will  not  be  stayed,  merely  because  other  creditors  have 
proved  their  debts  under  the  commsision,  since  the  certificate 
was  signed  ;  Ex  p.  Fydeli,  ]  Atk.  73 ;  or  to  give  time  to  a  per* 
son  who  claims  a  right  of  stoppage  in  transitu,  until  his  right  be 
determined,  in  order  that,  if  determined  against  him,  he  may 
prove,  and  assent  or  dissent  to  the  certificate  ;  Ex  p.  Heath, 
6  Ves,  613  ;  or  because  the  bankrupt's  accounts  are  in  a  slovenly 
state,  unless  it  also  appear  that  he  refused  to  lend  his  assistance 
to  elucidate  them  ;  Exp,  Bawson,  1  Rose.  67,  n. ;  or  that  the 
bankrupt  had  not  obtained  his  certificate  under  a  former  com- 
mission ;  Ex  p.  Thompson,  1  Rose,  285 ;  or  that  the  commis- 
sioners have  neglected  to  certify  a  former  bankruptcy ;  Ex  p. 
Black,  1  Rose,  60  ;  or  that  a  petition  to  supersede  the  commis- 
sion is  pending  ;  Exp.  Bonson,  2  Rose,  61  ;  and  see  Ex  p.  Cock* 
ayne,  2  Rose,  233  ;  or  that  a  joint  commission  is  sued  out  against 
the  bankrupt  and  his  partner,  the  certificate  being  under  a  sepa- 
rate commission ;  Exp.  Tobin,  I  V.S^  B,  308 ;  or  that  the  bank- 
rupt has  retained  money  which  he  received  as  assignee  to  another 
bankrupt  estate ;  Ex  p.  Anderson,  1  Rose,  93 ;  or  that  the  as- 
signees have  allowed  the  bankrupts  to  carry  on  business  in  the 
same  premises  and  under  the  same  firm,  and  to  continue  in  their 
houses  with  the  use  of  their  furniture  ;  id. ;  nor  will  the  certi- 
ficate be  stayed,  upon  a  mere  formal  objection  to  a  proof.  Ex  p. 
Straeey,  1  Rose,  66.  and  see  Ex  p.  Kennet,  1  Rose,  331. 

By  one  of  the  repealed  statutes  (5  Geo.  2.  c.  30.  §  12),  if  a 
bankrupt  had  given  above  £100  upon  the  marriage  of  his  child, 
his  certificate  would  be  void,  unless  he  could  prove  that  he  was 
worth  at  the  time  the  sum  so  given  beyond  the  payment  of  his 
debts.    This  is  omitted  in  the  present  Act. 

By  Stat.  6  Geo.  4.  c.  16.  §  122,  already  mentioned,  any  of 
the  creditors  of  the  bankrupt  may  be  heard  before  the  Lord 
Chancellor,  against  the  allowance  of  the  certificate.  Any  cre- 
ditor who  has  proved  his  debt,  may  petition  to  stay  the  allow- 
ance, although  he  have  signed  the  certificate.  Tudtoay  v. 
Bourne,  2  Bur.  718,  Even  a  creditor  who  has  only  entered  a 
claim.  Ex  p.  Fydeli,  1  Atk.  73.  Exp.  Williamson,  id.Bl,  or  a 
creditor  whose  debt  does  not  amount  to  £20,  and  who  therefore 
could  not  have  signed  the  certificate.  Ex  p.  Allen,  7  Vin.  Abr. 


134,  may  petilioii  against  its  allowanoeb  A  perion  appm&ted  by 
tlie  coort  to  prove  and  receive  dividends,  may  petition  to  stay 
the  certificate,  although  it  is  doubtful  if  he  could  have  sigaed  it. 
PerLifrdEUion,  m  Exp,  Shaw  ^al.,  I  Glyn if  J.  151.  So,  a 
mortgagee  may  petition  to  stay  the  certificate.  Ex  p,  Wluu*' 
ekureh,  1  GlynS^J,  71,  2  Joe.  ^  W.  548,  if  he  shew  the  proba- 
bility of  a  balance  being  due  to  him,  after  the  sale  of  the  mort- 
g^ed  premises.  Ex  p.  Ramtbottifm,  2  Chriuian,  B.  L.  709. 
Bat  the  court  will  not  stay  the  allowance,  upon  the  appUcatioii 
of  a  creditor  whose  demand  is  unliquidated,  and  depends  upon 
an  account  to  be  taken,  especially  if  he  do  not  swear  to  a  ba« 
knee  in  his  favour;  £r  p.  Johmon,  1  Atk*  81 ;  or  of  a  party, 
the  existence  of  whose  debt  depends  upon  the  event  of  a  trial  at 
law ;  Ex  p.  Heath,  6  Ve$.  613  j  or  of  a  creditor  who  has  not 
come  in  under  the  commission,  and  who  has  the  means  of  trying 
the  validity  of  the  certificate  at  law.  Ex  p.  Dodton,  Buefc,  225. 

If  the  creditw,  petitioning  to  stay  the  allowance  of  a  certifi-> 
c^e,  have  the  bankrupt  in  custody,  he  must  diachai^  him ; 
presenting  the  petition  being  deemed  an  election  to  omne  in 
under  the  commission.     Exp^Blaydet,  1  Glyn  Sf  /.  179. 

The  petition  cannot  be  withdrawn  without  the  leave  of  the 
court,  and  then  only  upon  an  affidavit,  shewing  that  it  is  not 
withdrawn  from  any  improper  motive.     JEIr  p.  Gibtan,  6  Ves,  5. 

The  Older,  made  upon  the  petition,  must  be  drawn  up  and 
taken  away  from  the  office  within  three  months,  otherwise  the 
bankrupt's  petition  will  be  allowed.  Ord,  Loughb.  22  Monk, 
1796.  So,  after  an  order  made  to  stay  the  certificate,  a  suffi- 
cient  ground  lor  the  denial  of  it  altogeUier  must  be  laid  befiifle 
the  court ;  for  the  court  will  not  lock  up  certificates  for  ever, 
aad  deprive  a  man  of  the  liberty  which  the  law  has  given  him. 
Per  Lord  Hardwiche,  in  Ex  p.  IVilliamson,  1  Atk»  82.  and  tM 
Ex  p.  Adams,  2  Bro.  48.     Ex  p.  Fydell,  1  Atk,  73. 

For  the  mode  of  proceeding  upon  petition,  tee  post.  Sect.  17. 

We  have  hitherto  considered  the  means  by  which  the  credi- 
tors may  prevent  the  allowance  of  the  certificate.  But  even 
after  it  has  been  allowed,  the  Lord  Chancellor  may  recall  it  $ 
asd  he  has  ordered  it  to  be  thus  recalled,  where  it  i^peaied 
that  the  bankrupt  had  fraudulently  procured  the  commission  to 
be  issued,  and  that  his  certificate  had  been  obtained  by  the  pre- 
ponderance of  fictitious  creditors.  Ex  p.  Cawthome,  2  .Rose, 
186,  19  Ves.  260.  But  the  case  against  the  bankrupt  must  be 
a  very  clear  one,  to  induce  the  court  to  recall  the  certificate ; 
Ex  p.  Hood,  1  Glyn  ^  /,  219 ;  and  an  application  for  that  pur- 
pose has  been  refused,  where  the  bankrupt  had  his  certificate 
upwards  of  six  years.     £x  p.  Bsed^  Buck,  430. 
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Its  effeet,"}  First,  by  stat.  6  Geo.  4.  c.  16.  §  121 ,  every  bank- 
rupt who  shall  have  duly  surrendered,  and  in  all  things  con" 
formed  himself  to  the  laws  in  force  concerning  bankrupts  at  the 
time  of  issuing  the  commission  against  him,  shall  be  discharged 
from  all  debts  due  by  him  when  he  became  bankrupt,  and  from 
all  claims  and  demands  hereby  made  proveable  under  the  com- 
mission, in  case  he  shall  obtain  a  certificate  of  such  conformity, 
so  signed  and  allowed,  and  subject  to  such  provisions  as  herein* 
after  directed  (see  6  Geo.  4.  c.  19.  f  li22,  ante,  p.  199)  ;  but  no 
such  certificate  shall  release  or  discharge  any  person  who  was 
partner  with  such  bankrupt  at  the  time  of  his  bankruptcy,  or 
who  was  then  jointly  bound,  or  had  made  any  jdint  contract 
with  such  bankrupt.  Nor  does  signing  the  certificate  of  a  sur- 
viving  partner,  release  the  estate  of  a  deceased  partner,  SUeeh's 
case,  1  Merivale,  570, 

What  debts  are  proveable  under  a  commission,  we  have  already 
seen,  ante,  p,  73 — 107.  And  the  certificate  will  be  a  bar  not 
only  to  actions  for  debts  contracted  in  England,  but  to  actions 
for  the  debts  of  Scotch  creditors.  Royal  Bank  of  Scotland  v.  Cuth" 
bert,  1  Rose,  462,  of  Irish  creditors,  and  of  all  foreign  creditors. 
Odwin  V.  Forbes,  Btick,  57.  And  on  the  other  hand,  a  certificate 
obtained  by  a  bankrupt  in  Ireland,  or  any  foreign  country,  will 
be  a  bar  to  an  action  in  this  country  for  a  debt  contracted  in 
Ireland  or  the  foreign  country.  Potter  v.  Brown,  5  East,  124. 
BalUnUine  v.  Golding,  Cock,  487,  but  not  to  an  action  for  a 
debt  contracted  here.  Smith  v.  Buchanan,  1  East,  6.  Qum  v. 
Keefe,  2  H.  Bl.  553.  Shallcross  v.  Dysart,  2  Glyn  ^  /.  87. 
And  where  a  bill  of  exchange  was  drawn  in  Ireland,  and  accept- 
ed and  paid  in  this  country,  it  was  holden  to  be  a  debt  contracted 
here,  and  that  the  certificate  of  the  drawer,  obtained  in  Ireland, 
¥ras  no  bar  to  an  action  brought  against  him  by  the  acceptor  in 
England.  Letvis  v.  Owen,  4B.8f  A,  654.  But  a  certificate  is 
no  l)ar  to  an  action  of  trover,  even  in  cases  where  the  plaintiff 
has  his  option  to  bring  trover  or  assumpsit ;  Parher  v.  Norton, 
6  T.  R.  695,  and  seeDe  Tastet  v.  Sharpe  Sfal.3  Mad.  51,  Buck, 
153 ;  nor  to  trespass  for  mesne  profits ;  Goodtitle  v.  North,  2 
Doug,  584.  see  Gulliver  v.  Drinkwater,  2  T.  A.  261 ;  nor  does 
it  prevent  an  extent  against  the  bankrupt's  after  acquired  pro- 
per^, the  crown  not  being  bound  by  the  bankrupt  laws.  Anon, 
1  Atk,  262. 

But  by  stat  6  Geo.  4.  c.  16.  §  127,  if  any  person  who  shall 
have  been  so  discharged  by  such  certificate  as  aforesaid,  or  who 
shall  have  compounded  with  his  creditors,  or  who  shall  have 
been  discharged  by  any  insolvent  act,  shall  be  or  become  bank- 
rupt, and  have  obtained  or  shall  hereafter  obtain  such  certifi- 
cate as  aforesaid,   unless  his  estate  shall  produce  (after  all 
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charges)  sufficient  to  paiy  ^very  creditor  under  the  Gommisston 
fifteen  i^illings  in  the  pound,  such  certificate  shall  only  protect 
his  person  from  arrest  and  imprisonment,  but  his  future  estate 
and  efiPects  (except  his  tools  of  trade,  and  necessary  household 
furniture,  and  the  wearing  apparel  of  himself,  his  wife  and  chil- 
dren) shall  vest  in  the  assignees  under  the  said  commission,  who 
shall  be  entitled  to  seize  the  same  in  like  manner  as  they  might 
have  seized  property  of  which  such  bankrupt  was  possessed  at 
the  issuing  the  commission.  See  Exp,  Hodgkifuon,  19  Fist.  291. 
And  this,  although  the  former  commission  have  been  super- 
seded ;  Thornton  v.  Dallas,  1  Doug,  46 ;  or  although  all  the 
former  creditors  did  not  come  in  under  the  deed  of  composition ; 
Slaughter  v.  Cheyn$,  1  M.  ^  5.  182 ;  or  although  the  party 
taking  advantage  of  this  insufficiency  of  the  second  certificate, 
had  himself  signed  it.  Philpot  v.  Cordetit  5  T.  It.  287.  But 
a  composition  with  a  certain  class  of  creditors,  as  for  instance 
with  joint  creditors  only,  NorUm  v.  Shakapeare,  15  East,  619, 
or  a  comj^sition  with  all  his  creditors  generally,  if  he  have  after- 
wards paid  them  twenty  shillings  in  the  pound  before  his  bank- 
ruptcy. Read  V.  Sowerby,  1  M .  ^  5.  78,  will  not  deprive  a  bank- 
rupt of  the  benefit  of  his  certificate.  In  any  action,-  where  a 
buikrupt  pleads  his  certificate,  and  the  other  party  wishes  to 
avoid  the  efifect  of  it  under  this  section  of  the  act,  if  he  plead 
the  certificate  generally  the  other  party  may  give  the  special 
matter  in  evidence  under  the  similitory  for  a  replication  of  the 
special  matter  in  such  a  case  would  be  demurrable  ;  WiUon  v. 
Kemp,  3  Camp,  499,  n.,  2  M.  ^  5.  549  ;  but  if  the  bankruptcy 
and  certificate  be  pleaded  specially,  then  the  other  party  must 
reply  the  special  matter.  And  in  order  to  prove  a  former  com- 
mission, it  will  be  sufficient  to  produce  the  commission  and  pro* 
ceedings,  and  prove  that  the  defendant  submitted  to  it,  without 
proving  the  trading,  act  of  bankruptcy,  &c. ;  Heviland  v.  Cook, 
5  T.  R,  655.  Gregory  v.  Merton,  3  Esp,  195 ;  and  the  certifi* 
cate  under  such  fonner  commission  must  be  proved,  either  by 
producing  it,  or  by  secondary  evidence  of  it  sifter  notice  to  the 
bankrupt  to  produce  it.  Graham  v.  Grillf  4  Camp,  282.  Henry 
V.  Leigh,  3  Camp,  499.  The  onus  then  lies  upon  the  bankrupt 
to  prove  that  be  has  paid  fifteen  shillings  in  the  pound  under 
his  second  commission  ;  Gregory  v.  Merton,  3  Esp,  195.  Ed* 
mondson  v.  Parker,  3  £.  ^  P.  185 ;  merely  proving  that  his 
estate  is  likely  to  produce  fifteen  shillings  in  the  pound,  will 
not  be  sufficient.  Coverley  v.  Morley,  16  East  225.  and  see  Jelfs 
V.  Ballard,  1  JB.  ^  P.  467. 

Also,  by  Stat.  6  Geo.  4  c.  16.  §  105,  if  an  assignee,  indebted 
to  the  estate  of  which  he  is  such  assignee,  in  respect  of  money 
10  retained  or  employed  by  him  as  aforesaid  (s^e  sect*  104,  ante. 
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p.  120),  become  bankrupt,  if  he  shall  obtain  his  certificate,  it 
shall  only  have  the  effect  of  freeing  his  person  from  arrest  and 
imprisonment ;  but  his  futnre  effects  (^his  tools  of  trade,  neces- 
sary household  goods,  and  the  necessary  wearing  apparel  of 
himself,  his  'wife  and  children  excepted)  shall  remain  liable  for 
so  much  of  his  debts  to  the  estate  of  which  he  was  assignee,  as 
shall  not  be  paid  by  dividends  under  his  commission,  together 
with  lawful  interest  for  the  whole  debt. 

2.  By  Stat.  6  Geo.  4.  c.  16.  $  120,  any  bankrupt  who  shall, 
after  his  certificate  shall  have  been  allowed,  be  arrested,  or  have 
any  action  brought  against  him,  for  any  debt,  claim,  or  demand 
hereby  made  proveable  under  the  commission  against  such  bank- 
rupt, shall  be  dischai^ed  upon  common  bail,  and  may  plead 
in  general  that  the  cause  of  action  accrued  before  he  became 
bankrupt,  and  may  give  this  act  and  the  special  matter  in  evi- 
dence, and  such  bankrupt's  certificate,  and  the  allowance  there- 
of, shall  be   sufficient  evidence  of  the  trading,  bankruptcy, 
eommission,  and  other  proceedings  precedent  to  the  obtaining 
such  certificate ;  and  if  any  such  bankrupt  shall  be  taken  in 
execution,  or  detained  in  prison  for  such  debt,  claim,  or  demand, 
where  judgment  has  been  obtained  before  the  allowance  of  his 
certificate,  it  shall  be  lawful  for  ,any  judge  of  the  court  wherein 
judgment  has  been  obtained,  on  such  bankrupt's  producing  his 
certificate,  to  order  any  officer  who  shall  have  such  bankrupt  in 
custody  by  virtue  of  such  execution,  to  discharge  such  bankrupt 
without  exacting  any  fee,  and  such,  officer  shall  be  hereby  in- 
demnified for  so  doing.    &«  ii.  p.  103.    This,  however,  does 
not  extend  to  process  at  the  suit  of  the  crown,  such  as  an  ex- 
tent ;   for  the  crown  is  not  bound  by  the  statute  of  bankrupts* 
Atum,  1  Aik,  262.   Nor  does  it  extend  to  any  seizure  of  the  pro- 
perty of  the  bankrupt,  but  is  confined  to  an  imprisonment  ot  his 
person  merely.    CuUen  v.  Meyrick,  1  T.  £.  361.     See  Litter  ▼• 
Mundell,  1  B.  ^  P.  427.    And  even  in  cases  apparently  within 
the  act,  if  it  appear  that  the  certificate  was  obtained  by  fraud, 
Vincent  v.  Brady,  2  H,  Bl.  1.     SowUtf  v.  Jones,  2  W.  Bl.  725. 
Martin  v.  0*Hara,  Cowp,  823,  or  that  there  are  other  good 
grounds  for  disputing  its  validity,  Stacey  v.  Frederici,  2  B.  ^  P. 
390,  the  Judge  will  uot  interfere  in  a  summary  way,  but  will 
leave  the  defendant  to  plead  his  bankruptcy  and  certificate. 
And  where  the  bankrupt  was  taken  under  an  attachment  for 
not  performing  an  award,  the  court  refused  to  discharge  him, 
without  giving  the  other  party  time  to  shew  that  the  c^ttficate 
was  fraudulently  obtained.     Nowers  v.  Colman,  Buck,  5. 

The  above  section,  of  course,  has  reference  to  eases  only 
where  the  bankrupt  has  obtained  his  certificate  under  an  Eng- 
lish commission ;  if  the  bankrupt,  who  has  obtained  his  oertifi- 
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eaie  in  a  foFeigii  eountiy,  be  arrested  here  upon  mesne  process, 
the  court  will  not  discharge  him  upon  common  bail,  but  will 
leave  him  to  whatever  remedy  he  may  have  by  pleading.  Phil^ 
pott*  V.  Reed,  I  B.  Sf  B.  13. 

3.  If  a  defendant  in  a  bailable  action  become  bankrupt,  and 
obtain  his  certificate  before  his  bail  are  fixed,  the  bail  will  there- 
upon be  discharged  ;  Johrnon  v.  lAnduiy,  2  JD.  ^  A.  385,  1  B, 
Sf  C.  247.  Wcolley  ^  al,  v.  Cobbe  ^  al.  1  Bur.  244 ;  but  if  the 
bail  be  fixed  before  the  allowance  of  the  certificate,  they  remain 
Uable,  and  the  court  cannot  relieve  them.  StapUtoa  v.  Macbar, 
7  TawU.  689.  tmd  see  I  Arch.  Pr.  B.  R.  282,  283. 


SXCTIOH  XIV* 
The  Dividend. 

Assignee*'  4iceouaUs  audited,'^  By  stat.  6.  Geo.  4.  c.  16.  §  106, 
the  commissioners  shall  at  the  meeting  appointed  for  the  last 
examinatimt  of  the  bankrupt,  appoint  a  public  meeting,  not 
sooner  than  four  calendar  months  from  the  issuing  of  the  com- 
misnon,  nor  later  than  six  calendar  months  from  the  last  ex* 
aminatioQ  of  the  bankrupt,  whereof,  and  of  the  purport  whereof, 
they  shall  give  twenty-one  days  notice  in  the  London  Gazette, 
to  audit  the  accounts  of  the  assignees ;  and  the  assignees  at  such 
meeting  shall  deliver  upon  oath  a  true  statement,  in  writing, 
of  all  money  received  by  them  i^pectively,  and  when  and  on 
what  iocouttt,  and  how  the  same  have  been  employed ;  and 
the  commissioQen  shall  examine  such  statement,  and  com- 
pare the  receipts  with  the  payments,  and  ascertain  what  balan- 
ces have  been  from  time  to  time  in  the  hands  of  such  assignees 
respectively,  and  shall  inquire  whether  any  sum  appearing  to  be 
in  their  hands  ought  to  be  retained  ;  and  it  shall  be  lawful  for 
the  said  commissioners  to  examine  the  said  assignees  upon  oath, 
touching  the  truth  of  such  account,  and  iu  such  accounts  the 
said  assignees  shall  be  allowed  to  retain  all  such  money  as  they 
shall  have  expended  in  suing  out  and  prosecuting  such  commis- 
sion, and  all  other  just  allowances.  See  the  form  of  the  adver^ 
tisement,  ii.  p.  109 ;  of'  the  memorandum  of  having  audUed  theassig- 
nees*  accounts,  ii.  p.  109 ;  of  the  assignees*  account,  ii.  p.  11 1  ;  and 
of  the  affidavit  to  verify  it,  ii.p.  112. 

And  by  sect.  107,  (infra,)  no  dividend  shall  be  declared, 
unless  the  aceonnts  of  the  assignees  shall  have  been  first  so  au- 
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dited  as  aforesaid,  and  such  statement  delivered  by  them  upon 
oath  as  aforesaid.  This,  therefore,  applies  not  only  to  the  first, 
but  to  every  subsequent  dividend.  See  6  Geo.  4.  c.  16.$  109, 
infra.  See  the  forms  for  a  further  dividend,  ii.  p.  117 ;  and  for  a 
final  dividend,  ii.  p,  120. 

If  the  assignees  refuse  or  neglect  to  attend  the  meeting  thus 
appointed,  or  to  produce  their  accounts,  the  Lord  Chancellor, 
upon  the  petition  of  any  of  the  creditors,  will  compel  them,  un- 
der the  penalty  of  an  attachment.  See  Ex  p,  Whiiehureh,  1 
Aik,  91.  So,  if  the  commissioners,  upon  application,  refuse  to 
call  the  meeting,  a  creditor  may  have  the  Uke  remedy  by  peti- 
tion.   See  Ex  p.  Broekeopp,  Buck,  304 

Before  the  assignees  attend  at  this  meeting,  they  should  pay 
the  bills  of  the  solicitor  who  sued  out  the  commission,  and  of  the 
messenger,— and  also  the  bill  of  the  solicitor  to  the  commission, 
since  the  choice  of  assignees,  if  it  be  taxed,— -if  they  have  funds 
enough  in  their  hands  for  tiiat  purpose.  See  the  next  Secium, 
title  cotts. 

Dividends  deektred.'}  By  stat  6  Geo.  4.  16.  §  107,  the 
commissioners  shall,  not  sooner  than  four  nor  later  than 
twelve  calendar  months  from  the  issuing  the  commission, 
appoint  a  public  meeting  (whereof  and  of  the  purpose  whereof 
they  shall  give  twenty-one  days  notice  in  the  London  Gazette,) 
to  make  a  dividend  of  the  bankrupt's  estate,  at  which  meeting 
all  creditors  who  have  not  proved  tneir  debts  shall  be  entitled  to 
prove  the  same ;  and  the  said  commissioners  at  such  meeting 
shall  order  such  part  of  the  net  produce  of  the  bankrupt's  estate 
in  the  hands  of  tne  assignees,  as  they  shall  think  fit,  to  be  forth- 
with divided  amongst  such  creditors  as  have  proved  debts  under 
the  commission,  in  proportion  to  their  respective  debts^  and  shall 
make  an  order  for  a  dividend  in  writing  under  their  hands,  and 
shall  cause  one  part  of  such  order  to  be  filed  amongst  the  pro* 
ceedings  under  tne  commission,  and  shall  deliver  another  part 
thereof  to  the  assignees,  which  order  shall  contain  an  account  of 
the  time  and  place  of  making  such  order,  of  the  amount  of  the 
debts  proved,  of  the  money  remaining  in  the  hands  of  the  assig- 
nees to  be  divided,  of  how  much  in  the  pound  is  then  ordered 
to  be  paid  to  every  creditor,  and  of  the  money  allowed  by  the 
commissioners  to  be  retained  by  the  assignees,  with  their  reason 
for  allowing  the  same  to  be  so  retained ;  and  the  assignees,  in 
pursuance  of  such  order,  (and  without  any  deed  of  distribution 
made  for  that  purpose,)  shall  forthwith  make  such  dividend,  and 
shall  take  receipts  in  a  book  to  be  kept  for  that  purpose,  from 
each  creditor,  for  the  dividend  received  by  such  creditor ;  and 
such  order  and  receipt  shall  be  a  discharge  to  every  assignee 
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fblr  so  much  as  he  shall  pay  pursuant  to  such  order ;  and  no  di- 
vidend shall  be  declared,  unless  the  accounts  of  the  assignees 
shall  have  been  first  so  audited  as  aforesaid,  and  such  state- 
ment delivered  by  them  upon  oath  as  aforesaid.  See  the  form 
of  the  order,  ii.  p.  1 12  ;  the  like  for  a  further  dividend,  ii.  p.  I  ]  8  ; 
the  like  for  a  final  dividend,  ii.  p.  120.  See  also  the  Jform  of  the 
receipt,  ii.  p.  115. 

After  the  first  or  other  dividend,  all  persons  who  prove  their 
debts  before  a  subsequent  dividend  is  actually  declared,  and  the 
order  for  the  dividend  made,  will  be  entitled  to  a  dividend  upon 
the  amount  of  their  debts,  equal  to  all  the  previous  dividends 
received  by  the  other  creditors,  if  there  be  funds  sufficient  in 
the  hands  of  the  assignees  to  pay  it ;  and  if  there  be  more  than 
sufficient  to  pay  it,  the  surplus  will  be  ordered  to  be  divide* 
amongst  all  the  creditors,  as  well  those  who  have  last  proved, 
as  those  who  had  proved  before.  See  1  Atk.  208.  Ex  p. 
Peachy,  Jd.  111.  Ex  p.  Long,  2  Bro.  60,  Re  Wheeler,  1 
Seh.  6;  Lef,  242.  and  see  the  order  for  a  further  dividend,  ii.  p. 
lis.  As  to  the  claims  which  have  been  entered,  they  are  usually 
allowed  to  remain  until  the  final  dividend,  when  they  are  struck 
out  as  a  matter  of  course,  if  the  creditor  do  not  attend  and 
substantiate  them.    2  Cook,  134.    See  ante,  p.  110. 

The  assignees  usually  give  notice  of  the  time  and  place  at 
which  the  dividend  will  be  paid ;  and  in  order  to  save  them 
trouble,  the  solicitor  to  the  commission  usually  computes  the 
omount  of  each  creditor's  dividend,  and  gives  him  an  order  for  it 
upon  the  acting  assignee,  who  pays  it,  and  takes  a  receipt  for  it  in 
the  manner  above  directed.  In  paying  the  dividend,  the  assignee 
may  retain  out  of  it  the  amount  of  any  private  debt  due  to  him« 
self  by  the  creditor;  Ex  p.  Nockold,  Cock,  509.  See  Exp, 
White,  1  Atk.  90.  Bishop  v.  Church,  3  Atk,  691,  cont. ;  but 
where  the  creditor,  after  proving  under  the  commission,  sold  and 
assigned  his  debt  to  another,  it  was  holden  that  the  assignees 
could  not  retjiin  out  of  the  dividend  the  amount  of  costs  due  to 
them  by  the  creditor,  which  had  accrued  subsequently  to  the 
assignment.    Ex  p.  Whitehead,  1  Glyn  S^  J.  39. 

Final  dividend.'i  By  Stat.  5  Geo.  4.  c.  16.  $  109,  if  the  bank- 
rupt's estate  shall  not  have  been  wholly  divided  upon  the  first 
dividend,  the  commissioners  shall,  within  eighteen  calendar 
months  after  the  issuing  of  the  commission,  appoint  a  public 
meeting,  (whereof  and  of  the  purport  whereof  they  shall  give 
twenty-one  days  notice  in  the  London  Grazette,)  to  make  a  se- 
cpnd  dividend  of  the  bankrupt's  estate,  when  all  creditors  who 
have  not  proved  their  debts  may  prove  the  same ;  and  the  com- 
nussioners  at  such  meeting,  after  taking  such  audit  as  herein- 
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before  directed,  thall  order  the  balance  in  the  hands  of  the  as- 
signees to  be  forthwith  divided  amongst  such  of  the  creditors  as 
shall  have  proved  their  debts ;  and  such  second  dividend  shall 
be  final,  unless  any  action  at  law  or  suit  in  equity  be  depending, 
or  any  part  of  the  estate  be  standing  out,  not  sold  or  disposed 
of,  or  unless  some  other  estate  or  effects  of  the  bankrupt  shall 
afterwards  come  to  the  assignees,  in  which  case  they  shall,  as 
soon  as  may  be,  convert  such  estate  and  effects  into  money, 
and  within  two  calendar  months  after  the  same  shall  be  so  con- 
verted, divide  the  same  in  manner  aforesaid.  See  the  form  for 
a  further  dividend,  ii.  118,  and  for  a  final  dividend,  ii.  p,  120. 

As  to  the  interest  payable  to  creditors  upon  their  debts,  in 
case  there  is  a  surplus,  see  6  Geo,  4.  c.  16.  $  132,  Tpost,  in 
Sect,  19. 

Remedy  for  dividends,']  By  stat.  6  Geo.  4.  c.  16.  §  111,  no 
action  for  any  dividend  shall  be  brought  against  the  assignees 
by  any  creditor  who  shall  have  proved  under  the  commission,  but 
if  the  assignees  shall  refuse  to  pay  any  such  dividend,  the  Lord 
Chancellor  may,  on  petition,  order  payment  thereof,  with  inte- 
rest for  the  time  that  it  shall  have  been  withheld,  and  the  costs 
of  the  application.  And  the  interest  is  calculated  at  five  per 
cent.     Ex  p.  Loxley,  1  Glyn  ^  J,  345. 

This  remedy  by  petition,  being  substituted  for  the  former  re- 
medy by  action,  the  application  can  be  resisted  by  the  assignees 
on  those  grounds  only  that  they  might  have  availed  themselves 
of  as  a  defence  to  an  action.     Ex  p,  Hodges,  Buck,  524.    They 
cannot  dispute  the  debt ;  they  must  make  that  the  subject  of  a 
distinct  petition  to  be  preferred  by  themselves ;  but  under  cir- 
cumstances, the  court  may  direct  the  creditor's  petition  to  stand 
over,  that  a  petition  by  the  assignees  to  impeach  the  debt  may 
be  presented.     Ex  p.  Loxley,  Buck,  456,  and  see  Ex  p,  White- 
side, 1  Rose,  319.   Ex  p.  Atkinson,  ZV.S^B.  13.    Ex  p,  Graham, 
1  Rose,  456.    Ex  p.  AUapp,  1  Mad.  603.    An  assignee  died, 
having  fraudulently  received  the  dividends  declared,  and  applied 
them  to  his  own  .use.    In  a  suit  by  the  commissioners  and  sur- 
viving assignee,  his  estate  was  held  liable  to  refund  the  amount 
so  misappHed  with  interest  at  £5  per  cent.      Wackerbalh  v. 
Powel,  2  Glyn  S^  J.  15}. 

Unclaimed  dtvidends,"]  By  stat  6  Geo.  4.  c.  16.  §  1 10,  if  any 
assignee  under  any  commission  of  bankrupt,  shall  have,  either  in 
his  own  hands  or  at  any  bankers,  or  otherwise  subject  to  his 
order  or  disposition,  or  to  his  knowledge  in  the  hands  of,  or  in 
the  order  and  disposition  of  himself  and  any  co-assignee  or  co* 
asaignees,  or  of  any  or  either  of  them,  any  unclaimed  dividend 
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or  dividends,  amoantiiig  in  the  whole  to  the  sum  of  fifty  pounds, 
and  shall  not  within  six  months  after  this  act  shall  have  taken 
effect,  or  two  calendar  months  after  the  expiration  of  one  year 
after  the  declaration  and  order  of  payment  of  such  dividend  or 
dividends  made  by  the  commissioners,  either  pay  (nc)  to  the  cre- 
ditor or  creditors  entitled  thereto,  or  cause  a  certificate  thereof 
to  be  filed  in  the  office  of  the  Lord  Chancellor's  Secretary  of 
Bankrupts,  containing  a  full  and  true  account  of  the  name  or 
names  of  the  creditor  or  creditors  to  whom  such  uDclaimed  divi- 
dend or  dividends  is  or  are  respectively  due,  and  of  the  amount 
of  such  dividend  or  dividends  respectively  (such  account  being 
signed  by  the  assignee  or  assignees  rendering  the  same,  and  at- 
tested by  the  solicitor  to  the  commission,  or  the  solicitor  to  the 
assignee  or  assignees  signing  the  same),  such  assignee  or  assig- 
nees shall  be  charged,  in  account  with  the  estate  of  the  bank- 
rupt, interest  upon  such  unclaimed  dividend  or  dividends,  to  be 
computed  from  the  time  that  such  certificate  is  hereby  directed 
to  be  filed,  at  the  rate  of  five  pounds  per  eetitum  ptr  annum,  for 
such  time  as  he  shall  thenceforth  retain  the  same,  and  also  such 
farther  sum  as  th^  commissioners  shall  think  fit,  not  exceeding 
in  the  whole  twenty  pounds  per  centum  per  annum ;  and  the 
Lord  Chancellor,  or  the  said  commissioners,  may  order  the  in- 
vestment of  any  unclaimed  dividends,  in  the  public  funds,  or  in 
any  government  security,  for  or  on  account  of  the  creditors  en- 
titled, and  subject  to  such  order  as  the  Lord  Chancellor  may 
think  fit  to  make  respecting  the  same,  who,  if  he  shall  think  fit, 
may,  after  the  same  shall  have  remained  unclaimed  for  the  space 
of  three  years  from  the  declaration  of  such  dividends  by  the 
commissioners,  order  the  same  to  be  divided  amongst  and  paid 
to  the  other  creditors,  and  the  proof  of  the  creditors  to  whom 
such  dividends  were  allotted  shall  from  thenceforth  be  considered 
as  void  as  to  the  same,  but  renewable  as  to  any  future  dividends, 
to  place  them  pari  passu  with  the  other  creditors,  but  not  to  dis- 
turb any  dividends  which  shall  have  been  previously  made. 


Section  XV. 
Costs. 


What,  and  by  whom  poyal^.']  By  stat.  6  Geo.  4.  c.  10.  f  14, 
the  petitioning  creditor  or  creditors  shall,  at  his  or  their  own 
costs,  sue  forth  and  prosecute  the  commission  until  the  choice 
are  not  liable  to  the  messenger  for  his  fees  before  the  choice  of 
aatigneet.     Bwrwood  Vt^FeUon,  3  £.  ^  C.  43.     If  suits    in 


216  Co6U. 

of  assignees ;  and  the  commissioners  shall,  at  the  meeting  for 
such  choice,  ascertain  such  costs,  and  by  writing  under  their 
hands  direct  the  assignees  (who  are  hereby  thereto  required)  to 
reimburse  such  petitioning  creditor  or  creditors  such  costs  out  of 
the  first  money  that  shall  be  got  in  under  the  commission ;  and 
all  bills  of  fees  or  disbursements  of  any  solicitor  or  attorney,  em- 
ployed under  any  commission,  for  business  done  after  the  choice 
of  assignees,  shall  be  settled  by  the  commissioners,  except  that 
so  much  of  such  bills  as  contain  any  charge  respecting  any  action 
at  law,  or  suit  in  equity,  shall  be  settled  by  the  proper  officer  of 
the  court  in  which  such  business  shall  have  been  transacted,  and 
the  same,  so  settled,  shall  be  paid  by  the  assignees  to  such  so- 
licitor or  attorney :    Provided   that  any  creditor  {see  Ex.  p. 
Walker,  1  Glyn  ^  J.  95)  who  shall  have  proved  to  the  amount 
of  twenty  pounds  or  upwards,  if  he  be  dissatisfied  with  such 
settlement  by  the  commissioners,  may  have  any  such  costs  and 
bills  settled  by  a  master  in  Chancery,  who  shall  receive  for  such 
settlement,  and  the  certificate  thereof,  twenty  shillings,  and  no 
more. 

The  costs  to  be  paid  by  the  petitioning  creditor,  consist  of  the 
bill  of  the  solicitor  who  sued  out  the  commission,  and  the  bill  of 
the  messenger,  for  the  business  done,  up  to  the  choice  of  as- 
signees ;  (for  itetns  of  these  friUx,  see,  ii.  12  post.)  He  is  also 
entitled  to  be  allowed  out  of  the  bankrupt's  estate,  costs  incurred 
by  him  in  successfully  resisting  a  petition  to  supersede  the  com- 
mission.    Ex  p.  Bottomley,  5  Mad.  91. 

The  solicitor  is  not  liable  to  the  messenger  for  his  bill  unless 
in  cases  of  fraud;  but  where  the  commission  was  issued  at  the  in- 
stance of  the  solicitor,  and  the  petitioning  creditor  was  merely 
the  instrument  of  the  solicitor's  fraud  and  was  insolvent,  the 
court  ordered  the  solicitor  to  pay  the  messenger's  bill  to  the 
choice  of  assignees.    Ex  p.  Burwood,  2  Glyn  ^  /.  70. 

The  costs  to  be  paid  by  the  assignees,  consist  of  the  bills  of 
the  solicitor  and  messenger  for  business  done  subsequently  to 
the  choice  of  the  assignees,  and  the  costs  of  all  actions,  and  suits 
in  equity,  by  or  against  the  assignees,  and  all  collateral  pro- 
ceedings arising  from  the  bankruptcy ;  (for  the  items  in 
such  bills,  see.  ii.  12  post.)  And  for  these  costs  Ijhe  assig- 
nees are  liable,  although  the  commission  be  superseded,  and 
whether  they  have  assets  or  not ;  Ex  p.  Hartop,  9  Ves,  109,  12 
Ves.  349,  and  see  Ex  p.  Vaughan,  14  Ves.  513  ;  and  they  may 
afterwards  reimburse  themselves  out  of  any  assets  they  may  get 
in.  Even  after  final  dividend,  they  have  been  holden  Kabie' for 
the  amount  of  the  messenger's  bill ;  for  they  should  have  re- 
served sufficient  to  satisfy  that  demand  before  they  distributed 
all  the  funds.    Ex  p.  Bartop,  1  Ron,  449.    But  the  assignees 
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equity,  fof  instance,  be  commenced  or  carried  on,  by  the  dine* 
tions  of  the  assignee,  but  withont  the  consent  of  the  creditors 
previously  obtained  at  a  meeting  called  for  the  purpose,  aceofd- 
uig  to  the  directions  of  the  statute,  (tee  pott.  Sect,  18,)  the  as- 
signees will  be  liable  for  the  costs,  but  they  cannot  charge  them 
to  the  estate.    £r  p,  WhUchurch,  1  Atk.  210. 

See  **  CosU"  in  Sect.  17,  poet. 

» 

Taxation  of  thmnJ]    The  petitioning  creditor's  costs,  namely, 
the  solicitor's  and  messenger's  bills  up  to  the  choice  of  as- 
signees, are  "  ascertained"  or  taxed  by  Uie  commissioners  at  the 
meeting  for  the  choice  of  assignees.    See  6  Geo.  4.  c.  16.  $  14, 
tttpra.    Whether  the  proviso  in  the  latter  part  of  the  above  sec- 
tion,  as  to  a  revision  of  the  commissioners'  taxation  by  a  master, 
was  meant  by  the  legislature  to  extend  to  this  taxation  of  the 
petitioning  (^editor's  costs,  is  perhaps  doubtful ;  from  the  word 
'*  settlement"  in  it,  as  referring  to  the  word  *'  settled"  in  the 
clause  relating  to  Uie  costs  of  the  assignees,  it  should  seem  that 
it  was  not  intended  to  do  so.    The  Lord  Chancellor,  however, 
on  petition,  upon  a  proper  case  being  made  out,  shewing  the 
charges  allowed  by  the  commissioners  to  be  objectionable,  will 
refer  the  solicitor's  or  messenger's  bill,  up  to  ihe  choice  of  as-!  , 
signees,  to  a  master,  to  be  retaxed ;  Ex  p.  Arrownnith,  13  Vet, 
124.     Ex  p,  NeaU,  Buck,  111.     Exp.  Emery,  Buck,  422.     Ex 
p.  Earl  o/  UxMdge,  J  Vet.  425.     Ex  p.  Smith,  5  Vet.  706.    Ex 
p,  Vincent,  Cook,  17 ;  but  errors  must  be  pointed  out  specifi- 
cally,  or  it  must  appear  that  the  solicitor  has  refused  to  give  a 
copy  of  his  bill.    £x  p.  Sutton,  4  Mad»  395.   Ex  p.  Brereton,  Id. 
479 ;  or  that  the  commissioners  had  excluded  tiie  assignees  or 
their  solicitor  from  being  present  at  the  examination.   Ex  p.  Pal- 
mer, 2  Glyn  Sf  J.  34,  to  induce  the  court  to  order  such  a  revision. 
And  where  the  solicitor  had  agreed  with  the  petitioning  creditor 
to  work  the  commission  without  any  expense  to  him,  the  court 
held  this  to  be  such  an  abuse  of  the  great  seal,  as  to  preclude 
the  petitioning  cneditor  from  seeking  l^e  assistance  of  tne  court 
to  obtain  such  a  revision.    Ex  p.  WHton,  Buck,  306.    And  the 
court  on  petition  will  enter  into  consideration  as  well  of  a  parti  • 
cular  item  of  expense  disallowed  by  the  commissioners,  as  of 
the  principle  upon  which  they  have  proceeded  in  their  taxation, 
and  where  the  commissioners  had  refused  to  allow  the  assignees 
the  expenses  incurred  by  employing  aa  accountant  and  derks 
in  investigating  the  bankrupt's  accounts.    It  was  on  petition  re- 
ferred to  the  master,  to  ascertain  whether  such  expenses  were 
inecessarily  and  properly  incurred.    Ex  p.  Anthony,  21  March, 
1827,  on  appeal  from  S.  C.  2  Glyn  4r  ^.  55.     .   . 
As  to  the  assignees'  costs,  namely,  for  business  done  after  thfi 
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choice  of  assignees :  all  costs  incurwd  by  them  io  actions  at  law 
and  snite  in  equity,  must  lie  taxed  by  1^  pMper  officer  of  the 
covrt  in  which  such  actions  or  suits  respeetively  have  been  pro- 
secuted ;  all  other  costs  must  be  "  settled"  br  taxed  by  the 
comitaissioiieiB ;  and  the  conunissioners  are  to  tax  snch  costs 
from  time  to  time  without  watting  till  the  whole  business  is  con- 
cluded, for  no  payment  ought  to  be  made  to  ^e  solicitor  for  bu- 
siness until  the  bill  is  taxed.  Ex  p,Gore,  2  Glyn  6;  J,  117. 
And  if  any -creditor,  who  has  proved  a  debt  to  the  amount  of 
£20  or  upwards,  be  dissatisfied  with  the  taxation,  '*  he  may 
have  any  such  costs  and  bills  settled  by  a  master  in  chancery." 
6  G$o,  4.  0. 16.  $  14,  mpra.  The  assignees,  however,  may  make 
themselves  liable  to  their  solicitor,  beyond  what  is  thus  allowed 
in  taxation ;  although  they  cannot,  it  slMmld  seem,  charge  the 
estate  with  more  than  the  amount  taxed.  Finchtit  v.  How  S;  al, 
2  Cmnp,  278.  And  all  other  costs  in  buikruptcy,  such  as  costs 
for  superseding  the  commission  upon  'l^e  petition  of  the  bank- 
rupt. Ex  p.  Hathenoay,  2  Mad.  329,  or  for  obtaining  the  bank- 
rupt's certificate,  Exp,  Wairen,  MS,  or  the  like,  may  be  taxed 
by  a  master  in  like  manner.  And  when  the  commission  was  su- 
perseded by  arrangement  between  the  parties,  and  the  bankrupt 
.  paid  the  solicitor's  bill  without  taxation,  in  order  to  facilitate  the 
supersedeas,  the  court,  on  petition,  ordered  it  to  be  taxed  by  the 
master.  Ex  p.  Heyden,  2  Glyn  4r  /•  62. 

If  one-sixth  of  the  amount  of  the  bill,  or  more,  be  taken  off 
in  taxation,  the  costs  of  taxation  shall  be  paid  by  the  party 
whose  bill  is  taxed,  as  in  other  cases.  Ex  p.  Wood  ^  al,. 
Buck,  129.  Ex  p.  Bellatt,  4  Mad.  379.  Ex  p.  Hatherway, 
2  Mad.  329. 

Remedy  for  them,'\  For  the  amount  of  the  petitioning  creditor's 
costs,  the  solicitor's  and  messenger's  remedy  is,  not  hy  petition, 
Ex  p.  ,  Buck,  175,  but  tee  Ex  p.  Johnion,  1  Glyn  ^J.  23, 

temb.  eonu,  but  by  action ;  and  the  action  must  be  brought  against 
the  petitioning  creditor,  and  not  by  the  messenger  agidnst  the 
solicitor,  Hartop  v.  Juhet,  3  Af.  ^  5.  438.  Hart  v*  WhUe,  Holt, 
376.  See  Ex  p.  Hartop,  1 2  Vet,  349,  or  by  the  solicitor  or  mes- 
senger against  the  assignees.  Burwood  v.  Felten,  4  D.^  JR.  621. 
Exp.  Hayfies,  1  Glyn  ^  /.  35.  And  where  the  petitioning  ere* 
ditor  was  afterwards  made  assignee,  and  tiie  action  was  brought 
against  him  and  the  other  assignee  jointly,  it  has  holden  that 
the  plaintiff  could  not  recover,  Finehett  v.  How  Sf  oL,  2  GoMp* 
278.  See  Tarn  v.  Heyt,  1  Stark.  276.  But  where  a  lelieitor 
agrees  with  the  petitioning  creditor  to  work  the  commiitioa  fbr 
a  certain  sum,  in  that  case,  as  soon  as  he  receives  as  much  as  is 
sufficient  to  pay  the  messenger's  bUl,  the  meKenger  may  main- 
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tain  an  action  against  him  for  the  amount  of  it,  ai  for  lo  nnch 
money  had  and  received  to  his  nse.  Hartop  y.  Jyku,  2ILif 
S,  438.  So,  where  the  solicitor  who  sued  out  the  commission, 
was  retained  by  the  assignees,  and  having  made  out  and  de- 
livered his  bill  to  them,  as  wett  for  the  business  done  before  the 
choice  of  assignees  as  for  that  done  after,  was  paid  by  them  a 
sum  of  money  on  account  generally :  it  was  holden  that  he  was 
bound  (as  the  assignees  themselves  would  have  been)  to  appro- 
plate  itue  sum  so  received  to  the  payment  of  thatnortion  of  the 
bill  for  which  the  petitioning  creditor  was  liable;  and  that 
therefore,  in  an  action  by  the  petitioning  creditor  against  him 
for  the  amount  of  a  private  debt,  he  could  not,  under  those  cir- 
cumstances, set  off  the  amount  of  the  petitioning  creditor's  costs 
of  the  commission,  for  they  were  already  satisfied.  PhiUips  v. 
Dicai,  15  East,  248.  In  another  case,  indeed,  it  was  holden  at 
nisi  prha,  that  where  assignees  retain  the  same  solicitor  that 
sued  out  the  commission,  tbey  make  themselves  liable  to  him  for 
the  costs  as  well  before  as  after  the  choice  of  assignees,  as  upon 
an  original  retainer ;  Tarn  v.  Aeyt,  Holt,  378,  1  Stark,  278 ; 
but  this  may,  I  think,  be  doubted.  The  petitioning  creditor, 
however,  is  liable  only  for  the  ordinary  and  necessary  expenses, 
unless  incurred  by  his  orders ;  and  therefore  it  has  been  nolden 
tiiat  he  was  not  liable  to  the  messenger  for  the  expenses  of  an 
unnecessary  and  fruitless  journey  to  the  Isle  of  Man,  undertaken 
without  his  authority.     BiUingt  v.  Waitn,  1  Stark,  363. 

Whatever  sums  the  petitioning  creditor  is  thus  obliged  to  pay, 
he  must  be  reimbursed  out  of  the  first  money  that  is  got  in  un- 
der the  commission  ;  6  Gto,  4.  e.  16.  $  14,  twpTa;  and  his  re- 
medy for  it  is  by  petition,  or  perhaps  by  action  against  the 
assignees  for  money  bad  and  received.  But  he  cannot  petition 
to  be  paid  his  costs  by  an  asngnee  who  has  been  removed ;  and 
when  it  was  against  such  an  assignee  and  also  against  the  as- 
signee appointed  in  his  stead,  the  court  held  that  they  could 
make  an  order  on  the  latter  only.    Ri  Gibson,  1  Glyn  ^  J»  303. 

As  to  the  costs  for  which  the  assignees  are  liable,  the  solicitor 
or  messenger  may  have  his  remedy,  either  by  petition.  Ex  p. 
Hartapp,  1  Rose,  449,  or  by  action ;  and  this,  even  before  the 
bill  has  been  taxed  by  the  master.  Tarn  v.  Heys,  1  Stark.27S, 
Set  Findtett  v.  How  ^  al.,  2  Camp.  278.  Where  the  solicitor 
who  sued  out  the  commission,  was  retained  by  the  assignees, 
and  was  paid  by  them  money  on  account  generally,  having  pre- 
viously delivered  to  them  his  bill,  as  well  for  business  done  be- 
fore the  didce  of  assignees  as  for  that  done  after :  it  was  holden 
that  the  sum  so  paid  to  him  should  be  appropriated  in  the  first 
place  to  the  payment  of  that  portion  of  the  bill  for  which  the  pe- 
titioning cremtor  was  liable.    PhiUips  v.  Dicas,  15  JSast.  248, 
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time.  JEr  p.  Freeman,  1  Bote,  380.  and  tee  Re  Hayet,  1  Gfyw 
4/.  255.  The  commistioii  k  deemed  prosecuted,  wheie  &e 
advertisements  dedaring  the  bankruptcy  have  appeared  in  Uie 
Gazette,  Ex  p.  Leicetter,  6  Fes.  429.  Ex  p.  Laytan,  £c  p.  Herd- 
tridte,  6  Fin.  434.  and  tee  Ex  p,  Hendenon,  2  Rote,  190.  Ear  p. 
Mover,  19  Tei.  539,  or,  under  circomstanoes,  if  the  party  be 
dedaied  a  bankrupt.  Ex  p.  EUit,  7  Vet.  135.*  Exp*SoppU, 
Buck,  81,  within  the  limited  time. 

4.  If  a  baidEmpt,  after  a  docket  struck  against  him,  give  to 
the  creditor  who  struck  it  any  money,  security,  or  other  satis- 
faction for  his  debt,  or  any  part  thereof,  the  Lord  Chancellor, 
in  such  a  case,  may  either  declare  such  commission  to  be  valid, 
and  direct  the  same  to  be  proceeded  in,  or  may  order  it  to  be 
superseded,  and  a  new  commission  may  diereupon  issue.  6  Geo, 
4.  e.  16.  i  8.  ante,  p.  48.  Ex  p.  Brine,  Buck,  19,  168.  and  tee 
£r  p.  Thompeon,  I  Vet.  157.  The  court,  however,  will  not  su- 
peniede  the  commission  upon  this  ground,  upon  the  petition  of 
the  baaknipt.    Ex  p.  Kiri,  15  Vet.  464. 

5.  Formerly,  if  the  commission  were  concerted  between  the 
bankrupt  and  the  petitioning  creditor,  however  beneficial  it 
might  appear  to  be  to  the  creditors.  Ex  p.  Edmonton,  7  Fef.303. 
Exp.  Brooket,  Buck,  257.  Ex  p.  Gouthwaite,  1  Rote,  87.  Ex  p. 
Fritter,  Budc,  77.,  or  if  it  were  the  bankrupt's  commission,  that 
is  to  say,  one  sued  out  at  his  instigation,  nowever  hostilely  it 
might  be  prosecuted.  Ear  p.  Grant,  1  Glyn  SfJ.17.  &p. 
J}mnm,  1  Rote,  398.  Exp.  Staff,  Buck,  431,  249.  tee  Ex  p. 
Warwiek,  4  Mad,  262,  temb.  cent,,  the  court  upon  petition  would 
supersede  it.  But  whether  the  oourt  will  now  adhere  strictly 
to  these  decisiens,  since  the  bankmpt,  by  stat.  6  Geo.  4.  c.  16. 
§  6  (ante,  p.  47),  may,  by  filing  a  declaration  of  insolvency^ 
procure  himself  to  be  declared  a  bankrupt,  and  thus  do  that  di- 
rect and  legally,  which  he  was  heretofore  prevented  from 
doing  indirectly,  remains  to  be  determined.  Wherever  it  ap- 
pears that,  with  a  view  to  impose  upon  the  Great  Seal,  a  com- 
mission has  been  taken  out,  upon  fabrications  of  negotiable  pa- 
per, the  Court  will  direct  the  Attorney  General  to  take  such 
steps  for  lh»  prosecution  of  the  parties  as  the  case  may  require. 
Ex  p.  Emery,  Buck,  422.  and  tee  Exp,  Kerihaw,  6  Vet.  2. 

6.  Wherever  a  fraud  has  been  practised  upon  the  court,  in 
the  issuing  of  a  commission,  the  court  upon  petition  will  super- 
sede it,  however  beneficial  it  may  appear  to  be  to  the  creditors, 
and  will  make  the  parties  implicated  in  the  fraad  pay  the  costs. 
Ex  p.  Brocket,  Buck,  257.  Ex  p.  Boyle,  Id.  247.  Ex  p.  Battier. 
Id.  426.    Ex  p.  Thorpe,  1  Vet.  394. 

7.  If  a  commission  be  sued  out  to  efiect  a  particular  purpose, 
foreign  to  the  legitimate  object  of  a  commisston,  as  to  eflbct  a 
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dbsolution  of  partDership,  Ex  p«  Browne,  1  Rou,  161»  or  to 
determine  a  lease.  Ex  p,  GalUmon,  2  Bug,  484,  or  to  force  the 
iMLBkhipt  to  a  compromise.  Ex  p.  Haretmrt,  2  Rote,  203,  or  the 
like,  particulaiiy  if  there  be  any  fraudulent  motive  mixed  op  in 
it.  Ex  p.  WUbeam,  Buek,  459,  5  Mad.  1,  the  oonrt  will  in  gene* 
ral  si^persede  it,  whether  such  purpose  can  or  not  be  otherwise 
defeated.  Ex  p^  Bourns,  2  Glyn  S^  J.  137.  Bnt  the  court  will 
not  supersede  a  oonunission  t^en  out  with,  the  intent  and  pur- 
pose d  operating  as  a  commission,  though  the  intention  be  also 
to  defeat  an  action.  £r  p.  Bournef  ta  tupra.  And  it  is  no  ob- 
jection to  a  commission,  that  it  was  sued  out  with  intent  to 
defeat  a  previoos  execution,  if  no  collusion  appear  upon  the 
part  of  the  bankrupt ;  Menkam  v.  Edmonton,  I  B.  Sf  r,  869. 
Ex  p.  Edmonton,  7  Vet.  303.  Ex  p.  Gardnor,  1  Rote,  377,  1 
F.  4c  B.  45.  Ex  p.  Arrowtmiih,  14  Fes.  209  ;  for  one  of  the 
principal  objects  of  a  commission  of  baidmipl^  is,  to  prevent 
the  property  from  being  swallowed  iq>  by  any  one  of  the  trader's 
creditors,  SJid  to  have  it  fisirly  distributed  amongst  all. 

8.  If  a  commission  be  sued  out  by  one  of  several  creditors,  in 
breach  of  good  £utfa  towards  the  others,  the  court  will  in  gene«> 
ral  supen^e  it.    Se«Exp.  Lowe,  1  Glyn  8^  /.  78. 

9.  If  the  bankrupt  htjte  paid  all  his  creditors  their  full  de- 
mands, with  interest,  the  court  upon  his  petition  wiU  award  a 
mpertedeat.    See  Ex  p.  Bryant,  2  Rote,  1,  1  F.  5[  B.  211. 

10.  And  even  where  the  bankrupt  has  not  paid  has  crediton 
their  full  demands,  yet  if  all  the  creditors  who  nave  proved  upon 
the  estate  consent  to  the  commission  being  superseded,  the  Lord 
ChanoeUor  upon  petition  will  supersede  it.  Ex  p,  Duekwortk, 
16  Vet.  416.  But  by  Ord.  Eldon,  21  August,  1818,  no  com- 
mission shall  be  superseded,  on  the  grounds  of  sodi  consent 
having  been  given,  until  after  the  second  meeting ;  and  the  com- 
missioners, on  being  satisfied  at  the  second  meeting  that  a  peti- 
tion will  be  presented  for  superseding  the  eommissioa,  with  lAie 
consent  of  ail  the  creditors  who  shall  have  proved  debts,  shall 
in  such  case  adjourn  the  choice  of  assignees  to  some  future  day, 
in  order  to  give  the  opportunity  of  presenting  such  petitioD  for 
a  supertedeat  in  the  manner  hidierto  accustomed.  And  in  a  case 
where  all  the  creditors  consented  to  the  tupertedeat,  exc^t  one, 
who  had  died  insolvent,  and  whose  son  was  ready  to  consent, 
and  all  the  commissioners,  save  one,  were  dead ;  it  was  ordered, 
on  petition,  that  the  surviving  commissioners  certify  to  the 
Chancellor  the  names  of  the  creditors  who  had  proved,  and  that 
the  son  of  the  deceased  creditor  might  be  allowed  to  consent  to 
the  supertedeat.  Ex  p.  WdUit,  2  Glyn  and  J.  25. 

.  And  now,,  by  stat.  6  Geo.  4.  c.  16.  $  133.  it  is  enacted,  that 
at  any  Daeeting  of  creditors  after  the  bankr^t  shaU  have  passed 
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kis  last  examiltation,  ^whereof,  and  of  the  purport  o/  wUcfa, 
twenty-one  days  notice  shall  have  been  given  in  the  London 
Gazette^)  if  the  bankrupt  or  his  friends  shall  make  an  efier  of 
composition,  or  security  for  such  composition,  which  nine-teitths 
in  number  and  value  of  the  creditors  assembled  at  sijch  meeting 
shall  agree  to  accept,  another  meeting  fmr  the  purpose  of  jdecidU 
ing  upon  such  ofibr  shall  be  appointed,  whereof  such  notice,  as 
aforesaid  shall  be  given  ;  and  if  at  such  second  meeting  nine- 
tenths  in  number  and  value  of  the  creditors  then  present  shall 
also  agree  to  accept  such  offer,  the  Lord  Chancellor  shall  and 
may,  upon  such  acceptance  being  testified  by  them  in  writing, 
supersede  the  said  commission. 

And  by  sect.  134,  in  deciding  upon  such  ofibr  as  'aforesaid, 
any  creditor  whose  debt  is  below  twenty  pounds  shall  not  be 
reckoned  in  number,  but  the  debt  due  to  such  creditor  shall  be 
computed  in  value  ;  and  that  any  creditor  to  the  amount  of  fifty 
pounds  and  upwards,  residing  out  of  England,  shall  be  person- 
ally served  with  a  copy  of  the  notice  of  the  meeting  to  decide 
upon  such  offer  as  aforesaid,  and  of  the  purpo'se  for  which  the 
same  is  called,  so  long  before  such  meeting  as  that  he  may  have 
time  to  vote  tiiereat ;  and  such  creditor  shall  be  entitled  to  veie 
by  letter  of  attorney,  executed  and  attested  in  manner  hereby 
required  for  such  creditor's  voting  in  the  choice  of  assignees ; 
and  if.  any  creditor  shall  agree  to  accept  any  gratuity  or  ^higher 
composition  for  assenting  to  such  offer,  he  shali  forfeit  the  3ebt 
due  to  him,  together  wi&  such  gratuity  or  composition ;  and  the 
bankrupt  shall  (if  thereto  required)  make  oath  before  the  com- 
missioners that  there  has  been  no  such  transaction  betweeahim 
or  any  person  with  his  privity,  and  aliy  of  the  creditors,  and  that 
he  has  not  used  any  undue  means  or  influence  with  any  of,  them 
to  attain  such  assent  as  aforesaid. 

And  by  Ord.  Eldon,  27  June,  1826,  at  the  first  of  the  Aaid 
meetings  a  minute  must  be  taken  by  the  solicitor  of  the  assig- 
nees, of  the  names  of  the  several  creditors  present,  and  the 
amount  of  their  several  debts  standing  in  proof  upon  the  pro- 
ceedings, distinguishing  such  of  them  as  shall  assent  to  such 
composition ;  and  the  second  of  the  said  meetings  must  be 
held  at  a  meeting  of  the  commissioners  named  in  each  respec- 
tive commission  ;  and  that  at  such  meeting  the  commissioners 
by  deposition  of  witnesses  and  documentary  evidence,  as  to 
them  shall  appear  to  be  proper,  must  enquire  and  ascertain 
whether  the  several  particulars  directed  by  the  said  act  to  be 
performed,  previous  to  the  holding  of  such  second  meeting,  have 
been  duly  performed,  and  certify  the  same  to  the  Lord  Chan- 
cellor, Lord  Keeper,  or  Lords  Commissioners  of  the  Great  Seal, 
together  with  the  proceedings  which  shall  have  taken  place  at 


such  second  meeting ;  and  the  communonen  mut  alio  fttate  in 
mtch  'certificate^  what  proportion  in  number  and  value  the  ci«- 
ditors  assenting  to  such  composition  bear  to  the  creditors  who 
shall  have  proved  debts  of  the  amount  of  £20,  and  upwards, 
under  the  commission ;  and  also  whether  any  sale  has  been 
made  of  the  bankrupt's  estate,  in  order  that  provision  may,  if 
*3tpedient,  be  made  for  confirming  the  same.  <Sm  the  form  of 
*fhe  eertificaUy  ii.  0.  148,  post. 

11.  But  there  is  no  instance  of  the  court's  superseding  acorn- 
mission,  merely  because  it  was  to  be  opened  at  a  pl^e  a(  a 
great  dutance  from  the  residences  of  the  main  body  of  the  cre- 
ditors. £r  p.  Ftllows,  2  Mad.  141,  Nor  will  the  court  award 
a  ntperkdeat  upon  the  petition  of  a  creditor,  where  purchases 
have  been  made  under  the  commission  ;  Ex  p.  Edwards,  10  Ves, 
104  ;  nor  upon  the  petition  of  the  bankrupt  in  such  a  case,  un- 
less there  be  affidavits  that  the  bankrupt  has  joined  in  or  con- 
firmed all  the  Conveyances  made  by  the  assignees.  Ex  p,  MU- 
ner,  19  Vet,  204.  So,  even  where  the  bankrupt  had  paid  his 
creditors  205.  in  the  pound,  and  obtained  his  certificate,  the 
court  refused  a  tapenedeas,  without  the  consent  of  the  creditors. 
Ex  p:  Jackson,  8  ves»  533.  So,  it  has  been  refused,  when  ap- 
pfied  for  on  the  ground  that  the  petitioning  creditors  were  part- 
ners, and  one  only  had  signed  the  bond  to  the  Lord  Chancellor. 
Ex  p.  ffodgldnson.  Coop,  99.  and  see  ante,  p.  60.  So,  it  is 
usually  refused  to  the  bankrupt,  after  long  acquiescence  by  him, 
without  a  trial  at  law.  Ex  p.  Kirk,  15  Ves,  464,  Vide  post, 
p.22(J. 

'  When,"]  A  petition  to  supersede  a  commission,  with  the  con- 
sent of  the  creditors,  cannot  be  presented  until  after  the  second 
meeting,  Ord,  Eld,  21  August,  1818,  supra,  that  is  to  say,  the 
first  meeting  for  the  proof  of  debts ;  Ex  p.  Law,  4  Mad,  273  ; 
or  if  the  application  be  made  under  the  statute,  (see  §  133, 134, 
supra,)  not  until  after  the  last  examination  and  the  two  meet- 
ings required  by  the  statute.  Nor  will  the  court  entertain  an 
application  for  a  supersedeas,  in  any  case,  until  after  the  commis- 
sion has  been  sealed.  Ex  p.  Williams,  2V.SfB,  255. 
'  Where  the  supersedeas  is  applied  for,  on  tiie  ground  of  the 
bankrupt's  not  being  a  trader,  or  of  there  being  no  petitioning 
creditor's  debt,  or  no  act  of  bankruptcy, — as  the  petition  in  this 
^ase  is  in  the  nature  of  an  appeal  from  the  decision  of  the  com- 
missioners, the  court  cannot  entertain  the  application,  unless 
there  bave  been  an  adjudication.  Ex  p.  Lanchester,  17  Ves, 
$12.  Ex  p.  Hague,  1  Rose,  150.  Ex  p.  Foster,  1  Rose,  49, 
IT  Ves,  414.  But  a  petition  for  a  supersedeas,  on  the  ground  of 
frtiid,  may  be  presented  before  adjudication^  Exp,  Battier, 
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Buefc,  426 ;  of  the  petitioning  creditor  m&y  tppfy  for  tt  mpene- 
deat  before  ^e  commisnon  is  opened,  provided  the  bankrupt 

htre  been  prerionsly  served  with  tbfe  petition.    Re ,  1 

Giyn  4r  /•  23.     Ex  p,  Prowm,  Id.  92. 

In  general,  a  petition  for  a  supene3edi  on  the  part  of  the 
bankrupt,  or  on  the  pait  of  the  bankrupt  and  others,  cannot  be 
presented  nntil  after  he  has  snrreiidered.  Ex  p.  WiUditson,  1 
Glyn  4  /.  387.  Ex  p.  Jona,  11  Vet,  40d,  unless  he  have  been 
prevented  from  surrendering  by  accident;  or  the  like.  See  Exp, 
Whittington,  Buck,  235.  But  as  a  bankrupt  is  not  bound  to 
surrender  before  the  forty-second  day,  or  last  j^ublic  meeting, 
his  not  having  surrendered  is  no  objection  to  his  petition  for  a 
supenedeae  presented  before  that  period ;  Ex  p.  Nicholls,  2  Glyn 
if  J.  101 ;  and  the  petitioning  creditor  may  petition  for  a  super' 
tedeat  before  the  surrender  of  the  bankrupt ;  vide  supra  ;  and 
even  after  adjudication,  if  the  bankrupt  be  out  of  the  country, 
or  the  Uke.    See  Exp.  Hopkins,  1  Rose,  228. 

But  a  supersedeas  will  not  in  general  be  awarded,  after  the 
bankrupt  has  obtained  his  certificate :  not  at  the  prayer  of  a 
creditor,  except  for  fraud,  Exp,  Moule,  14  Ves.  602,  or  unless  the 
invalidity  of  the  commission  appear  dearly  upon  the  face  of  the 
proceedings :  Ex  p.  Poole,  Cox,  227.  Ex  p.  Levi,  Buck,  75.  and 
see  Exp,  Cutten,  Buck,  69  :  not  at  the  prayer  of  the  bankrupt, 
unless  the  commission  have  been  decided  to  be  invalid,  and  the 
title  of  the  assignees  successfully  resisted,  in  an  action  at  law, 
Ex  p,  Bass,  4  Mad.  270,  or  tiie  Kke. 

Nor  will  the  court  award  a  supersedeas,  either  upon  the  part 
of  the  bankrupt,  Exp,  Abell,  1  Glyn  4r  J*  199»  or  on  the  part 
of  the  creditors.  Ex  p,  Cutten,  Buck,  68.  Ex  p,  Mouie^  14  Ves» 
602,  if  the  bankrupt  or  creditors  respectively  have  long  ac- 
quiesced in  the  commission. 

How,"]  Where  a  commission  is  supersedable  for  want  of 
prosecution,  under  Lord  Loughborough's  order  {see  ante,  p.  221. 
64),  it  may  be  superseded,  as  of  course,  upon  application  at  the 
bankrupt  office,  t^  any  person  but  the  bankrupt;  but  if  the 
bankrupt  would  apply  for  a  supersedeas  for  such  a  cause,  he 
must  present  a  petition  in  the  regular  way.  Ex  p.  Gale,  1  Glyn 
if  J,  43.  The  mode  of  proceeding  in  all  other  cases,  also,  is 
by  petition.  Even  if  a  commission  be  supersedeable  for  two 
causes,  one  of  them  being  for  want  of  prosecution  under  Lord 
Loughborough's  order  above  mentioned,  a  creditor  may  apply  by 
petition  to  the  court  for  a  supersedeas,  although  he  might  have 
obtained  the  order  for  it>  as  at  course,  for  the  latter  cause,  upon 
mere  application  at  the  bankrupt's  office.  Ex  p,  Lowe,  1  Glyn 
if  /.  76. 
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The.  pelitMMi  may  be  pmfeaed  l]gr  the  bukrtipt  himielf,  or  by 
the  asiigaeesy  or  by  any  of  the  creditors. 

The  bankrupt  laay  apply  to  sapersede  his  commiisioD,  even 
although  voder  a  coounitment  by  the  commiitiionew  for  not  an- 
«weringt.&c. ;  but  in  thia  latter  case  he  must  have  the  coaaent 
of  the  crediion  to  the  tujf^rudmt*  Ex  ;k  Brwn,  2  Swamt,  290. 
Ex  p.  M^getum,  I  Rm,  (50, 18  Vet,  289.  iUdhe  mny  petitioii 
in  fomt^  ptmperit*  Ex  p*  Narthim,  2  Rm,  140.  2  V.  Sf  B, 
124.  But  if  theie  have  been  purchases  under  the  commisaioa, 
th^  application  asnst  be  accompanied  with  affidavits  that  the 
banknipt  Aas  joined  in  or  confirmed  the  conveyances  of  the  as- 
signeos,  Ex.  p,  MUner,  19  Vtu  204,  and  antty  p.  225,  or  atleaat 
the  court  will  make  tbiii  one  of  the  conditions  of  their  airaidtng 
the  writ.  And  as  the  bankrupt  can  tiy  the  validity  of  the  com- 
mission, at  any  time,  by  action,  the  court  often  in  doubtful  cases 
leave  him  to  that  comedy,  and  refuse  the  wpentdmu  ucUil  after 
the  trial.  It  has  been  decided  also,  that  a  person  aitayited  of 
felony  cannot  be  heard  by  petition  to  the  Lord  Chancellor  to 
superaede  a  commission  of  bankruptcy  issued  against  him, 
whether  his  attainder  arose  out  of  the  commission,  or  not.  R. 
V.  BulUtdt,  I  Taunt.  82. 

The  assignees  mi^  apply  to  supersede  the  commission,  even 
for  defects  appearing  upon  the  face  of  the  proceedings :  but 
such  an  application  will  be  watched  with  great  jealousy  ;  and 
the  as8%nees  must  first  do  all  in  their  power  to  clear  away  the 
doubts  as  to  the  validity  of  the  ooaamission,  before  they  apply. 
Ex  p.  GravfSf  1  Qiyn  6f  J.  86.  Where  assignees,  being  satis- 
fied that  the  evidence  on  the  proceedings  of  the  act  of  bank- 
ntptcy,  &c.  vouM  not  support  the  commission,  if  contested,  ap- 
plied to  the  petitioning  creditor,  and  pressed  him  to  pnoduoe 
such  otiier  evidence  before  the  commissioners  as  would  support 
it,  saying  that  in  the  event  of  his  not  doing  bo»  they  should  be 
obliged  to  petition  to  supersede  tikfi  commission,  and  at  his 
costs ;  but  the  petitioning  creditor  took  no  notice  of  these  ap- 
plications of  the  assignees :  the  Lord  Chancellor  held  that  it 
was  competent  to  the  assignees  to  petition  for  a  miperudMos  in 
sodi  a  case,  but  be  refcarred  it  in  the  first  place  to  Ute  commis^ 
sioaers  to  call  a  meeting  for  the  purpose  of  receiving  infonna- 
tioa  from  the  petitiooing  creditor,  and  tq^n.  the  sufficiency  or 
insaffideocy  of  that  shwld  depend  the  awarding  of  the  super- 
$edtoe.    Id.  • 

A  creditor  may  apply  to  supersede  the  coamiission,  even  al- 
though privy  to  the  very  act  on  which  he  giounds  his  objection 
to  the  commiswm.  Ex  p.  Brine,  Buck,  19, 108.  The  petition 
must  allege  him  to  be  a  creditor  ;  it  is  not  sufficient  that  that 
fact  ia  aUted  in  the  affidavits.    Ex  p.  0x1^,  I  Gli/n  ^  /.  12. 
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A  cieditor  may  petitioii  fbr  8  safpenedMtt  although  he  has  not 
proved  under  the  commissioii  v  ^  h»  claim  to  tfuperftede  is  ad- 
vetie  'to  the  commission  :  but  -  his  having  proved  will  not  pre- 
dude  his  petitioning  for  a  tupened^as,  B»  p,  Bensar,  2  Rose,  61. 
MtUkm  T.  Adana,  Id,.  38.  But  the  petitioner  must 
shew  himself  to  be  a  creditor,  by  sweating  to*  his 
debt,  either  under  the  commission,  or  in  support  of  the 
^petition  ;  Anon,  2  Mad.  tfrratovMi.;  «nd  he  mUst  be  a  creditor 
at  the  time  his  petition  is  actually  heard ;  for  if  a  creditor,  suing 
at  law,  petitions  for  a  superMdeatf  and  he  recovers  at  law,  and 
fixes  the  bail  who  pays  the  debt,  before  the  petitioa  eomes  on 
for  hearing,  the  petition  cannot  be  heard.     Ex  p.  Parry,  MS* 

So,  it  has  been  decided,  that  the  plaintiff  in  an  action,  iA 
which  an  attorney,  the  bankrupt,  had  been  attached  for  not  put-' 
ting  in  bail  in  pursuance  of  his  undertaking,  had  a  sufficient  in- 
terest to  enable*,  him  to  petition  to  supenede  the  commission. 
Ex  p.  Bold,  Cox,  423. 

As  to  the  petition  itself,  and  the  practice  relating  to  it,  see 
the  next  section.  If  it  be  a  petition  with  the  consent  of  the 
creditors,-  the  consent  is  vnritten  at  the  foot  of  it,  and  must  be 
signed  by  all  the  creditors  who  have  proved.  An  sfiidavit  must 
be  made  of  the  signature  of  the  creditors,  and  laid,  together 
with  the  petition,  before  the  commissioners ;  and  the  eommiff- 
sioners  then,  having  first  aseeTtained  that  all  the  creditors  have 
signed  the  consent,  will  ngn  a  certificate  to  that  efiect,  which 
must  accompany  the  petition  tvhen  presented.  Set  th§  form  of 
the  petition,  n,  p.  1 43 ;  ef  the  eonttnt,  ii.  p,  144 ;  of  the  affidavit, 
ii«  p,  144  ;  and  of  the  eommittionOM^  cem^ieate,  ii.  jk  145. 

If,  upon  the  hearing,  the  matter  sippear  dear,  the  eourt  will 
at  oQce  decide  upon  the  petition  and  affidavits,  without  directing 
an  issue  to  try  the  validity  of  the  commission,  even  although 
the  petitioning  creditor  should  be  deriroQS'of  tiying  it.  Ex  p. 
GaUimope,  1  Mad,  67.  Ek  p.  GuUten,  1  Atk.  193.  Exp.  WU* 
ton.  Id.  217.  Where  the  act  of  bankruptcy  on  the  proceedings 
appeared  to  be  insufficient,  and  theie  was  no  affidavit  of  any 
other  act  which  would  support  the  commission,  and  no  questiott 
raised  which  could  make  a  trial  at  law  useftil,  the  court  supei^ 
seded  the  commission  without  an  issue.  Ex  p.  Bwgett,  Buck, 
233.  Even  where  the  trading,  petitioning  creditof's  debt,  and 
act  of  bankruptcy,  on  the  face  of  the  praceedings,  appear  suffi- 
dent,  yet  if  the  court  be  satisfied  of  tne  insufficiency  of  any  of 
them,  from  the  affidavits,  it  will  supersede  the  commission,  with- 
out an  issue.  Ex  p.  OalUmore,  2  Rote,  234.  But  if  the  court 
have  any  doubt  of  the  facts  of  the  case, — ^then,  if  the  tuperte^ 
deat  have  been  applied  for  by  a  creditor,  an  issue  will  be  di- 
i«cted,  to  try  the  validity  of  thecommiflrion  $  but  if  it  lia^e  bean 
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applied  for  by  the  banknipl  hiiBAelf,  thtt  oonit  will  not,  ta  gene^ 
ral,  (unleas  under  partieu W ektuiofttaiicet,  tee  Exp,  CdHfUt  1 
Boee,  373,)  diiect  an  iawie, 'because  the  bankrupt  can  at  any 
time  bring  an  action  to  try  the  validity  of  the  commission ;  Ex 
p.  Nutt,  I  Ath*  102 ;  if  the  banknq>t,  however,  bring  an  action, 
and  thereby  establish  the  invalidity  of  the  commission,  the  court 
will  immediate]^  grant  the  ntpemdeat,  and  will  not  delay  doing 
so  until  jafter  anether  tTAl,  unless  under  very  special  circum- 
stances^ .  Exp,  JHtk,  1  Rcee,  61.  Or  if,  in  any  case,  upon  a 
petition  fos  a  enpert^imi,  it  appear  that  an  action  has  been  al- 
ready commenced,  to  tiy  the  validity  of  the  commission,  the 
court  wiU  retain  ^e  petition,  and  defer  the  consideration  of  it 
until  the.  event  of  the  trial  at  law  be  known.  Ex  p.  Price,  Buck,- 
230,  3  Mad,  236. 

Upon  directing  an  issue,  the  court  will  state  the  terms  of  it 
in  the  ocder,  and  direct  who  are  to  be  made  plaintiff  and  de- 
fendant, what  shall  be  deemed  admissible  as  evidence,  and  who 
shall  be  examined  as  witnesses,  &c. ;  eee  Ex  p.  Carter  ^  aU 
1  Glyn  if  J.  326 ;  and  if  any  other  act  of  bankruptcy  than  what 
is  stated  on  the  proceedings,  ia  to  be  allowed  in  evidence,  to 
support  the  commission,  the  defendant  will  be  ordered  to  give 
a  notice  to  the  plaintiff  of  the  acts  on  which  he  relies,  and  of 
the  evidence  by  which  he  intends  to  prove  them,  in  order  that 
the  latter  may  not  be  taken  by  surfMrise.  Ex  p,  Bogen,  Buck, 
137.  When  the  iseue  is  oidered,  the  court  will  order  the  peti- 
tion to  stand  over  to  a  particidar  day,  so  as  to  give  time  for  the 
issue  to  be  tried  in  the  mean  time ;  and  if  the  plaintiff  do  not 
proceed  .to  ^the  trial  befone  that  time,  or  account  satis&ctorily 
for  his  not  having  done  8o»  the  court  will  decide  against  him. 
Ex  p.  Ra9kfin,  3  Madm  371.  When  the  issue  is  tried,  the  court 
will  immediately  award  eupertedeas,  or  dismiss  the  petitbn,  ac- 
cording to  the  result  of  the  trial ;  and  it  will  not  direct  another 
issue  Of  trial,  unless  for  vefy  special  reasons.  See  Ex  p.  Protser, 
Buck,  7.7.     Ex  p.  Bryant,  2  Aote,  1. 

Care  must  be  taken  that  the  eupenedeat  correspond  with  the 
commission,  in  the  names  and  descriptions  of  the  bankrupt  and 
the  petitioning  creditors ;  a  variance  in  this  respect  would  be 
fatal.  Mtatlmoe  v.  Diekkuon,  I  Moor,  104.  Sh  tU  form  of 
the  writ,  ii«  p»  150. 

Lastly,  an  advertisement  of  the  commission  being  superseded, 
must  be  inserted  in  the  Gazette.    «Sm  the  form,  ii.  p,  151. 

Its  effect,']  The  eupersedeas  renders  the  certificate  and  all  the 
proceedings  had  under  the  commission,  of  no  effect,  Everett  v. 
Baekhoute^  10  Vet.  94,  and  the  esUtes  conveyed  othe  assignees 
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are  thtreby  divested.  Ex  p»  Bowier,  Buck,  858.  £r  p.  Smith, 
Buefc,  262,  n.  But  by  stat.  6  Geo.  4.  c.  1&  $  87,  the  tHles  to 
property  sold  under  a  commissiOB,  shall  not  be  impeached, 
'*  unless  the  bankrupt  shall  have  commenced  proceedings  to 
snpersede  the  said  cemmission,  and  dulj  prosecute  the  same, 
within  tw^«  calendar  months  fimn  the  issuing  thereof  ,**  ant9. 
p,  179 ;  «m1  we  have  seen  that  m  all  cases  where  a  eupertodms 
is  applied  for  by  the  bankrupt,  the  incenvenienee  Ukely  to  arise 
in  this  respect  is  obviated,  by  making  the  bankmpt  join  in  or 
confirm  the  conveyances  of  the  assignees.  See  mnte,  p,  227. 
And  by  sect.  16,  where  a  joint  commissioB  is  sued  out  against 
two  or  more  persons,  it  may  be  superseded  as  to  some,  and 
stand  good  as  to  the  others ;  in  which  case  the  letter's  oertificate 
will  not  be  affected  by  the  supersedecu.  See  poet,  Ch.  2.  Last- 
ly, by  sect.  69,  where  a  creditor  abandons  proceedings  in  any 
action  or  suit  lor  his  debt,  and  elects  to  prove  under  the  com- 
nussion,  if  the  commission  be  afterwards  superseded,  he  "  may 
proceed  in  the  action  as  if  he  had  not  so  elected,  and  in  bailable 
actions  shall  be  at  liberty  to  anest  the  defendant  de  novo,  if  he 
has  not  put  in  bail  below,  or  perfected  bail  above,  or  if  tiie  de- 
fendant has  put  in  or  perfected  such  bail,  to  have  recourse  agunst 
such  bail,  by  requiring  the  below  baU  to  put  in  and  perfect 
bail  above  within  the  first  eight  days  in  term  after  notice  in  the 
London  Grazette  of  the  superseding  such  commission,  and  by 
suing  the  bail  upon  their  recognizance,  if  die  oondition  thereof 
is  broken."    Ante^  p.  111. 

Upon  a  commission  being  superseded,  a  new  commission  may 
be  sued  out  against  the  same  trader ;  and  this  may  de  done  im- 
mediately after  the  court  has  pronounced  its  decision,  and  be- 
fore any  order  be  actually  drawn  up.  Ek  p.  Bower  if  al.,  1  Gljfn 
^  J.  262. 

Procedendo,'}  If  a  writ  of  wpersedeas  have  been  awarded 
where  it  ought  not,  it  may  be  rendered  ineffective  by  awarding 
a  writ  of  procedendo.  The  petition  for  a  procedendo  is  in  the 
nature  of  a  petition  for  a  rehearing,  or  an  appeal :  if  the  niper- 
tedeas  have  Iwen  awarded  by  the  Lord  Chancellor,  the  proee- 
dendo  must  also  be  awarded  by  him,  and  not  by  the  Vice  Chan- 
cellor ;  Ex  p.  Crump,  Buck,  3  ',  if  the  supersedeas  be  awarded 
by  the  Vice  Chancellor,  either  he  or  the  Lord  Chancellor  may 
award  a  proeedondo ;  but  if  the  supersedeas  have  been  awarded 
by  the  Vice  Chancellor,  and  his  order  be  confirmed  by  the  Lord 
Chancellor,  the  Vice  Chancellor  cannot  hear  a  petition  for  a 
procedendo,  unless  the  Lord  Chancellor  direct  him  to  do  so.  Ex 
p,  Hurd,  Buck,  45. 

The  effect  of  the  writ  of  procedendo,  is  to  place  every  thing 
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ill  the  same  lituaiioii  precisely,  as  if  the  tupentdeas  had  not 
been  awarded  and  issued.  Simb,  set  Exp.  AnoUr,  Bticfc.  358. 
Set  the  form  of  tht  writ,  ii.  p.  152. 


Section  XVII. 
PetitioHS, 

In  what  coMi.]     Eveiy  application  to  the  Loid  ChaiicelloT>  in 
cases  of  bankruptcy,  whether  it  he  an  ori^nal  applicatioe,  or 
an  ap^cation  by  way  of  appeal  from  a  decision  of  the  coaunis- 
sionerg,  must  be  by  pedtion,  and  not  by  bill.    Even  where  cre- 
ditors who  had  proved  under  a  conunission,  bronght  an  action, . 
the  court  upon  petitioa  granted  an  injunction,  restraining  them 
from  proceeding  in  it,  or  permitdag  their  names  to  be  used  for 
the  purpose.  Ex  p.  Grant,  Buck,  90.  Where  the  assignees  filed 
a  bill  to  restrain  the  bankrupt  from  further  proceedings  at  law 
to  impeach  the  commission,  it  was  holden  bad  on  demurrer,  the 
remedy  being  by  petition.    Kirkpatrick  v.  Deunett,  I  Glyn  ^  J, 
300.    So,  a  bill  filed  against  a  bankrupt  and  his  assignees, 
questioning  the  validi^  of  the  commission  and  praying  an  ac- 
count, or  if  the  commission  were  legal,  then  praying  for  leave 
to  prove  what  should  appear  to  be  due  under  the  bankruptcy, 
waa  holden  bad  on  demurrer,  the  proper  mode  of  (|uestioning 
the  validity  of  a  commission  being  oy  petition.     BoiUjf  v.  Ftn- 
cent,  5  Mad»  48.    So,  a  bill  filed  by  assignees  against  a  Cfedi- 
tor,  for  a  discovery,  and  to  have  the  proof  of  his  debt  expunged, 
was  holden  had  on  demurrer,  the  course  of  proceeding  being  by 
petition.     Clarhe  v.  Capron,  2  Vet,  666.    So,  a  bill  filed  by  a 
bankrupt  (who  was  afterwaids  discharged  as  an  insolvent),  and 
his  assignee  under  the  insolvent  act,  against  his  assignees  under 
the  commission  and  others,  charging  collusion  and  improper 
conduct,  and  that  all  or  most  of  die  creditors  under  the  com> 
mission  were  satisfied,  and  praying  an  account,  was  hokiett  bad 
on  demurrer,  the  mode  of  proceeding  in  such  a  case  being  by 
petition.     Paxton  v.  Davit,  I  Rote,  79.    Even  if  the  assignee 
wish  to  become  a  purchaser  of  any  part  of  the  bankrupt's  estate, 
he  must  petition  for  leave  to  do  so,  and  serve  the  other  assignees 
and  the  bankrupt  with  the  petition.    Ex  p.  Page,  4  Mad,  459. 
So,  the  remedy  against  an  assignee  for  the  amount  of  a  dividend 
declared,  is  by  petition.    6  Geo.  4.  c.  16.  $  111,  ante,  p.  214. 
Even  after  the  commission  is  superseded,  a  purchaser  may  pe- 
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tition  to  hav<e  money,  lodged  by  him  as  a  deposit  »t  eale  of  the 
bankrupt's  property,  returned  to  him  by  the  assignee*  JS|k  p. 
Fecior,  Buch,  428. 

But  the  court  have  no  Jurisdiction  to  appoint  a  receiver,  upon 
a  petition  in  bankruptcy.  Ex  p.  Tuppgr^  I  Rase,  179.  Nor  can 
the  assignee  proceed  by^  petition,  against  a^erspa  not  claiming 
ifnder  the  commission,*  Ex  p.  Pease,  19  Ves,  46.  And  a  pe? 
tition  to  remove  a  bankrupt  assignee,  is  unnecessary,  as  this  miy 
be  done  upon  mere  application  to  the  commissioners.  -^H^^ 
p.  118.     Exp,  Watts,  1  Rose,  436. 

In  all  cases,  where  the  petition  is  in  the  nature  of  an  appeal 
from  the  decision  of  the  commissioners,  such  as  for  leave  to 
prove  a  debt,  Exp,  Wright,  2  Ves,  41.  Ex  p.  De  T^tet,  I  V.S^ 
B,  280,  or  to  have  the  accounts  of  the  assignees  taken.  Ex  p. 
Brocksopp,  Buck,  304,  or  the  like,  the  application  must  be  made 
in  the  first  instance  to  the  commissioners,  and  if  the  party  be 
dissatisfied  with  their  decision,  he  may  then  petition  the .  Lord 
Chancellor^  And  the  commissioners,  in  such  cases,  should 
never  decline  to  act,  mierely  for  the  purpose  of  having  a  petitio)^ 
presented,  in  order  to  get  the'  opinion  of  the  Chancellor  upph 
the  subject.    Arum,  13  Ves,  690, 

By  toftom.}  A  petition  may  be  presented  by  the  ba!nkrupt, 
by  his  assi^ne^s,  or  by  any  of  his  creditors,  whether  they  have 
proved  or  not.  Vidt  ante,  p.  227,  228,  and  see  Bailey  v.  Km- 
cent,  5  Mad,  48.  Exp.  Dbdson,  Buch,  225.  Even  a  stranger 
may  petition,  if  he  be  sufiiciently  interested  in  the  subject  of 
the  petition,  and  the  petition  concern  the  bankruptcy  ;  as  for 
instance,  a  person  who  has  purchased  some  of  the  Dankrupfs 
property  from  the  assignees,  at  a  sale,  and  paid  the  deposit  upon 
it,  may  petition  to  have  that  deposit  returned  to  him,  upon  the 
bankruptcy  being  superseded.    Ex  p.  Feetor,  Buck,  428.      '  /  ' 

But  the  court  have  refused  to  stay  a  bankrupt's  certificate*, 
upon  the  petition  of  a  creditor  who  had  not  proved,  and  who 
had  the  means  of  trying  the  validity  of  the  certificate  in  a4 
action  at  law.  Ex  p.  Dodsout  Buck,  225.  So,  the  court  have 
refused  to  institute  inquiries  into  the  conduct  of  the  assignees 
and  the  solicitor,  upon  the  petition  of  the  bankrupt,  unsupported 
by  any  of  the  Creditors,  where  he  had  no  pecuniary  interest  in 
the  event ;  such  an  application  should  be  made  by  some  one  ih- 
terested  in  the  estate,  and  capable  of  paying  costs.  Exp,  Hav' 
rison.  Buck,  246. 

The  bankrupt  may  petition  infm-md  pauperis.  Ex  p.  Northam, 
2K.^B.  124. 

As  to  the  parties  to  a  petition  for  a  supersedeas,  see  ante, , 
p.  227. 
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Within  what  Him.]  A  petition  to  stay  a  certifieate,  most  be 
presented  on  or  before  the  day  appointed  for  the  aUowance.  An 
application  on  that  day,  that  a  petition,  prepared  but  not  pro^ 
perly  signed,  should  be  reoetYOa  on  the  day  but  one  after,  and 
be  considered  as  presented  on  the  day  appointed  for  the  al- 
lowance, has  been  refused.  £1:  p.  Emmett,  1  Mad,  111.  Eren 
where  the  certificate  was  suspended  bv  a  petition  presented  to 
stay  it,  another  petition,  presented  dunng  its  suspension,  but 
alter  the  day  appointed  for  the  allowance,  was  dismissed  with 
costs.     Ex  p.  Wrighi,  1  Glyn  Sf  J,  352. 

A  petition  to  supeisede  a  conunission,  with  1h%  consent  of  the 
creditors,  cannot  oe  presented  until  after  the  second  meeting. 
AnU.  p.  223.  Nor  can  the  banknipt  petition,  at  least  he  can- 
not petition  to  supersede  a  conunission,  until  after  he  have 
suirmiered.  Ante,  p,  226.  Nor  can  a  petition  to  supersede 
be  entertained  in  any  case,  until  after  the  commission  has  been 
sealed.  Ex  p,  WUUams,  2V,^B*  255.  Nor  can  any  petition 
be  presented  until  the  siibject  of  the  petition  exist ;  and  there- 
fore a  creditor  eannot  petition  to  stay  the  certificate,  until  alter 
the  bankrupt  has  undeigone  his  last  examination.  Stmb.  Ex  p» 
Goamt,  Budt,  40.  So,  where  a  petition  is  in  the  nature  of  an 
appeal  from  a  decision  of  the  commissioneis,  the  subject  must 
ULTe  been  submitted  to  them,  and  their  decision  obtained,  before 
you  can  ^present  your  petition.    Ante,  p.  232,  225. 

But  with  these  exceptions,  there  is  no  time  actually  limited 
for  petitioning  ;  you  may  present  a  petition  in  a  case  of  bank- 
ruptcy, even  after  the  commission  has  been  superseded.  See 
Ex  p.  Feetor,  Buck,  428.  The  only  general  rule  upon  the  .sub- 
ject is,  that  a  petition  must  be  presented  without  any  unneces- 
sary delay.  Where  a  petition  to  prove,  and  stay  the  certificate, 
was  presented  eight  months  alter  the  issuing  of  the  commission 
and  the  delay  was  not  accounted  for,  it  was  dismissed  with 
costs.  Ex.  p.  Smiih,  Glyn,  ^T  J»  1^5.  So,  the  court  will  not  en- 
tertain a  petitbn  for  eupersedeas,  either  upon  the  part  of  the 
bankrupt  or  the  creditors,  where  they  have  long  acquiesced 
in  the  commission.  Ex  p,  AbeU,  1  Ghyn  Sf  J.  199.  Ex  p. 
Cutten,  Buck,  66.    Ex  p.  MouU,  14  Fai.  602.    Ante,  p.  226.. 

As  to  the  time  within  which  a  petition  for  a  eupenedetu  must 
be  presented,  see  ante,  p.  225. 

The  Petition,]  The  petition  is  entituled  in  the  bankruptcy, 
and  directed  in  all  cases  "  To  the  Bight  Honourable  the  Lord 
Chancellor  of  Great  Britain."  It  states  the  issuing  of  the  com- 
mission, and  such  of  the  proceedings  as  may  be  necessary. .  It 
must  then  state,  with  certainty  and  precision,  all  the  facts  and 
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circumitancM  vfmi  which  the  pnyer  is  founded.  And  lastly 
follows  the  pnyer,  which  must  state  specifically  what  the  peti- 
tioner desires,  and  then  this  general  dause  is  usually  added,  "  or 
that  your  lordship  will  please  to  make  such  order  in  the  pre- 
mises, as  to  your  lordship  shall  seem  meet.'' 

The  petition  must  be  correctly  intituled  in  the  bankruptcy. 
And  therefore,  where  there  was  a  separate  and  joint  commission 
it  was  hidden  that  no  order  could  be  made  upon  a  petition  to 
sinersede  the  separate  commission  intituled  in  the  joint  com- 
mission only ;  Uie  court,  however,  allowed  the  matter  to 
stand  over,  with  liberty  to  amend  the  title.  Ex  p.  Mills, 
Bu4ik,  230. 

The  statement  should  contain  all  the  focts  and  circomstances 
necessary  to  enable  tha  court  to  decide  whether  the  prayer  of 
the  petition  should  be  granted  or  not.  And  in  cases  where  the 
petition  is  in  the  natuie  of  an  a^^al  from  a  decision  of  the 
comnissioners,  it  must  state,  not  only  the  facts  and  circum- 
stances which  were  laid  befoie  the  commissioners,  and  the  com- 
missioners decision,  but  also  the  grounds  or  reasons  for  the  de- 
cision, as  given  by  the  commissioners.  Ex  p.  Sahntaling,  Buck, 
94.  Ex  p,  WiUim,  Cox,  308.  Ex  p.  Curtis,  1  Rm,274.  The 
statenient  also  ahould  not  be  double  ;  you  cannot,  for  in8tttiice» 
in  Uie  same  petition,  pray  for  distinct  orders  under  several  com- 
missions. Set  Exp,  WiUm,  18  Ves,  439.  So,  a  petition  to  ex* 
punge  the  proofs  of  various  creditors,  has  been  dismissed,  as 
beii^g  multifarious.  Ex  p.  Coles,  Buck,  256.  But  a  petition 
may  be  framed  in  the  alternative, — either  for  a  supersedeas,  or 
or  a  removal  and  new  choice  of  as8ignees,--or  the  like ;  and  it 
is  only  under  special  circumstances  that  the  court  will  call  upon 
the  petitioner  to  elect.    Ex  p.  Seheley  Buck,  476. 

The  prayer  should  state  i^cificaUy  what  is  required  by  the 
petitioner ;  and  that  relief  only  shouU  be  prayed  for,  whidi  the 
court  usually  grants  in  similar  cases.  In  cases  where  the  pe- 
tition is  in  the  nature  of  an  appeal  from  the  commissioners'  de- 
cision, yon  can  pray  only  that  which  was  asked  of  the  commis- 
sioners; for  otherwise  it  would  not  be  an  appeal  firom  their 
judgment.  And  therefore  it  has  been  holden  that  a  creditor  can- 
not petition  for  leave  to  prove  for  a  greater  sum  than  he  offered 
to  prove  before  the  commissioners.    JSr  p.  Fry,  3  Mad.  132. 

By  Ord.  Eldan,  I2th  August,  1809,  all  petitions  in  bank- 
ruptcy, presented  for  hearing,  shall,  before  they  are  presented, 
be  respectively  signed  by  the  petitioners :  except  in  cases  of 
partnership  or  absence  from  tiie  kingdom :  in  the  formtt  of 
which  cases,  the  signature  of  one  of  the  partners  is  to  be  deemed 
sufficient ;  and  in  tiie  latter  ease,  the  petition  is  to  be  signed  by 
the  person  presenting  the  same,  on  b^alf  of  the  person  to 
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abnNbd.  And  k  is  fvrtlier  oidered  diat  the  ngiifttiiit  of  Mch  per- 
son signing  as  a  petitioner,  shall  be  attested  by  Ute  solicitor 
actoally  preaenting  the  petition,  or  by  some  penen  who  shall 
state  hinnelf,  in  Us  •ttestatioD,  to  be  the  attorney*  solicitor,  or 
agent  of  the  party  ngmng  in  the  matter  of  the  petition. 

And  atm  order  will  net  be  dispensed  with,  nnlem  smder  very 
special  dienmstances,  yerified  by  affidayit.  Ammu  1  Rou,  97 
Vnder  particular  circumstanoes,  indeed  the  ceoft  have  allowed 
an  agent  in  town,  to  sign  a  petition  for  his  nrincipai  in  the 
country,  the  agent  undertaking  to  be  aniweiable  for  the  costs. 
Be  Boldno,  1  Aus,  281.  £ar  p.  Stmu,  Buiit,  S65.  It  waa 
holden  in  one  case,  that  the  above  order  was  anfidentiy  ooai< 
plied  with,  by  the  signature  of  the  petitioner  being  "  anthenti* 
cated,"  not  «  attested,"  by  his  solicitor,  who  had  not  witnessed 
the  signing,  but  put  his  nanw  to  it  from  ahnowledge  of  the  pe- 
titioner's hand  writing ;  the  object  of  the  order  beung  to  secure 
the  remonsibiKty  of  a  solicitor  to  the  pinpaety  of  the  af^plica* 
tion.  Ex  p.  Titiey,  2  RatB,  83.  And  wheie  the  petition  was 
"  attested"  by  the  solicitor's  agent,  and  '*  authentieatod"  by 
the  solicitor,  it  was  holden  sufficient.  Esc  p,  B^UiM,  2  Mad.  269. 
But  it  has  since  been  holden,  that  is  not  a  sufficient  com- 
plianoe  with  the  rixrve  eider,  that  the  petit&oner'a  signatnre  be 
"  antheatieated"  by  his  sidicitoE,  it  must  be  "  attested."  £x  p. 
Bury,  Bitck.  394.  Ex  p.  Dwnbdl,  2  Giyiu  4  /.  181.  And 
where  the  petition  was  attested  by  the  solicitor's  agent 
it  was  disnussed  with  costs.  Ex  p.  Hirtt,  1  Glyn  if  J.  76« 
£r  p.  Wmtm,  1  Mad»  75.  Where  the  person  attesting 
the  petitioner's  signature  described  himself  as  "  his  so- 
licitor," and  not  has  his  solicitor  or  agent  in  the  matter  of  the  pe- 
titien,  and  in  fact  he  was  but  a  derk  to  the  attorney  who  pre- 
sented the  petition :  the  attestation  was  holden  bad.  Ex  p. 
Wiikintm,  1  Glyn,  ^  J.  353.  But  where  the  petition  was  ac- 
tually attested  ^  the  solicitor,  akheugh  he  was  not  described 
as  svch, — as  where  it  purported  to  be  signed  "  in  the  presence 
of  T.  L.  master  extraordinary  in  chanceiy ," — ^the  court,  nn  pay- 
ment by  tiie  petitioner  of  the  costs  of  the  day,  allowed  it  to 
stand  over,  Icir  the  purpose  of  amendment,  and  of  an  affidaivit 
beingfiled  shewing  that  T.  L.  at  the  lime  of  the  sagnataire  was 
the  petitioner's  solicitor  or  agent.  Ex  p.  Rawlmum,  1  GUfm  6f 
/.  19.  It  is  no  objection,  however,  tiutt  the  solicitor  who  attests 
a  petition,  is  a  pnsoner.  E  p.  Tkomptm,  1  Olyn.  6f  J.  308.  Kor 
is  an  attestation  at  all  neoessaiy,  where  the  sfriidtor  presents  a 
petitina  on  behalf  of  himself  only.    Ex  p.  Knigdvn^  I  Mad^  446. 

A  petition  by  several  assignees  nmst  he  signed  by  all  of 
them ;  tiiey  do  not  ^ome  wi&n  the  meanng  of  the  clause 
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in  the  above  order,  relatiiig  to  pertnen.  Ex  p»  Morgan, 
Buck,  109. 

If  there  be  any  defect  in  a  petition,  which  may  be  remedied 
by  amendment,  the  court  will  in  general  let  the  case  stand  over, 
and  allow  the  petition  to  be  amended  ;  usually  upon  payment  of 
the  costs  of  the  day.  Sm  Ex  p,  Peyront  2  Rose,  368.  Ex  p. 
MiUi,  Buck,  280.  Ex  p.  RawUnton,  1  Glyn  and  /.  19.  Ex  p. 
Rsw,  1  Mad,  309,  ondieeExp,  Kirk,  Bwk,  478. 

Engross  the  petition  upon  plain  paper;  see  the  forms,  ii.p.  155. 
i^e* :  and  leave  it  at  the  bankrupt  oSfice,  (o  be  answered.  A 
petition  to  stay  the  certificate,  once  presented,  cannot  be  with- 
drawn without  the  leave  of  the  Court,  and  then  only  upon  an 
affidavit  shewing  it  is  not  withdrawn  from  any  improper  motive. 
Ex  p.  CHbson,  6  Vet*  5. 

If  after  filing  a  petition,  the  petitioner  himself  become  bank- 
rupt, his  assignees,  if  they  would  have  the  benefit  of  the  petition, 
must  file  a  8un>lomental  petition,  otherwise  the  first  one  will  be 
dismissed.  Ex  p.  Birdwood,  Buck,  99.  So,  if  the  petitioner 
die,  the  petition  must  be  received  by  his  personal  representative. 
See  Bx  p,  WhittmgUm,  Bwfk,  235. 

Servite  of  it  J]  A  copy  of  the  petition  must  be  served  upon 
the  party  or  parties,  whose  duty  or  interest  it  is  to  oppose  it  if 
necessary.  A  j^tttion  to  stay  the  certificate,  must  be  served 
personally  upon  the  bankrupt ;  Ex  p,  Harford,  Buck,  38  ;  and 
if  not  served  befi^e  the  petition  day,  the  course  is  for  the  Bank- 
rupt to  present  a  short  petition,  praying  to  have  his  certificate 
allowed,  with  costs,  if  opposed.  Ex  p.  Moor,  1  Glyn  ^  /.  253. 
It  must  be  personally  served  on  the  bankrupt,  two  dear  days  at 
least  before  the  petition  day,  otherwise  it  will  be  dismissed  with 
costs.  Ex  p.  Hopley,  1  Glyn  ^  J.  63,  2  /oc.  ^  W,  220.  Exp. 
Cou^lhoume,  2  Rote,  187.  Ex  p.  Hdlford,  Buck,  38.  Ex  p.  Ken- 
dall, \V.6;B.  543.  Ex  p.  Brenehley,  Coop.  97.  So,  a  peti- 
tion to  supersede  a  commission,  if  presented  by  a  creditor,  must 
be  personally  served  upon  the  bankrupt.  Ex  p.  Barber,  Buck, 
493,  whether  the  commission  have  been  opened  or  not ;  Anon» 
1  Glyn  SfJ.2S;  if  presented  by  the  bankrupt,  it  must  be  served 
on  the  assignees  ;  and  in  ail  cases,  it  must  be  served  on  the  pe* 
titioniag  creditor.  Also,  it  has  been  ruled-  that  a  petition  to 
supersede  a  second  commissbn,  must  be  served  on  the  assignees 
under  the  first.  Er  p.  Irvine,  1  Mad.  74.  If  an  assignee  pe- 
tition for  leave  to  bid  for  or  purchase  part  of  the  bankrupt's  pro- 
perty, the  other  assignees  and  the  bankrupt  must  be  served  with 
the  petition.    Ex  p.  Page,  4  Mad,  459. 

Nor  will  a  personal  service  on  the  bankrupt  be  waived  by 


hit  taking  copiet  of  the  tAdaviti,  JBv  p.  KendoU,  1  V.Sf  B.  643, 
or  by  his  appljriug  to  advance  the  petition,  Ex  p,  Gro&me,  Biidk» 
39,  or  even  by  has  admitting  dM  receipt  i>f  the  copy  of  the  pe- 
tition, Ex  p.  FurnivtU,  1  Giffm-Sf  J,  254,  or  filing  an  aiiidavit  in 
answer.     Ex  p,  Hmrford,  Butk^  38. 

If,  however,  the  party  cannot  l>e  met  with,  in  order  to  lerve 
him  penooally,  if  he  be  abroad,  ox  it  appean  that  he  keeps  out 
of  the  way  for  the  puipoee  of  avoiding  being  aerved  whh  the  pe- 
tition, the  court  in  general  will  allow  of  it  being  served  in  some 
other  manner.     Upon  a  petition  to  expange  a  debt  proved  by  a 
partaersh^,  where  the  partner  who  proved  the  debt  was  dead, 
and  the  other  partner  resided  abroad,  the  court  on  motion  ordered 
that  service  of  a  copy  of  the  petition  on  the  attorney  appointed 
to  receive  the  dividend,  should  be  deemed  good  service.    Ex  p, 
PeyUm,  Bade  200.    Ex  p»  AnAtnon,  Jd.  38.     Exp,  PaUm,  8 
Mad.  116.    So,  where  one  of  two  assignees  had  quitted  the 
country,  and  the  other  had  petitioned  that  a  new  assignee  might 
be  chosen  in  hisstead,  £cc<,  and  an  affidavit  was  made  of  the  ser- 
vice of  the  petition  at  the  last  place  of  residence  of  the  absent 
assignee :  the  court  made  an  <mler  accordingly,  and  that  such 
"service  should  be  deemed  good  service.  Ex  p.  Bonbonus,  3  Mad, 
23.    And  where  a  witneiis  was  ordered,  upon  petition,  to  attend 
before  the  commissioners,  upon  an  affidavit  by  the  messenger 
that,  after  using  the  greatest  diligence,  he  had  been  unable  to 
find  the  witness,  and  that  he  believed  she  was  secreted,  the 
court  ordered  that  service  at  the  house  where  she  resided  when 
she  was  first  summoned,  should  be  deemed  good  service :  Ex  p. 
Bowler,  Buck,  858.    And  this  applieation  to  the  court,  must  be 
made  in  time,  so  Uiat  this  special  service  may  be  made  within 
the  time  limited  for  the  common  and  ordinary  service :  and 
therefore  where  such  an  application,  as  to  the  service  of  a  peti- 
tion to  stay  the  certificate,  was  not  made  until  the  petition  day, 
the  court  refused  it,  unless  it  could  be  shewn  that  an  earlier  ap- 
plication was  prevented  by  the  condudtof  the  party  to  be  served. 
Ex  p»  Harrison,  1  Giyn  6;  J,  71. 

An  afiidavit  must  be  made  of  the  service,  and  filed  before  the 
petition  is  heard.  Exp*  North,  4  Mad,  395.  Where  a  defec- 
tive affidavit  of  service  was  produced  at  the  hearing,  and  also  a 
supplemental  affidavit  to  remedy  the  defect ;  and  the  petition 
was  directed  to  stand  over,  to  give  the  bankrupt  an  opportunity 
of  answering  this  latter  affidavit :  it  i^pearing  afterwards  that 
this,  latter  affidavit  had  not  been  filed  at  the  time  it  was  pro- 
diiced  nt  the  hearing,  although  filed  before  the  day  to  which  the 
case  was  adjourned,  the  court  dismissed  the  petition  with  costs. 
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4ffida9U  in  support  rf  UJ]  An  tfidavit  or  affidavka*  in  proof 
of  the  facts  stated  in  the  petition,  must  be  filed  at  the  bankrupt 
office.  The  affidavit  should  in  general  be  positive,  stating  such 
facts. only  as  are  within  the  deponent's  knowledge:  sweariog 
merely  to  hearsay  information  and  belief  will  not  be  sufficient, 
unless  indeed  the  case  be  pregnant  with  oircnmstances  of  sus- 
picion, Ex  p.  Colet,  Bu£k,  242,  or  tha;t  the  party  from  whom  the 
information  was  received,  has  refused  to  make  an  afiidavit ;  Ex 
p.  Stev&ns,  4  Mad,26 ;  otherwise,  it  seems  soch  an  affidavit  need 
not  be  answered. 

It  must  be  sworn  before  a  master  ordinary  or  extraordinary,  in 
chancery.  It  must  not,  however,  be  sworn  before  the  solicitor  to 
the  commission.  Ex  p.  Broekhura,  1  Rose,  145,  or  his  clerk.  Ex 
p.  Green,  1  Glyn6cJ,  16,  otherwise  it  cannot  be  read ;  but  the 
court,  in  such  a  case,  have  allowed  the  petition  to  stand  over, 
in  order  that  the  affidavit  might  be  resworn. 

It  must  not  be  sworn  or  filed,  until  after  die  petition  has  been 
answered ;  otherwise  it  cannot  be  read.  Ex  p.  Nortkwood,  2 
Rose,  246.  Ex  p.  Parks,  Buck,  332.  Affidavits  in  support  of  a 
petition  to  stay  a  certificate,  are  the  only  exception  to  this :  for 
by  Ord.  Loughb.  I2th  April,  1796,  it  is  ordered  that  all  affidavits 
to  be  made  in  support  of  petitions  presented  against  the  allow- 
ance and  confirmation  of  bankrupts'  certificates,  be  filed  in  the 
office  of  the  secretary  of  bankrupts,  at  the  time  such  petitions 
9xe  left  at  the  office  against  the  allowance  of  bankrupts'  certifi- 
cates as  aforesaid ;  and  that  no  petition  be  received  against  the 
allowance  of  any  bankrupts'  certificate,  unless  the  affidavits  in 
support  of  such  petition  be  filed  in  the  said  office  at  the  time 
such  petitions  are  so  left,  and  in  default  thereof  that  such  certi- 
ficates be  then  forthwith  allowed  and  confirmed.  And  by  Ord, 
Eldan,  16tfc  November,  1805,  it  was  ordered  and  directed  that 
from  thenceforth  the  affida^ts  to  be  made  use  of  at  the  hearing 
of  any  petition  to  stay  a  bankrupt's  certificate  on  the  part  of  the 
petitioner,  shall  be  brought  into  the  office  of  the  secretary  of 
bankrupts,  together  with  the  petition,  (save  and  except  such 
affidavits  as  shall  be  necessary  to  be  made  in  reply  to  any  affi- 
davits made  in  answer  to  such  petition).  See  Etp.  Bowes,  1 1 
Ves.  540.  Exp.  the  Royal  Bank  rf  Scotland,  1  K 4  B.  5.  £r 
p.  Overton,  2  Rose,  257.  If  filed  after  the  petition,  they  cannot 
be  read.  Ex  p.  Dodson,  Buck,  1 78.  An  irregularity,  however, 
in  the  filing  of  petitions,  may  be  waived  by  the  other  party 
filing  affidavits  in  answer.  Ex  p.  GUpm,  1  Gljfn  Sf  /.  183,  parti- 
cularly if  he  were  apprized  of  the  irregularity  at  the  time.  Ex 
p.  Bury,  Budt,  393.    Ex  p.  Smith,  Id.  395. 

The  affidavit  must  be  filed,  however,  before  the  petition  day. 
2  Rose,  161.    Yet  if  they  have  not  been  so  filed,  the  court  will 
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in  geneial  allow  the  caie  to  sttnd  o?«r  uatil  the  next  dftj  of  pe- 
titions, in  Older  to  give  the  respondent  an  opportonity  of  an- 
sireihig  them«  upon  payment  of  the  costs  of  the  day  by  the  peti- 
tioner. £1;  p.Peil,  Buckj994,  and  tee  Exp,  SpMTow,  2  Mod.  184« 

AffidaoUi  in  antwer.'}  The  parties  served  with  the  petition, 
may  file  affidavits  in  answer.  And  these  also  mvst  be  filed  be- 
fore the  petition  day ;  otherwise  the  petitioner  will  be  entitled 
to  have  the  petition  stand  over  to  give  him  an  opportunity  of 
filing  affidavits  in  reply,  if  he  should  deem  it  necessaiy ;  Ex  p, 
Badeliffe,  Buck,  489  ;  and  the  party  guilty  of  the  irregularity, 
will  usually  have  to  pay  the  costs  of  the  day.  Ex  p,  Ccrporation 
ofDoneaster,Bu€k,l, 

Affidavits  in  replp,]  The  petitioner  may  file  affidavits  in  reply, 
for  the  purpose  of  explaining  any  matter  stated  in  the  affidavits 
of  the  other  party.  See  Ex  p,  Dodson,  Buck,  178.  And  they 
should  be  confined  to  this  ;  see  Ex  p»Shayle,  Buck,  244 ;  at  least, 
the  court  will  make  no  oider  founded  upon  affidavits  in  reply, 
where  the  petition  and  affidavits  filed  wim  it,  have  made  out  no 
case  for  it.     Ex  p.  Cundall,  1  Glyn  ^  J.  37. 

The  court  will  not  entertadn  an  application  to  postpone  the 
hearing  of  a  petition,  in  order  to  give  the  applicant  an  oppor- 
tunity of  filing  affidavits  in  reply,  unless  the  application  be  made 
at  least  two  clear  days  before  the  petition  appears  in  the  |Miper. 
Ex  p.  Wiltshire,  Buck,  232. 

The  hearing,']  The  petition,  when  filed  and  answered,  is 
set  down  for  hearing  in  the  paper  of  petitions,  and  is  afterwards 
called  on  in  its  order.  The  court  will  seldom  entertain  an  ap- 
plication for  hearing  a  petition  out  of  its  turn,  excepting  a  pe- 
tition to  stay  a  certificate ;  see  Ex  p.  Anderson,  1  Rose,  93  ;  and 
before  such  an  application  is  made,  notice  of  the  intention  to 
make  it  should  be  given  to  the  opposite  party.  Re  Bell,  1  6^3^! 
^  /.  182.  On  the  other  hand,  either  party  may  apply,  either 
by  petition  or  motion,  to  have  the  hearing  of  the  petition  post- 
poned :  in  strictness,  perhaps,  this  should  be  done  by  petition ; 
but  the  application  by  motion  is  not  usually  objected  to,  when 
supported  by  affidavit.  See  Ex  p,  Gitton,  Buck,  549.  Ex  p, 
Parker,  Id,  313.  If  the  motion  to  postpone  the  hearing,  be  not 
made  until  the  petition  is  called  on,  Anon,  1  Rose,  24,  or  until 
what  are  usually  termed  costs  of  the  day  have  been  incurred, 
the  court  will  make  it  one  of  the  terms  of  their  granting  it,  that 
the  applicant  shall  pay  such  costs ;  but  the  non-payment  of  such 
costs  will  not  be  admitted  as  an  objection  to  the  hearing  of  the 
petition  when  called  on  again,  nnless  upon  affidavit  that  they 
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have  been  previoody  demanded.  Ex  p.  Leech,  2  Glyn  Sf  /« 78, 
and  tee  post,  p.  246.  But  we  have  seen  (supra)  that  an  appli« 
cation  to  postoone  the  bearing,  in  order  to  give  a  petitioner  an 
opportunity  of  filing  affidavits  in  reply,  must  be  made  at  least 
two  clear  days  before  the  petition  appears  in  the  paper.  Ex  p^ 
WUtshire,  Buek,  232. 

When  the  petition  is  called  on,  if  the  petitioner  appear  by 
his  counsel,  and  the  respondent  do  not,  the  court  will  make  such 
order  as  the  facts  stated  in  the  petition  may  warrant.  If  the 
respondent  appear,  and  the  petitioner  do  not,  the  court  will  dis- 
miss the  petition ;  and  in  such  a  case,  it  is  incutebent  on  the 
respondent,  applying  for  costs,  to  produce  an  office  copy  of  the 
affidavit  of  service,  before  the  rising  of  the  court  on  the  day  the 
petition  was  called  on.  Ex  p,  Astell,  Buck,  3^6,  that  being  the 
only  proper  evidence  of  the  filing  of  an  affidavit.  Exp,  North, 
Ibid,  But  if  neither  the  petitioner  nor  the  respondent  appear,^ 
at  the  time  the  petition  is  called  on,  the  court  may  then  order  it  ^ 
to  be  struck  out  of  the  paper.  And  by  an  order  of  the  court, 
dated  ilth  June,  1817,  it  is  ordered  that  no  petition,  struck  out 
of  the  Vice -Chancellor's  paper  of  petitions  on  account  of  non- 
attendance,  be  restored  to  the  paper,  without  an  order  being 
made  by  his  honour  the  Vice-chancellor,  upon  petition  for  that 
purpose ;  or  be  placed  in  the  Lord  Chancellor's  paper,  except  by 
order  made  upon  petition.  Buck,  107,  2  Mad,  146,  and  see  Ex 
p.  Stone,  Buck,  255. 

But  if  both  parties  appear,  then  the  matter  of  the  petition  is 
argued,  by  the  counsel  for  the  petitioner,  then  by  the  counsel 
for  the  respondent,  and  lastly  by  the  senior  counsel  for  the  pe- 
titioner in  reply.  Where  a  party  has  an  objection  of  form  to  a 
petition,  he  should  come  prepared  also  to  argue  the  matter  of 
the  petition  upon  the  merits,  in  case  the  objection  be  overruled ; 
and  the  court  in  such  a  case  will  allow  the  petition  to  stand  over, 
only  upon  payment  of  costs  by  the  party  causing  the  delay.  Ex 
p,  Bellott,  2  Mad,  261. 

The  court  judges  of  the  case  from  the  affidavits,  and  (in  the 
case  of  a  petition  for  a  supersedeas)  from  an  inspection  of  the 
proceedings.  And  therefore,  upon  the  hearing  of  a  petition  to 
supersede  a  commission,  the  file  of  the  proceedings  should  be 
in  court,  in  order  that  they  may  be  referred  to,  if  necessary. 
But  although  the  petitioning  creditor's  debt,  trading  and  act  of 
bankruptcy,  appear  on  the  face  of  the  proceedings  to  be  fully 
established,  yet  if  the  court  be  satisfied  of  their  insufficiency  by 
affidavit,  it  will  supersede  the  commission,  even  without  an  issue. 
Ex  p,  Gallimore,  2  Rose,  235.  On  the  other  hand,  where  the 
bankrupt  petitions  for  a  supersedeas,  upon  an  affidavit  of  there 
having  been  no  act  of  bankruptcy,  the  court,  although  there  ))e 
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no  affidaYit  in  answer,  or  there  have  been  no  notice  that  the 
proceedings  would  be  produced,  will  look  into  the  proceeding* 
to  ascertain  the  sofiiciency  of  the  act  of  bankmptcy.  £x  p. 
Vifpond,  1  Mad.  624. 

But  an  examination  taken  before  the  commissioners,  cannot 
be  used  in  evidence,  either  as  a  judicial  proceeding,  or  merely 
as  an  affidavit,  on  a  petition  to  expunge  the  debt  of  a  creditor, 
who  was  no  party  to  the  inquiry;  for  he  had  no  opportunity  to 
cross-examine  the  witness.  Ex  p.  CoUt,  Budc,  242,  3  Mad. 
315.    See  Exp.FawUt,  Buck,  98.    Ex  p.  Straeeif,  1  R^e,  66. 

After  hearing  the  counsel  on  both  sides,  the  court  either 
makes  an  order,  or  refers  the  matter  to  the  master,  or  directs  an 
issue ;  in  the  two  latter  cases,  the  further  consideration  of  the 
petition  by  the  court  is  suspended,  until  the  master  have  re- 
ported,  or  the  issue  have  been  tried,  and  then  an  order  is  made. 
Where  the  matter  is  referred  to  tiie  master,  the  affidavits  al- 
ready filed,  which  might  have  been  read  at  the  hearing,  may  be 
used  before  him.     Ex  p.  Jackson,  1  Rose,  45. 

tuue.']  Upon  a  doubt  on  a  pmnt  of  law,  the  Lord  Chancellor 
may  send  a  case  for  the  opinion  of  a  court  of  law  ^  tee  Exp. 
Cottrell,  Cowp.  742 ;  upon  a  doubt  in  matter  of  fact,  he  may 
send  an  issue  to  a  court  of  law,  to  be  there  tried  by  a  jury.  See 
Ex  p.  GuUtoru  1  Atk.  139,  and  see  as  to  the  practice  in  B.  R. 
when  a  case  is  stated,  and  when  an  issue  is  directed,  1  Arch.  Pr, 
Bm  R.p,  .  But  it  is  only  in  cases  of  doubt,  where  the  ma- 
terial facts  of  the  case  are  disputed  in  the  affidavits  on  both 
sides,  that  the  court  will  direct  an  issue :  see  Ex  p.  Williamson, 
Buck,  420.  JSt  p.  Billiald,  Id.  220 :  and  consequently  not  until 
after  it  has  heard  all  the  evidence  read(,  and  the  case  fully  ar- 
gued ;  unless  the  counsel  on  both  sides  agree  that  such  must  ul- 
timately be  the  result,  if  the  case  were  gone  into.  Ex  p.  Hey^ 
gate,  Buck,  441.  See  Ex  p.  Truttrum,  Buck,  550.  And  if, 
upon  the  hearing,  the  matter  appear  clear,  the  court  will  at 
once  decide  upon  the  petition  and  affidavits,  without  directing 
an  issue,  although  the  petitioning  creditor  may  be  desirous  of 
trying  it.  Ex  p.*Gdllmore,  \  Mad.  67.  JSr  p.  GuUton,  I  Atk. 
193.  Ex  p.  WiUon,  Id.  217.  Where,  upon  a  petition  for  a  tu* 
persedeas,  the  act  of  bankruptcy  upon  the  proceedings  appeared 
to  be  insufficient,  and  there  was  no  affidavit  of  any  other  act 
which  would  support  the  commission,  and  no  question  raised 
which  could  make  a  trial  at  law  useful,  the  court  superseded  the 
commission,  without  an  issue.  Ex  p.  Burgess,  Buck,  233.  Even, 
in  such  a  case,  although  the  trading,  petitioning  creditor's  debt, 
and  act  of  bankruptcy,  appear  on  the  face  of  the  proceedings  to 
be  sufficient,  yet  if  the  court  be  satisfied  of  the  insufficiency  of 
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any  of  them,,  from  the  affidavits,  it -will  supersede  the  commis- 
sion, iirithont  an  issue.  Ex  p.  GaUimore,  2  Rote,  [234.  Nor 
will  the  court  direct  an  issue,  in  any  case,  where  felony  is 
imputed  to  one  of  the  parties  by  the  petition,  or  where  a  matter 
of  criminal  charge  would  necessarily  form  the  subject  of  the 
issue,  if  directed.  Ex  p.  Scott,  Buck,  275.  Nor  will  the  court 
in  general  (unless  under  particular  circumstances,  tee  Ex  p. 
Collins,  1  Rote,  273)  direct  an  issue,  on  the  petition  of  the  bank- 
rupt, where  the  petition  goes  to  impugn  the  validity  of  the  com- 
mission ;  because  the  bankrupt  can  at  any  time  bring  an  action 
to  try  its  validity.  Ex  p.  Nutt,  1  Atk,  102.  Ex  p.  Gultton,  I 
Atk.  193.  Ex  p.  Billiald,  Buck,  220,  and  tee  Ex  p.  Marks,  1 
Glyn  ^  /.  70,  after  which  he  may  apply  by  petition,  and  the 
supersedeat  will  be  immediately  awarded.  Ex  p.  Dick,  1  Hose, 
61.  Or  if,  in  any  case,  the  subject  of  the  petition,  as  for  in- 
stance, the  validity  of  the  commission,  be  in  a  course  of  litigation 
before  a  jury,  the  court  vrill  retain  the  petition,  and  defer  the 
farther  consideration  of  it  until  the  event  of  the  trial  at  law  be 
known.     Ex  p.  Price,  Buck,  230,  3  Mo^.  228. 

Upon  directing  an  issue  at  law,  the  court  will  state  the  terms 
of  it  in  the  order,  and  direct  who  shall  be  made  plaintiff  and 
defendant,  what  shall  be  deemed  admissible  as  evidence,  and 
who  shall  be  examined  as  witnesses,  &c.  *,  see  Exp,  Carter  Sf  ah 
I  Glyn  ^  J.  326 ;  and  this,  without  much  regard  for  the  strict 
rules  of  evidence  in  courts  of  law,  wherever  the  observance  of 
such  rules  would  prevent  a  thorough  and  complete  examination 
of  the  question  in  dispute.  See  Ex  p.  Williamson,  Buck,  420. 
Ex  p.  Carter,  supra.  In  the  mean  time,  the  petition  is  ordered 
to  stand  over  to  a  particular  day,  to  give  time  for  the  issue  to 
be  tried ;  and  if  the  plaintiff  do  not  proceed  to  trial  before  that 
time,  or  account  satisfactorily  for  his  not  having  done  so,  the 
court  will  decide  the  matter  of  the  petition  against  him.  Ex  p. 
Rankin,  S  Mad.  371. 

After  the  issue  is  tried,  the  court  will  proceed  and  make  its 
order  upon  the  petition,  and  will  not  in  general  direct  another 
issue  or  trial,  unless  for  very  special  reasons.  See  Exp,  Protter, 
Buck,  77.  Exp,  Bryant,  2  Rose,  1.  Exp,  Dick,  1  R^e,  51. 
And  if  the  issue  be  decided  against  the  petitioner,  it  is  not  ne- 
cessary for  the  other  party  to  present  a  counter  petition,  in  order 
to  have  the  decision  of  the  court,  but  the  court  will  dismiss  the 
orisfinal  petition  upon  motion.    Ex  p.  Caponhurst,  Buck,  476. 

The  order,"]  When  the  court  have  decided  upon  the  petition, 
the  order  thereupon  is  afterwards  drawn  up  at  the  office  of  the 
secretaty  of  bankrupts,  from  minutes  taken  at  the  time.  This 
should  in  gimeral  be  done  without  delay.    And  by  Ord,  Loughb, 
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22d  March,  1796,  it  is  ordered,  that  if  any  solicitor  shall  refuse 
or  n^lect  to  draw  up  and  take  away  from  the  office,  the  order 
made  upon  the  hearing  of  any  petition  presented  against  the 
allowance  of  a  bankrupt's  certificate,  within  three  months  from 
the  time  such  order  is  made,  then  that  such  bankrupt's  certifi- 
cate should  be  laid  before  the  Lord  Chancellor,  for  his  allow- 
ance and  confirmation,  any  order  pronounced  for  staying  the 
same  notwithstanding.  As  to  orders  to  pay  money,  tee  Exp, 
Davwm  ^  aL,  1  Glyn  ^  /.  227. 

If  the  order  require  any  thing  to  be  done  by  a  party,  he  must 
be  served  personally  with  a  copy  of  it,  the  original  being  shewn 
to  him  at  the  same  time  ;  and  if  it  be  for  the  payment  of  money, 
a  demand  of  the  money  must  be  made  of  the  party  personally, 
by  the  person  to  whom  it  is  to  be  paid  according  to  the  terms  of 
the  order,  or  by  some  person  deputed  by  him  by  power  of  at- 
torney for  that  purpose,  in  which  latter  case  the  power  of  at- 
torney must  be  shewn  at  the  time  the  money  is  demanded.  See 
the  farm  cf  sudi  a  power  of  attorney,  Areh*  Forms,  But  if  it 
appear  that  the  party  keeps  out  of  the  way,  in  order  to  avoid 
being  served  wiu  the  order,  the  court  will  in  some  cases  dis- 
pense with  personal  service,  and  allow  of  some  other  service 
being  substituted  for  it :  as  for  instance,  where  it  ap^jeared  by 
affidi^vit,  that  an  attorney  and  another  were  keeping  out  of  the 
way,  in  order  to  avoid  bemg  served  with  an  order  in  bankruptcy 
to  pay  money,  the  court  ordered  that  service  of  the  order  at  the 
office  of  the  attorney,  should  be  deemed  good  service.  Ex  p, 
Anderton,  in  Re  Piatt,  Buck,  38. 

CosttJ]  Costs  upon  petitions  in  bankruptcy,  are  entirely  in 
the  discretion  of  the  court.  The  court  indeed  usually  give  them, 
by  their  order,  to  the  party  succeeding  ;  yet  to  this  rule  there 
are  many  exceptions.  If  a  bankrupt  petition  to  supersede  the 
commission,  and  an  issue  be  directed,  and  found  for  him,  still 
the  court  will  not  in  general  give  him  costs ;  because  he  should 
have  tried  the  validity  of  his  commission  in  an  action  at  law, 
before  he  applied  for  a  supersedeas.  Ex  p.  Marks,  1  Glyn  <Sr  J, 
70.  If  a  petition  to  stay  the  certificate  be  dismissed,  it  is 
usually  dismissed  vrith  costs  to  be  paid  to  the  bankrupt :  yet  if 
in  such  a  case,  the  conduct  of  the  bankrupt  appear  to  have  been 
such  as  not  to  entitle  him  to  any  indulgence  from  the  court.  Ex 
p,  Stevens,  Bwk,  389,  4  Mad,  261,  if  he  have  misled  the  cre- 
ditor by  a  statement,  the  truth  of  which  he,  on  the  petition,  de- 
nies, but  does  not  deny  his  having  made  the  statement.  Ex  p, 
Enderby,  5  Mad.  76,  or  the  like,  the  court  will  not  give  him 
his  costs.  So,  if  no  good  grounds  be  shewn  for  bringing  a  cre- 
ditor before  ihe  court,  to  have  his  debt  expunged,  he  will  be 
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allowed  his  costs :  but  if  he  have  misled  the  assignees  into  the 
application,  by  his  affidavit,  he  will  not.  Ex  p.  Hustler,  Buck, 
177,  3  Mad.  117.  So,  where  a  petition  by  a  creditor  to  super- 
sede a  commission,  is  dismissed,  yet  if  the  case  be  suspidonsy 
he  will  not  be  ordered  to  pay  costs.  Ex  p,  Gardner,  i  V.Sf  Bm 
45.  Ex  p.  Stevens,  4  Maid,  259.  Nor  will  the  court,  in  any 
case,  give  costs  to  either  party,  upon  a  petition  against  a  decision 
of  the  commissioners.  Ex  p,  Allen,  Cook,  608.  Ex  p.  Mog" 
gridge.  Id.  ib.  See  Ex  p,  Greenway,  Back,  420.  Nor  will  the 
court  order  the  commissioners  to  pay  costs.  Ex  p,  Scarth,  14 
TVs.  204,  15  Ves.  293.  Nor  will  they  in  general  give 
costs  against  an  uncertificated  bankrupt,  unless  in  case  of 
fraud.  Bromley  v.  Goodere,  1  Atk,  76.  Lock  v.  Brom- 
hy,  13  Ves,  40.  Nor  will  they  give  costs  to  a  pe- 
titioner in  any  case,  unless  prayed  for  by  his  petition. 
Ex  p,  Atkinson,  Buck,  215.  Where  a  commission  is  superseded, 
on  the  ground  of  there  not  being  a  sufficient  petitioning  creditor's 
debt,  the  petitioning  creditor  vnll  be  ordered  to  pay  the  costs  of 
the  petition  and  supersedeas ;  Ex  p.  Page,  1  Glyn  ^  J.  100.  and 
see  Ex  p.  Heming,  Buck,  350.  So  also,  if  superseded  on  the 
ground  of  misnomen  or  wrong  description  of  the  bankrupt.  Ex  p, 
Horsley,2  Mad.  11,  Ex  p.  Patrey,  MS,;  if  superseded  for 
collusion,  both  the  petitioning  creditor  and  the  solieitor  who 
sued  out  the  commission,  will  be  ordered  to  pay  the  costs.  Re 
Brown,  Buck,  77.  Ex  p,  Binmer,  1  Mad,  250.  So,  in  some 
cases,  where  a  petition  has  been  presented  upon  a  subject  of 
which  the  court  has  no  jurisdiction,  or  without  grounds  to  war- 
rant it,  the  court  have  made  the  petitioner's  solicitor  pay  the 
costs.  Ex  p,  Cuthbert,  1  Mad,  78.  See  Ex  p,  Haywood,  13 
Ves,  67.  Exp.  Arrowsmith,  14  Ves,  209.  Upon  a  petition 
by  an  equitable  mortgagee  to  have  the  premises  sold,  &c.,  if  he 
hold  the  deeds  under  a  written  agreement,  the  court  will  allow 
him  the  costs  of  his  application  ;  otherwise  not.  Ex  p,  Brigh* 
tens,  1  Swanst,  3,  Buck,  148.  Exp,  Trew,  3  Mad,  372.  Ex 
p.  Worry,  19  Ves,  472.  Ex  p.  Sikes,  Buck,  349.  Awm,  2 
Mad,  288.  Where  an  issue  is  directed,  the  costs  generally  fol- 
low the  verdict ;  Ex  p,  Gulston,  1  Atk,  193  ;  but  it  is  in  the 
discretion  of  the  court  to  grant  them  or  not;  even  where  an 
action  is  directed  to  be  brought,  the  party  succeeding  cannot  sue 
out  execution  for  the  costs,  the  court  of  equity  still  reserving  to 
itself,  in  such  a  case,  the  diseretion  of  awarding  these  costs  to 
the  successful  party  or  not.    Ex  p,  Gregory,  1  Glyn  6;  J,  177. 

Where  a  party  to  a  petition  asks  for  a  favour  or  indulgence, 
the  court  will  take  care  that  the  opposite  par^  shall  not  be 
damnified  by  their  granting  it.  Therefore  if  a  party  wish  to  put 
off  the  hearing  of  a  petition,  or  if  the  court,  as  a  matter  of  in- 
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diligence,  put  it  ofF,  in  order  to  allow  an  amendment,  they  will 
do  so  only  on  the  terms  of  the  party  applying  or  in  fault  paying 
the  costs  of  the  day  of  the  opposite  party :  vide  antet  p.  239, 
226  :  and  it  may  be  necessaiy  perhaps  here  to  mention,  that 
costs  of  the  day  must  be  applied  for  or  ordered  at  the  time  ;  you 
cannot  apply  for  them  afterwards.  £r  p.  Green,  1  Glyn  ^  J. 
188 ;  and  diongh  it  is  not  necessary  to  draw  up  an  order  for  the 
costs  of  the  day,  yet  there  must  be  a  demand  made,  or  the  non- 
payment will  not  be  a  valid  objection  to  the  hearing  the  petition 
when  it  comes  on  again.  Ex  p.  Leech,  2  Glyn  ^  /.  78.  And, 
if  a  bankrupt  petition  to  enlarge  the  time  for  his  surrendering, 
he  will  be  obliged  to  pay  the  expenses  of  the  meeting  to  be  call- 
ed for  that  purpose.     6x  p.  Carter,  4  Mad.  394. 

Sometimes  the  costs  are  ordered  to  be  paid  out  of  the  estate, 
particularly  in  the  case  of  assignees,  where  they  are  put  to  ex- 
pense in  the  fair  and  legitimate  exercise  of  their  duty.  See  Ex 
p.  Bonbonoiu,  3  Mad.  23.  Ex  p.  Garbutt,  2  Rou,  78.  See  Ei 
p.  Coles,  Buck,  256. 

Costs  in  bankruptcy,  cannot  be  recovered  in  an  action  at  law : 
Re  DUUm,  2  Sck,  o;  Lef.  110  ;  unless  there  have  been  an  ex- 
press promise  to  pay  them.  On  the  other  hand,  where  a  com- 
mission is  superseded  at  the  costs  of  several  petitioning  credi- 
tors, if  some  of  them  pay  the  costs,  the  court  has  no  jurisdiction 
in  bankruptcy  to  order  the  rest  of  the  petitioning  creditors  to 
contribute.    Ex  p.  Wibnkunt  ^  aU,  1  Olyn  ^  /.  4. 

Rsheatit^  and  AppeaW]  A  petition  to  rehear,  or  of  appeal, 
may  be  presented  in  bankruptcy,  as  in  other  cases.  It  is  a  ge- 
neral rule,  however,  that  an  order  cannot  be  reheard  or  ap- 
pealed against  for  costs  only ;  Ex  p.  Slack,  Cook,  608  ;  but  where 
the  question  was,  not  as  to  the  personal  payment  of  costs,  but 
whether  they  were  payable  out  of  a  particular  fund,  it  was 
holden  that  it  might  be  made  the  subject  of  a  petition  for  re- 
hearing.   Ex  p,  Bainet,  1  Glyn  ^  /.  259. 

A  petition  of  appeal  from  an  order  of  the  Vice  Chancellor, 
must  be  signed  by  a  barrister.    Ex  p.  Holt,  Btick,  429.. 
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Section  XVIII. 

The  Asngnees. 

1.  Their  rights. 

2.  Their  duties, 

3.  Their  liabilities, 

4,  Actions  by  and  against  them, 

5,  Suits  in  equity^  S/^c, 

6,  Consequences  of  their  death,  removal,  aJUconding,  5f<r« 


1.  Their  Rights, 

As  soon  as  assignees  are  chosen,  (tee  ante,  p,  1 15,^  and  the 
assignment,  &c.  executed  to  them,  (me  ante,  p»  121,^  the  whole 
of  the  property  which  passes  under  the  assigument  and  baigain 
and  sale  (see  ante,  p.  123—176^  vests  in  them  absolutely,  so  as 
to  give  them  precisely  the  same  rights  and  remedies  wkh  rela- 
tion to  it,  as  if  the  property  vested  in  them  in  their  own  right 
individually.  And  where  there  are  two  or  more  assignees,  they 
stand  sdsed  or  possessed  of  the  property  thus  assign^  to  them, 
in  joint  tenancy,  with  a  right  of  survivorship  in  case  of  death. 
They  represent  the  bankrupt,  in  every  matter  relating  to  his 
property ;  they  have  the  same  rights  that  he  had,  with  some 
ad<£itional  ones  given  them  by  statute,  which  have  been  already 
noticed  in  the  course  of  the  work ;  and  they  are  in  genenu 
bound  by  the  same  equities.  See2V,S^B,  309.  13  Veu  188. 
12  Ves,  349.  9  Ves,  100.  2  Ves,  255.  2  Vem.  286.  2  Atk. 
562.  2  Shaw.  103.  1  Ves,  mh.  331.  Where  a  trader,  before 
his  bankruptcy,  agreed  with  his  surety  that  he  might  retain  to- 
wards the  liquidation  of  the  debt  for  which  he  was  surety,  the 
amount 'of  any  goods  he  should  purchase  of  him  in  the  way  of 
his  trade  :  it  was  holden  that  the  assignees  could  not  maintain 
an  action  aeainst  the  surety  for  the  amount  of  goods  so  pur- 
chased by  him  of  the  trader  after  the  agreement  and  before  the 
bankruptcy,  the  surety  having  paid  the  principal  debt.  Debeon 
V.  Laekhart,  5  7.  B.  133,  and  tee  ante,  p,  137.  So,  where  the 
assignees  received  payment  of  a  bill  of  exchange,  which  had 
been  fraudulently  obtained  by  the  bankrupt  from  the  owner,  it 
was  holden  that  the  owner  might  recover  the  amount  from  the 
assignees,  in  an  action  for  money  had  and  received.    Harrison 
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V.  Walker,  P§ake,  111,  and  ta  ante,  p,  133.  So»  in  all  cases 
where  a  iMuikrupt  would  be  considered  a  trustee  for  another,  the 
assignees  will  be  deemed  trustees  also.  TyrreU  v.  Hope,  1  Atk, 
558.  So,  if  a  bill  of  exchange  have  been  transferred  to  a  per- 
son  by  a  bankrupt  before  his  bankruptcy,  but  not  indorsed :  al- 
though the  court  have  no  jurisdiction  to  compel  the  bankrupt  to 
indorse  it,  yet,  as  the  indorsement  of  the  assignees  will  equally 
pive  a  title  to  the  holder,  the  court  will  order  the  assignees  to 
indorse  it,  and  will  frame  the  order  for  a  special  indorsement, 
that  will  prevent  the  assignees  from  being  personally  liable. 
Ex  p.  Mowbray,  1  Joe,  ^  W,  428.  And  on  the  other  hand,  the 
assignees  may  adopt  a  contract,  made  by  the  bankrupt  even 
after  his  bankruptcy  ;  as,  for  instance,  where  a  trader,  who  had 
delivered  goods  to  a  factor,  and  taken  a  bill  upon  the  credit  of 
them,  agreed  with  the  factor,  after  an  act  of  bankruptcy,  to  re- 
turn the  bill  and  take  back  the  goods  ;  and  the  bill  was  accord- 
ingly returned,  but  the  factor  refused  to  give  up  the  goods :  it 
was  holden  that  the  assignees  might  adopt  the  contract  made 
by  the  bankrupt,  and  maintain  the  action  founded  on  it.  Butler 
V.  Carver  Sf  al,  2  Starh.  434.  And  where  a  bankrupt  sells  goods 
under  the  value,  no  action  will  lie  by  the  assignees,  to  recover 
the  difference  between  the  price  for  which  they  were  sold  and 
their  real  value ;  for  the  baiikrupt  himself  could  not  maintain 
such  an  action.  Mogg  ^  aZ.  v.  Mitehell,  I  Stark,  241.  Burra 
Sf  al,  v.  Ciarke  ^  aL4  Camp,  355« 

The  assignees,  as  soon  as  they  are  chosen,  appoint  the  soH* 
citor,  who  is  thenceforth  to  conduct  the  proceedings  under  the 
commission ;  either  the  solicitor  who  sued  out  the  commission, 
or  another.  So,  they  may  remove  the  solicitor  they  have  thus 
appointed ;  and,  upon  being  removed,  he  will  be  obliged  to  give 
mo  to  the  assignees  the  commission  and  proceedings,  &c.  Ex.  p. 
Hardy,  I  Rose,  395,  and  tee  ante,  p.  16,  even  alUiough  his  bill 
have  not  been  paid.  See  Ex  p.  Shaw,  1  Glyn  Sf  J.  124.  The 
solicitor  is  chosen  or  removed  by  the  majority  of  the  assignees. 
Ex  p.  Tontlinton,  2  Roee,  66. 

The  assignees  are  entitled  to  the  custody  of  the  commission 
and  proceedings ;  although  in  practice  the  solieitor  usually  has 
possession  of  them.  Ibid*  And  the  solicitor,  it  seems,  cannot 
be  compelled  to  produce  them,  upon  a  mbpcsnm  duee$  tecum ; 
Bateton  v.  HartsiiJc,  4  Etp,  43 ;  the  proper  course  is,  to  apply 
to  have  them  enroled,  and  then  produce  a  copy ;  Id. ;  or  the 
Lord  Chancellor,  in  some  cases,  upon  appUcatioa,  will  order 
them  to  be  produced.  See  Ex  p.  Warren,  1  Rote,  276,  19  Vet, 
162.  Ex  p.  Bemal,  11  Vet.  557.  See  Q  Vet.  314.  Ex  p.  Shtm, 
1  Jae.  270.  In  a  case  where  the  file  of  proceedings  was  lest, 
but  the  cpmmissioaaad  assignment  existed*  Lord  £ldon  directed 
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that  the  creditors  should  prove  over  again ;  and  in  another  case, 
where  the  proceedings  were  lost,  but  a  list  of  the  debts  was 
preserved,  and  authenticated  upon  oath,  Lord  Eldon  directed 
the  commissioners  to  declare  dividends  upon  it,  in  the  same 
manner  as  they  would  have  done  upon  the  original  proceedings. 
1  Christian,  B.  L.  557.    Cook,  124. 

For  all  reasonable  expenses  incurred  by  them,  in  the  exercise 
of  their  functions  as  assignees,  they  may  repay  themselves  out 
of  the  bankrupt's  estate.  Even  costs  incurred  by  them  in  de- 
fending the  commission,  will  be  allowed  them,  as  between  at- 
torney and  client,  out  of  the  estate.  Exp.  Bryant,  2  Rose,  1. 
But  assignees  \yho  are  accountants,  shall  not  be  permitted  to 
charge  the  estate  for  business  done  by  them  as  such.  Ex  p. 
Read,  1  Glyn  &;  J,  77.  Or  if  they  carry  on  a  suit  in  equity, 
without  first  obtaining  the  sanction  of  the  creditors  to  their  doing 
so,  the  bankrupt's  estate  shall  not  be  made  liable  for  the  costs. 
Ex  p.  Whitchurch,  i  Atk.  210. 

One  assignee  may  depute  another  to  act  for  him  in  a  particu- 
lar case  ;  but  he  cannot  give  him  a  general  authority  to  do  so  ; 
at  least  a  general  authority  will  not  enable  him  to  execute  a  re- 
lease by  deed.  Williams  v.  Walsby,  4  Esp,  220.  Nor  can  one 
assignee  execute  a  release  for  another,  without  such  special  au- 
thority, Harrison  v.  Jackson,  7  T.  R.  207,  unless  done  in  the 
presence  of  the  other.     Williams  v.  Walsby,  supra. 

Where  the  debtor  of  a  bankrupt  also  becomes  bankrupt,  any 
one  of  the  assignees  may  sue  out  a  commission  of  bankrupt 
against  him,  wi&out  the  other  assignees  joining  in  the  affidavit. 
Ex  p,  BUikey,  1  Glyn  ^  /.  197.  So,  payment  bond  fide  to  one 
of  two  assignees,  is  payment  to  both,  Smith  8f  al.  v.  Jameson,  I 
Esp.  1 14,  unless  the  other  assignee  have  expressly  dissented. 
Bristotv  ^  at.  v.  Eastman,  1  Esp,  172.  Where  they  have  to  act 
jointly,  the  determination  of  the  majority  shall  bind  the  others. 
See  Ex  p.  Tomlinson,  2  Rose,  66. 

2.  Their  Duties. 

1.  It  is  the  duty  of  the  assignees  to  call  meetings  of  the  cre- 
ditors, upon  all  extraordinary  occasions,  where  the  interests  of 
the  creditors  are  materially  concerned  ;  at  least,  they  are  to  be 
commended  for  doing  so,  although  in  strictness  they  are  obliged 
by  statute  to  call  a  meeting,  only  when  they  require  the  sanc- 
tion of  the  creditors  to  their  compounding  debts,  giving  time  or 
taking  security  for  the  payment  of  debts,  submitting  dilutes  to 
ai-bitration,  or  commencing  suits  in  equity.  Ex  p,  Proudfoot,  1 
Atk.  251.     Ex  p.  Cater,  1  Bro.  267. 

2.  They  must  collect  the  debts  due  to  the  bankrupt,  and  take 
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poBsession  and  mike  sale  of  all  the  bankrupt's  property  which 
passes  to  them  under  the  assignment,  without  delay.  See  as  to 
the  saU  of  the  property,  ante,  p.  177,  and  Exp,  Hughes,  6  Ves. 
617.  and  see  ii.  p.  106.  And  the  authority  of  the  assignees 
in  this  respect,  is  limited  to  the  purposes  of  their  trust,  namely, 
the  distribution  of  the  estate  under  the  bankrupt  laws ;  they 
have  no  authority  to  enter  into  an  agreement  for  the  disposal  of 
the  surplus,  after  payment  of  10s.  in  the  pound  to  the  creditors. 
Ex  p.  JBarJit,  12  Ves,  15.  As  to  the  title  the  assignees  are 
obliged  to  make  out  for  purchasers,  see  ante,  p»  178.  An  as- 
signee cannot  bid  at  the  sale,  either  on  behalf  of  himself  or 
others,  without  first  obtaining  the  consent  of  the  creditors,  and 
petitioning  for  leave  to  do  so.  Antet  P»  177»  and  see  Ex  p. 
Morgan,  12  Ves.  6. 

3.  They  must  pay  the  money  so  coUacted  into  the  hands  of 
the  banker  appointed  by  the  creditors,  or  lay  it  out  in  the  pur- 
chase of  excnequer  bills,  (if  directed  by  the  commissioners  to 
do  so,)  or  pay  interest  for  it  at  the  rate  of  20  per  cent,  for  such 
time  as  they  shall  retain  it  in  their  hands,  or  apply  it  to  their 
own  use.    Ante,  p,  1 19,  and  see  Eep,  Bray,  1  Aue,  144. 

4.  By  Stat,  6  Geo.  4.  c.  16.  $  10 1«  the  assignees  shall  keep 
an  account,  wherein  they  shall  enter  all  property  of  the  bank> 
rupt  received  by  them,  and  aU  payments  made  by  them  on  ac- 
count of  the  bankrupt's  estate,  .wliich  account  every  creditor 
who  shall  have  proved  may  inspect  at  all  seasonable  times ;  and 
it  shall  be  lawful  for  the  commissioners,  at  all  times,  by  writing 
under  their  hands,  to  summon  the  assignees  before  them,  and 
require  them  to  produce  all  books,  papers,  deeds,  writings,  and 
other  documents  relating  to  the  bankruptcy  in  their  possession  ; 
and  if  such  assignees  so  summooed  shall  not  come  before  the 
commissioners  at  the  time  appointed,  (having  no  impediment 
made  known  to  the  commissioners  at  the  time  of  their  meeting, 
and  albwed  by  them,)  it  shall  be  lawful  for  the  said  commis- 
sioners, by  warrant  under  their  hands  and  seals,  directed  to 
such  person  as  they  shall  think  fit,  to  cause  such  assignees  to  be 
brought  before  them  ;  and  upon  their  refusing  to  produce  such 
books,  deeds,  writings,  papers,  or  documents,  as  aforesaid,  it 
shall  be  lawful  for  the  said  commissioners  to  commit  the  party 
so  refusing  to  such  prison  as  they  shall  think  fit,  there  to  remain 
without  bail,  unti)  such  party  shall  submit  himself  to  the  said 
commissioners.  Theforwu  of  the  warrants  may  readily  be  framed 
from  the  like  forms  as  to  witnesses,  ii.  p.  9dv 

And  if  upon  the  application  of  a  creditor,  the  commissioners 
refuse  to  compel  the  assignees  to  produce  their  accounts,  the 
court  upon  petition  will  order  the  assignees  to  do  so.  Ex  p. 
Broekst^,  Buck,  304. 

m2 
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6.  Hiey  should  scrutinize  the  conduct  of  the  hsnkrapt,  both 
prior  and  subsequent  to  the  act  of  bankruptcy^  with  reference  to 
the  disposition  of  his  property  ;  and  should  watch  narrowly  the 
proofs  of  debts,  in  order  to  prevent  persons  proving  under  the 
commission,  who  have  no  right  to  do  so. 

6.  The  assignees  must  distribute  the  estate  rateably  among  all 
the  creditors  who  have  proved  debts  under  the  commission.  See 
ante  p.  211,  ^c« 

7*  The  assignees  must  file  a  certificate  in  the  bankrupt  ofiice, 
of  all  unclaimed  dividends  remaining  in  their  hands.  See 
ante,  p,  214, 

3.  Their  Liabilities. 

i .  The  assignees  are  liable  to  the  solicitor  to  the  commission, 
and  to  the  messenger,  for  the  amount  of  their  respective  bills, 
subsequent  to  the  choice  of  assignees,  whether  they  have  assets 
to  pay  them  or  not ;  and  to  the  petitiomn^  creditor,  for  the 
amount  of  the  solicitor's  and  messenger's  bms  previous  to  the 
choice  of  assignees,  if  they  have  assets.    Ante^  p,  215,  S^e, 

2.  The  assignees  are  liable  to  the  conmiissioners  upon  their 
covenant  for  indemnity  contained  in  the  assignment,  and  if  the 
commissioners  be  damnified,  contrary  to  the  terms  and  meaning 
of  the  covenant,  the  court  will  not  restrain  them  from  bringing 
an  action  upon  it.    Rx  p.  Linthwaite,  16  Ves,  234* 

3.  If  the  assignees  seize  or  retain  possession  of  property, 
which  does  not  pass  to  them  under  the  assignment,  the  owner 
of  it  may  maintain  an  action  against  them  in  respect  of  it. 

4.  Where  the  bankrupt  as  the  agent  of  the  assignees,  is  per- 
mitted to  carry  on  the  business  for  the  benefit  of  fiie  creditors, 
and  not  on  his  own  account,  the  assignees  are  liable  for  goods 
supplied  for  the  purposes  of  the  business,  even  although  the 
credit  were  given  in  the  bankrupt's  own  name.  ^Kinder  v. 
Howarth,  2  Storfc.  354.  So,  if  assignees  employ  a  person  in  the 
conduct  and  management  of  the  bankrupt's  property,  who  mis- 
applies or  embezzles  the  money  :  they  will  be  liable  to  the  estate 
for  the  money  so  misapplied  or  embezzled,  unless  they  had  the 
sanction  of  the  creditors  to  their  appointment  of  the  agent.  Re 
Litchfield,  1  Atk,  86.  But  where  the  assignees  employ  a  person, 
either  from  necessity,  or  conformably  wim  the  common  usage  of 
mankindj'^'-as  for  instance,  if  they  employ  a  broker  to  sell  ^ods 
and  he  receive  the  money,  and  immediately  fails,  without  having 
paid  it  over,  if  the  assignees  used  sufficient  precaution,  in  the 
choice  of  such  person,  they  will  not  be  liable  for  his  default. 
Ex  p  Belehter,  Amb,  21B,  I  KenyonU  Rep,  38.  Ex  p«  Lane,  1 
Atk.  90. 
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5.  If  an  anigiiee  become  bankrapt,  at  a  tune  that  be  is  in- 
Uebted  to  the  bankrupt's  estate  for  money  retained  or  em- 
ployed by  him  for  his  own  benefit,  the  debt  may  of  coarse  be 
proved  upon  his  estate,  See  Ex  p.  Spomg.  1  Rate,  133«  Ex  p, 
Bignold.  2  Mad,  470.  Ex  p.  Stanehmue,  Buck,  531,  and  his 
certificate  will  only  free  his  person,  but  his  future  effects  will 
still  remain  liable  for  such  part  of  it  as  ^all  not  be  paid  out  of 
his  estate,  to^^ther  with  interest  6  Geo,  4.  c.  10.  $  106  ante, 
p,  209.  But  his  estate  wUl  not  be  liable  to  the  20L  per  cent, 
on  funds  retained  or  misapplied  by  him.  See  Ex  p.  Goid- 
smith,  I  Glyn,  ^  J,  405.  and  if  he  die,  leaving  real  property, 
such  a  del^  would  be  a  lien  upon  it,  for  as  the  assignees 
always  ^lecute  a  oeunterpait  of  the  assigmnent,  the  commis- 
sioners are  to  be  considered  specialty  creditors.  Brietow  v. 
Eattman,  1  Eep.  172.  See  Weekerbath  v.  PowM,  Buck,  495,  2 
Glyn  Sf  J,  151. 

6.  Assignees  are  liable,  each  for  his  own  default  only,  and 
not  for  the  neg^gence  or  misconduct  of  his  co-assignee.  Prtm- 
rose  V.  Btvm%,  1  Atk.  88.  Re  Uk^ld,  Id.  87.  £3:  p. 
Griffin,  2  Glyn  B;  J,  114,  but  if  by  the  aid  of  one  assi^ee  out 
of  the  course  of  his  duty  the  property  under  the  commission  be 
placed  within  the  single  power  of  the  other  assignee  both  are 
liable  for  its  misapplication.    Ex  p.  Griffin,  wupra. 

Assignees  are  not  liable  for  the  rent  of  premises  leased  by 
the  bankrupt,  or  for  the  nonperformance  of  the  covenants,  un- 
less they  accept  the  lease.  Bourdiiion  v.  Ihkon,  Peak,  238^ 
2  Eep.  233.  See  6  Geo.  4.  e,  16.  $  75,  ante,  p.  126-^129,  and 
Ex  p.  Quantoek,  Bade,  189. 

8.  The  Lord  Chancellor  has  no  jurisdiction  to  indemnify  as- 
signees against  the  consequences  of  their  own  acts,  although  doi^ 
strictly  in  the  execution  of  the  duties  cast  upon  them  by  their 
office  ;  he  cannot,  for  instance,  relieve  them  in  any  manner  from 
their  liability  to  the  bankrupt,  in  respect  of  property  disposed 
of  under  the  commission,  if  the  commission  be  superseded.  Re 
Bryant,  2  Roee,  17.  But  if  one  assignee  pay  a  sum  for  which 
both  were  liable,  he  shall  have  cantribution  from  the  other ; 
Hart  V.  Biggti  1  HoU,  245.  Lingard  v.  BremUy,  1  K  ^  B.  1 14 ; 
and  where  two  of  three  assignees  became  bankrupt,  and  the  solf 
vent  assignee  paid  a  debt  due  from  the  three  to  the  bankrupt's 
estate,  it  was  faolden  that  he  was  entitled  to  prove  a  third  of  the 
debt  against  the  estate  of  each  of  the  bankrupt  assignees.  £» 
p.  Hunter,  Buck,  352. 

4.  Aetimu  hy  and  againtt  them. 
Whai  actions.]  The  assignees  have  the  same  remedies  %l>y 
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action,  for  the  recovery  of  debts  due  to  the  bankrapt,  and  for 
all  civil  injuries  with  respect  to  property  which  has  passed  to 
them  under  the  assignment  and  bargain  and  sale,  that  the  bank« 
rupt  would  have  had,  if  no  commission  had  been  sued  out 
against  him. 

An  action  for  money  had  and  received  may  be  brought  by 
assignees,  against  any  person  who  has  received  money  which 
ought  to  be  paid  to  them  :  as,  for  instance,  if  a  trader  become 
bankrupt  by  lying  in  prison,  his  assignees  may  maintain  an  ac- 
tion for  money  had  and  received  against  a  person,  who,  having 
notice  that  a  commission  would  be  issued  against  him,  sold  his 
goods  and  paid  him  the  produce,  after  the  arrest  and  before  the 
expiration  of  the  period  of  imprisonment  which  constitutes  an 
act  of  bankruptcy,  the  bankruptcy  having  relation  to  the  day  of 
the  arrest.  Kvngy.Leith,  2  T,  R.  141.  -If  a  creditor,  after 
an  act  of  bankruptcy  by  the  debtor,  by  means  of  a  foreign  at- 
tachment, attach  and  receive  a  debt  due  to  the  bankrupt  from 
another,  the  assignees  may  recover  it  from  him  in  an  action  for 
money  had  and  received.  Sill  v.  Worsioidc,  1  if.  Bl,  665.  Hun- 
ter V.  Potts,  4  T.  R.  182.  PkiUips  v.  Hunter,  2  H,  Bl.  402. 
Or  if  a  creditor  levy  an  execution  upon  goods  in  his  debtor's 
possession,  after  the  debtor  has  committed  an  act  of  bankruptcy, 
and  receive  the  produce  of  it  from  the  sheriff,  the  debtor's  as- 
signees may  recover  it  in  an  action  for  money  had  and  received. 
Kitchen  v.  CampbeU,  3  WiU.  304,  2  W.  Bl.  837.  So,  ass^ees 
may  maintain  an  action  for  money  bad  and  received  against  a 
banker,  for  money  received  by  him,  and  paid  over  to  a  creditor 
of  the  bankrupt  with  knowledge  of  the  bankruptcy ;  but,  after 
having  recovered  it  from  the  banker,  they  cannot  maintain  an 
action  for  the  same  sum  against  the  creditor,  although  he  also 
received  it  after  notice  of  the  bankruptcy  ;  they  had  their  op- 
tion, in  the  first  instance,  of  bringing  their  action  against  the 
banker  or  the  creditor,  but  they  could  not  recover  a^inst  both. 
Veman  v.  Anson,  2  T.  R,  287.  But  assignees  cannot  maintain 
an  action  for  money  had  and  received  against  a  landlord,  for 
money  paid  to  him  for  rent  by  the  baidmipt  after  an  act  of 
bankruptcy,  in  consequence  of  the  landlord's  being  about  to 
distrain  for  it ;  for  the  landlord  had  a  legal  lien  for  it,  upon 
the  goods  in  the  bankrupt's  possession  at  the  time.  Steven- 
son V.  Wood,  5  Esp,  200.  Nor  will  an  action  for  money  had 
and  received  lie  against  a  person  who  was  merely  the  bearer 
of  the  money  from  a  third  person  to  the  baidmipt,  after 
the  act  of  bankruptcy.  •  Coles  v.  Wright,  4  Taunt,  198.  Nor 
vrill  it  lie  for  the  amount  of  India  stock,  transfeiTod  by  a  trader 
,  after  an  act  of  bankruptcy  ;  for  in  that  case  no  money  in  fact 
has  been  received.    NighHngal  v.  Devitme,  5  Bur,  2589,    Nor 
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will  it  lie  for  money  received  by  a  creditor,  in  payment  of  a  bill 
of  exchange,  indorsed  to  him  by  the  bankrupt  after  an  act  of 
bankruptcy ;  the  assignees  should  bring  trover  for  the  bill. 
Waller  v.  Drakefard,  1  Stark.  481,  but  see  Thomaton  v.  Frere,  10 
East,  418. 

Debt  may  be  maintained  by  the  assignees  of  a  bankrupt ; 
they  may  even  have  debt  on  stat.  9  Ann  c.  14,  for  money  lost 
by  the  bankrupt  at  play,  before  hu  bankruptcy.  Branim  v. 
Pate,  2  H.  BL  368.  Carter  v.  Abbott,  2  D.  ^  6.  575,  1  B.  ^ 
C.  444.  And  so  completely  are  the  rights  of  the  bankrupt 
vested  in  them,  not  merely  as  representing  him,  but  by  actual 
assignment,  that  they  can  sue  in  the  debet  and  detinet,  whilst 
an  executor,  who  merely  represents  his  testator,  can  sue  in  d«. 
thiet  only.    See  2  T.  R.  46,  Per  Buller,  J. 

Covenant  will  lie  by  assignees  on  a  lease,  &c.  by  the  bank- 
rupt ;  and  the  tenant,  in  such  a  case,  is  estopped  from  pleading 
nil  habuitm  tenementis,  in  the  same  manner  as  he  would  be  in 
an  action  by  the  bankrupt  himself.  Parker  v.  Manmng,  7  7".  R. 
637. 

TVespass,  it  would  seem,  will  not  lie  at  the  suit  of  assignees, 
for  any  injury  or  amotion  of  the  property,  committed  before  they 
have  obtained  actual  possession  of  it  under  the  assignment. 
See  Clark  v.  Calvert,  3  Moore,  96,  and  seel  Glyn  ^  J.  147.  It 
will  not  lie  against  a  sheriff,  for  taking  the  bankrupt's  goods  in 
execution  alter  the  act  of  bankruptcy  and  before  the  issuing  of 
the  commission ;  the  assignees,  in  such  a  case,  should  bring 
trover.    Smith  v.  MiUes,  1  T.  A.  475. 

But  trover  is  die  usual  action  brought  by  assignees,  in  the 
case  of  amotion  of  property.  If  any  of  the  bankrupt's  goods 
be  taken  in  execution  after  the  act  of  bankruptcy  and  before 
they  are  seized  under  the  commission,  and  sold,  the  assignees 
may  recover  the  value  of  them  in  an  action  of  trover  against  the 
sheriff,  Sndih  v.  MiHes,  1  T.  R.  475.  Cooper  v.  Chitty,  1  Bur, 
20,  1  W.  BL  65,  or  in  the  like  action  against  the  plaintiff,  if  he 
accompanied  the  officer  in  making  the  levy,  even  although  the 
produce  of  the  goods  remain  in  the  hands  of  the  sheriff  or  his 
broker,  Menham  v.  Edmonson,  1  B.  ^  P.  369,  or  if  he  received 
the  produce  from  the  sheriff,  upon  giving  a  bond  of  indemnity. 
Rtuh  V.  Baktr,  2  Str,  996.  So,  trover  is  the  proper  action  to 
recover  the  value  of  a  bill  of  exchange,  indorsed  by  the  bank- 
rupt to  a  creditor  after  an  act  of  bankruptcy,  although  he  have 
since  received  payment  of  it.  Waller  v.  Drdkefm-d,  1  Stark, 
481,  bat  see  Thomioson  v.  Frere,  10  East,  418.  So,  if  any  person, 
during  a  bankrupt's  examination,  take  any  thing  out  of  his  ef- 
fects, and  convert  it  into  money,  even  for  the  necessary  subsist- 
ence of  the  buUmipt  and  his  family,  the  assignees  may  recover 
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the  value  of  it  in  an  aetion  of  trover  against  him.  Th€mjf$on  v. 
CouneeU,  I  T,  R.  157.  So,  assignees  may  maintain  trover  for 
goods  sold  by  the  bankrapt  after  an  act  of  bankruptcy,  although 
thev  may  have  demanded  payment  of  them  j  and  this,  it  seems, 
without  making  any  previous  demand  of  them ;  for  the  veiy 
taking  of  goods  from  one  who  has  no  right  to  dispose  of  them, 
is  of  Itself  a  conversion.  Hurst  v.  Gwtnnap,  2  Stark,  306.  JBut 
where  trover  is  brought  for  goods  coUusively  sold  to  a  creditor, 
before  an  act  of  baijkruptcy,  but  in  contemplation  of  bankruptcy, 
and  with  a  view  of  giving  him  a  fraudulent  preference,  there 
must  be  either  a  demand  and  refusal,  or  an  actual  conversion, 
to  enable  the  assignees  to  maintain  the  action.  Nixon  v.  Jeu" 
kitis,  2  H.  BL  135.  Where  goods  of  a  trader  are,  after  an  ^t 
of  bankruptcy,  and  before  the  issuing  of  the  commission,  taken 
by  a  third  person,  the  assignees'  remedy  is  trover ;  if  sold  by  the 
bankrupt,  the  assignees  may  bring  trover  against  the  vendee,  or 
they  may  treat  it  as  a  sale  by  their  agent  and  bring  assumpsit ; 
if  sold  by  such  third  person  for  the  bankrupt,  the  assignees  may 
recover  the  value  of  the  goods  in  trover  against  the  seller,  or 
they  may  bring  assumpsit  for  the  price  received  by  him,  even 
although  he  may  have  paid  it  over  to  the  bankrupt.  JKt'ii^  v« 
Leith,  2  7.  H.  141.  See  Wilsnn  v.  Poulter,  2  Str,  859.  And 
in  all  cases  where  the  assignees  have  the  option  thus  of  suing  in 
an  action  ex  contractu  or  an  action  ex  delicto,  the  latter  should 
be  preferred,  for  the  reasons  already  given,  ante,  p,  95,  if  the 
defendant  claims  to  have  any  demand  against  the  bankrupt, 
which  may  be  made  the  subject  of  a  set  off. 

It  is  not  necessary  for  the  assignees  to  obtain  the  consent  of 
the  creditors,  to  enable  them  to  commence  u^  action  at  law, 
Hussey  v.  FideU,  12  Mad.  324,  3  SaUu  59.  Spragg  v.  Binkes, 
5  Ves.  583. 

As  to  actions  against  the  assignees  ;  they  may  be  sued  in  their 
individual  capacity,  for  any  cause  of  action  arising  to  others 
from  their  acts,  which  they  cannot  justify  under  the  commission 
and  assignment.  They  cannot,  however,  we  have  seen,  {ante, 
p.i214,)  be  sued  for  the  amount  of  dividends  by  action  •  the 
proper  remedy  is  by  petition.    6  Geo,  4.  c.  16.  $  1 11. 

Who  to  be  partiet,^  In  actions  by  assignees ;  all  of  them  who 
are  living  must  join  as  plaintiffs ;  SneUgrave  v.  Hunt,  2  Stark. 
424 ;  otherwise,  in  actions  ex  contractu,  the  plaintiffs  will  be 
nonsuited,  Jd,,  or  the  defendant  may  take  advantage  of  it  by 
plea  of  nonjoinder  in  abatement,  or  (if  the  error  appear  upon 
the  face  of  the  record)  by  demurrer,  motion  in  arrest  of  ju4g* 
ment,  or  writ  of  error ;  Arch.  PL  ^  Ev,  53  ;  but  in  actions  ex 
deUcto,  the  defendant  can  avail  himself  of  the  defect,  by  plea 
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of  nonj<Hiider  in  abatement  only.  Areh,  PL  Sf  Ev»  63,  64. 
And  if  in  this  latter  case  he  fidl  to  plead  in  abatement,  the 
"^laintifrs  may  recover  their  shares  of  the  damages.  Blmham  Vt 
Hubbard,  5  £ut,  407,  and  the  assignee  omitted  may  afterwards 
sue  alone  for  his  proportion.  Sm  Sedgwortk  t.  Ovennd  Sf  al, 
7  7.  S.  279.  And  the  action  most  be  brought  by  all  those  who 
appear  to  have  title  under  the  assignment:  and  therefore, 
where  it  had  been  ordered  that  one  of  two  assignees  should  be 
removed,  and  another  chosen,  and  a  new  assignment  made,  bat 
which  assignment  was  executed  by  one  only  of  the  old  assignees, 
the  other  having  absconded ;  in  an  action  by  the  remaining 
old  assignee  and  the  assignee  recently  chosen,  it  was  holden 
that  they  could  not  recover ;  Aidritt  v.  KHtridge,  6  Moore,  569  ; 
for  assignees  continue  to  have  the  legal  estate  in  them,  until  a 
reassignment  is  actually  executed.  BUuham  v.  Hubbard,  5 
Eastf  407.  But  if  they  were  assignees  at  the  time  of  the  issu- 
ing of  the'  writ,  the  action  may  be  continued  in  their  names, 
although  their  title  were  afterwards  determined  by  the  choice  of 
new  assignees,  to  whom  the  bankrupt's  property  was  regularly 
assigned.  Page  v.  Baiter,  4B,Sf  A,  345.  If  the  cause  of  action 
arise  from  property  vested  in  a  trustee  for  the  bankrupt,  the 
action  must  be  brought  in  the  name  of  the  trustee.  Ex  p. 
Coytegame,  1  Atk,  193. 

Where  a  joint  commission  is  sued  out  against  two  or  more 
partners,  the  assignees  may  bring  an  action  to  recover  a  debt 
due  to  the  separate  estate  of  one  of  them,  and  may  describe 
themselves  in  the  declaration  as  the  assignees  of  that  one  only. 
Sumehcuie  v.  De  SUva,  3  Camp.  399.    But  the  assignees  under 
a  joint  commission  cannot  recover,  if  it  turn  out  that  one  of  the 
bankrupts  has  not  in  fact  committed  an  act  of  bankruptcy. 
Hog£  V.  Bridges,  2  Moore,  122,  8  Taunt.  200.     On  the  other 
hand,  if  a  separate  commission  be  sued  out  against  one  of 
several  partners,  the  assignees  of  the  bankrupt  paitner  may 
join  with  the  solvent  partners  in  an  action  for  a  joint  debt ; 
Thomason  v.  Frere,  10  East,  418 ;  or  if  the  partners  will  not 
consent  to  join,  then  the  assignees  may  proceed  as  directed  by 
6  Geo.  4  c.  16,  §  89,  by  which  it  is  enacted,  that  in  any  com- 
mission against  any  one  or  moie  member  or  members  of  a  £rm, 
the  Lord  Chancellor  may,  upon  petition,  authorise  the  assignees 
to  commence  or  prosecute  any  action  at  law,  or  suit  in  equity, 
in  the  names  of  such  assignees  and  of  the  remaining  partner  or 
partners,  against  any  debtor  of  the  partnership,  and  may  obtain 
such  judgment,  decree,  or  order  therein,  as  if  such  action  or 
suit  had  been  instituted  with  the  consent  of  such  partner  or 
partners ;  and  if  such  partner  or  partners  shall  execute  any 
release  of  tlie  debt  or  demand  for  vffaich  such  action  or  suit  is 
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instituted,  such  release  shall  be  void:  provided  that  every 
such  partner,  if  no  benefit  is  claimed  by  him  by  virtue  of  the 
said  proceedings,  shall  be  indemnified  against  the  payment  of 
any  costs  in  respect  of  such  action  or  suit ;  and  that  it  shall  be 
lawful  for  the  Lord  Chancellor,  upon  the  petition  of  such  part- 
ner, to  direct  that  he  may  receive  so  much  of  the  proceeds  of 
such  action  or  suit  as  the  Lord  Chancellor  shall  think  fit. 

And  where  there  are  separate  commissions  against  two  or 
more  persons  who  have  a  joint  cause  of  action,  the  assignees 
under  all  of  the  commissions  must  join  in  bringing  the  action  ; 
Streatfield  v.  Halliday,  3  T.  R.  779  :  otherwise  the  nonjoinder 
may  be  objected  to,  in  the  manner  abovementioned.  But  they 
cannot  sue  for  a  joint  debt,  and  also  for  separate  debts  due  to 
each,  in  the  same  action,  even  although  the  same  persons  be 
assignees  under  each  of  the  commissions.  Hancock  v.  Haytoard, 
3  T.  R.  433. 

In  actions  against  assignees,  all  of  them  who  are  living  must 
be  joined  as  defendants  in  actions  ex  contractUj  otherwise  the 
defendants  may  plead  the  nonjoinder  in  abatement;  but  no 
advantage  can  be  taken  of  nonjoinder  in  actions  ex  delicto. 
^  Arch.  PL  ^  Ev.  68. 

Declaration.']  If  the  cause  of  action  arose  to  the  bankrupt 
previously  to  the  bankruptcy,  the  assignees  must  sue  as  such 
and  describe  themselves  as  assignees  in  the  declaration ;  but  if 
it  arose  after  the  act  of  bankruptcy,  and  either  before  or  after 
the  issuing  the  commission,  they  may  sue  in  their  individual 
capacity,  as  in  their  own  right,  without  describing  themselves 
as  assignees.  Evans  v.  Mann,  Cowp,  569.  Thomas  v.  Rideing, 
1  Wigktwick,  121.  Where  the  assignees  under  a  joint  commis- 
sion, sue  for  a  separate  debt  due  to  one  of  the  partners,  they 
may  describe  themselves  as  the  assignees  of  that  partner  only. 
Stonehouse  v.  De  SUva,  3  Campf  399.  And  where  the  assignees 
under  separate  commissions  against  two  or  more  persons,  sue 
jointly,  they  cannot  describe  themselves  as  assignees  of  all  the 
bankrupts,  but  each  set  of  assignees  must  be  distinctly  described 
as  the  assignees  of  the  bankrupt  whom  they  represent.  Ray  v. 
Daoies,  8  Taunt.  134,  1  Moor,  3. 

The  declaration  states  the  cause  of  action,  as  it  accrued  to 
the  bankrupt  or  to  the  assignees.  When  the  declaration  alleged 
an  account  stated  with  the  bankrupt,  and  promises  to  the  as- 
signees, and  the  evidence  was  of  an  account  stated  with  the 
bankrupt  and  promises  to  him,  it  was  holden  sufficient.  Skinner 
v.  Befrow,  1  Sel.  N.  P.  228.  The  plaintiff,  in  an  action  for  re- 
covery £20  per  cent,  interest,  must  declare  specisJly  as  for  a 
penalty,  unless  the  commissioners  have  settled  an  amount  charg- ' 
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ing  the  asagnees  with  such  intetest    Bereefmrd  t.  Bvreht  1  Csrr 
^  P.  373. 

Drfence,^  If  the  cause  of  action  accraed  before  the  act  of 
bankruptcy,  the  defendant  in  an  action  by  assignees  may  avail 
himself  of  eveiy  defence  he  could  have  set  up  to  an  action  for 
the  same  cause  by  the  trader,  if  he  had  not  become  bankrupt. 
Perhaps  the  case  of  trover  for  goods  given  to  a  creditor,  berore 
an  act  of  bankruptcy,  but  in  contemplation  of  bankruptcy,  with 
a  view  of  giving  him  a  fraudulent  preference,  is  the  only  excep* 
tion  to  this  rule.  Where  J.  S.  gave  a  trader  a  bond  to  secure 
an  annuity ;  before  any  payment  became  due,  J.  S.  lent  the 
trader  a  sum  of  money,  and  it  was  agreed  that  J.  S.  should  re- 
tain the  payments  of  the  annuity  untU  the  sum  lent  was  dis- 
charged :  in  an  action  by  the  assignees  <^  the  trader  (vrho  had 
become  bankrupt)  against  J.  S.,  for  arreafs  of  the  annuity,  it 
was  holden  that  this  agreement  to  retain  was  a  good  defence  to 
the  action,  even  as  to  payments  of  the  annuity  accruing  due  after 
the  bankruptcy,  for  it  was  equivalent  to  a  pleaof  lolvtt  ad  diem. 
Sturdy  v.  Arnaud,  3  T.  R.  599.  So,  where  A.  became  bound  in 
a  bond  as  security  for  6. ;  and  B.,  in  order  to  indemnify  him, 
agreed  that  he  might  retain,  out  of  any  money  that  might  be 
due  from  him  to  B.,  in  respect  of  any  dealings  between  them  in 
trade,  so  much  as  he  should  pay  on  the  bond ;  B.  afterwards 
sold  goods  to  A.  to  a  less  amount  than  the  bond,  and  became 
bankrupt,  and  A.  was  obliged  to  satisfy  the  bond :  it  was  holden 
that  this  agreement  and  the  payment  of  the  bond,  were  a  good 
defence  to  an  action  by  the  assignees  of  B.  against  A.  for  the 
price  of  the  goods.    Dchson  v.  Loekhart,  5  T.  R.  133. 

If  the  cause  of  action  accrued  after  the  act  of  bankruptcy, 
and  the  subject  of  it  passed  to  the  assignees  under  the  assign- 
ment,— except  disputing  the  bankruptcy,  the  defendant  can  set 
up  no  other  defence  to  the  action,  than  he  might  have  done  if 
the  action  were  brought  and  would  lie  at  the  suit  of  the  assignees 
in  their  individual  capacity. 

The  defendant  may  plead  the  statute  of  limitations :  and  the 
statute  begins  to  run  from  the  accruing  of  the  original  cause  of 
action.     Gray  v.  Mendez,  1  Str.  556. 

And  in  all  actions  by  the  assignees  to  recover  a  debt,  the  de- 
fendant may  set  off  any  debt  due  to  him  from  the  bankrupt.  See 
ante,  p.  91.  95.  The  defendant,  however,  cannot  establish  this 
defence,  by  merely  proving  that  his  cross  demand  has  been 
allowed  by  the  commissioners.  Pirie  ^  al»  v.  Memiett,  3  Camp, 
279. 

By  Stat  6  Geo.  4.  c.  16,  after  enacting  that  the  depositions  as 
to  the  petitioning  creditor's  debt,  trading  and  act  of  bankruptcy. 
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should  be  conclusive  evidence  of  those  facts,  in  Actions  by  the 
assignees  for  any  debt  or  demand  for  which  the  bankrupt  might 
have  sustained  an  action  or  suit,  if  the  bankrupt  should  not, 
within  two  calendar  months  after  adjudication,  (or  within  twelve 
calendar  months  if  he  were  out  of  die  United  Kingdom  at  the 
time  of  issuing  the  commission,)  have  given  notice  of  his  inten- 
tion to  dispute  the  commission,  and  have  proceeded  therein 
with  due  diligence :  it  is  enacted,  by  sect*  93,  that  if  the  assig- 
nees commence  any  action  or  suit  for  any  money  so  due  to  the 
bankrupt  before  the  time  allowed  as  aforesaid  for  him  to  dispute 
the  oenmiission  shall  have  elapsed,  any  defendant  in  any  such 
astion  or  suit  shall  be  entitled,  after  notice  given  to  the  assignees, 
to  pay  the  same,  or  any  part  thereof,  into  the  court  in  which 
such  action  or  suit  is  brought ;  and  ail  proceedings  with  respect 
to  the  money  so  paid  into  court,  shall  thereupon  be  stayed  ;  and 
after  the  time  aforesaid  shall  have  elapsed,  the  assignees  shall 
have  the  same  pud  to  them  out  of  court* 

In  actions  against  assignees,  for  any  thing  done  in  pursuance 
of  the  new  act,  the  defendants  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence.  See  6  Geo,  4.  e.  16.  §  44. 
<uUe,  p.  11.  The  action>  also,  must  be  commenced  against 
them  within  three  calendar  months  after  the  fact  complained  of 
,  was  committed ;  but  it  is  not  necessary  that  they  should  plead 
this  limitation :  if  it  appear  at  the  trial  that  the  action  was  com- 
menced after  Ine  time  thus  limited,  the  jury  shall  find  a  verdict 
for  the  defendants.    Id,  ib, 

Evidenee,^  In  actions  by  assignees,  the  plaintiffs  must  first 
prove  their  own  title  to  sue,  that  is  to  say,  they  must  prove  the 
petitioning  creditor's  debt,  the  trading,  the  act  of  bankruptcy, 
the  commission,  and  the  assignment ;  and  they  must  then  prove 
the  cause  of  action. 

In  actions  against  the  assignees,  the  proofs  for  the  plaintiiT 
are,  of  course,  the  same  as  in  ordinary  cases ;  but  on  the  part  of 
the  defendants,  if  they  justify  as  assignees,  the  petitioning  credi- 
tor's debt,  the  trading,  and  the  act  of  bankruptcy,  the  commis- 
sion, and  the  assignment,  must  be  proved,  as  well  as  the  special 
matter  of  defence. 

The  petitioning  creditor's  debt  must  be  proved  by  the  same 
evidence  that  would  be  requisite  to  support  an  action  at  the 
suit  of  the  petitioning  creditor,  against  the  bankrupt,  for  the 
amount  of  it.  Bui.  N,  P.  37.  All  admissions  by  the  bankrupt, 
previously  lo  the  issuing  of  the  commission,  Dowton  v.  Cross,  1 
Esp,  166.  and  see  Hoare  v.  Coryton,  4  Taunt,  560,  entries  in  his 
books,  posted  by  himself,  before  his  bankruptcy,  Watts  v.  Thorpe, 
1  Camp,  376.  and  tee  Ewer  v.  Preston,  Hardw.  378,  and  the  like, 
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are  evidence  of  the  pedtioning  creditor's  debt.  So  hit  promif* 
soiy  notes  to  the  petitioning  creditor,  hearing  date  before  the 
bankruptcy,  are  pnmd  facU  evidence  of  it.    Taylor  v.  Xtx&wft, 

1  Static,  177.  But  no  declaration  or  letter  of  the  bankrupt, 
after  the  bankruptcy,  is  admissible  as  evidence  of  the  petitioning 
creditor's  debt ;  Id.;  nor  will  even  an  account,  down' to  a  time 
before  the  bankruptcy,  signed  by  the  bankrupt,  be  received  aa 
evidence  of  it,  unless  it  be  also  proved  to  have  been  signed  by 
the  bankrupt  before  the  bankruptcy ;  Hoare  v.  Caiytom,  4  Taunt* 
660  ;  except  in  actions  by  the  bankrupt  himself,  where  of  coarse 
his  admissions  at  any  time  will  be  received  in  evidence  agiinit 
him.  See  Jarrit  v.  Lumard,  %M,SfS.  265.  But  where  the  wit* 
ness  called  to  prove  the  petitioning  creditor's  debt,  after  moving 
an  admisaioii  of  it  by  the  bankrupt,  being  aiked  how  the  debt 
arose,  answered,  by  bond :  it  was  holden  that  the  bond  should 
be  proved  by  the  subscribing  witness,  or  by  the  usual  secondary 
evidence  upon  his  absence  iMing  accounted  for,  in  order  to  esta- 
blish the  petitioning  creditor's  debt.  Abbott  v.  Plumbe,  1  Dougm 
216.  see  aUo  Antram  v.  Chase,  15  JSoit,  209.  Bowles  v.  Long* 
toarthy,  5  T.  jR.  306.  The  admisnon  of  the  petitioning  creditor, 
as  to  the  nature  of  Uie  claim  upon  which  he  sued  out  the  com* 
mission,  has  also  been  holden  admissible  evidence  for  the  ]^r- 
pose  of  invalidating  the  commissioB  in  a  collateral  actioii* 
Young  4  aL  v.  Smith  6^  al,  6  £sp.  121.  If  the  debt  be  proved  to 
have  once  existed,  it  will  be  presumed  to  have  continued  due 
and  owing  up  to  the  date  of  the  commission,  until  the  contrary 
be  proved.  Jaekaon  v.  Jmnn,  6  Camp,  48.  Ewer  v.  Prciton, 
Hardw*  378.  It  must  be  proved,  however,  to  have  existed  be- 
fore the  act  ef  bankruptcy ;  that  foct  will  not  be  presumed. 
AnU,  p.  54.  and  see  Cooper  v.  Maehin,  1  Bing,  426.  Also,  if 
the  petitioning  creditor's  debt  was  due  to  him  as  the  assignee 
of  another  bankrupt,  it  is  necessary  to  prove  his  title  as  as- 
signee, by  proving  the  petitioning  creditors  debt,  the  trading, 
act  of  bankruptcy,  commission  and  assignment,  under  which  he 
claims.    Doe  v.  lAston,  4  Taunt,  741.     See  Skaife  v.  Howard, 

2  B.  ^  C.  560. 

Hie  trading  must  be  proved  by  some  person,  who  can  swear 
to  the  fact  from  his  own  knowledge.  In  an  action  by  a  bank- 
nqvt,  to  try  the  validity  of  his  commission,  his  admission  that  he 
was  in  partnership  with  one  who  was  a  trader,  and  his  being 
proved  to  have  given  directions  in  the  concern,  was  deemed  suf- 
ficient evidence  of  the  trading,  ahhongh  no  act  of  buying  or  seU 
ling,  during  the  time  of  the  partnership,  was  established  in  evi- 
dence.    Parker  v.  Barker,  \B.Sf  B.9,3  Moore,  226. 

The  act  of  bankruptcy  must  be  proved  by  some  person,  who 
can  swear  to  the  fact  from  his  own  knowledge ;  if  the  execution 
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of  a  deed  constitute  it,  the  deed  must  be  produced  and  proved 
by  the  subscribing  witness,  or  its  absence  accounted  for  and  its 
contents  proved  by  the  usual  secondary  evidence.  See  1  Arch, 
Pr.  B.  R.  161,  ^c.  Areh»  PLSf  Ev.  378,  ^c.  Gossv.  Tracey,  1 
P.  Wms.  189.  Burnett  v.  Taylor,  9  Ves.  381.  Or  if  it  consist 
of  imprisonment,  for  instance,  in  the  custody  of  the  marshal,  the 
eommtUur  must  be  produced ;  for  the  prison  books,  although 
evidence  of  the  time  of  the  commitment  and  discharge,  are  no 
evidence  of  the  cause  of  the  commitment.  Salte  v.  Thomas,  3 
B,SfP,l  88.  And  in  all  cases,  where  the  intent  with  which  the 
act  was  done,  constitutes  a  part  of  the  act  of  bankruptcy,  the  in- 
tent may  be  proved  by  circumstances  from  which  the  jury  may 
presume  it,  or  from  some  admission  of  the  bankrupt  accompany- 
ing (»  nearly  contemporaneous  with  it ;  and  therefore  it  has 
been  holden  that  a  declaration  by  the  bankrupt  of  his  motives 
for  absenting  himself  from  his  home,  made  upon  his  return,  veas 
evidence  to  prove  the  act  of  bankruptcy,  in  an  action  by  the  as- 
signees against  a  debtor  of  the  estate.  Bateman  v.  Bailey,  5 
T,  R,  512.    Ewens  v.  Gold,  Btd.  N,  P.  41. 

The  commission  is  proved  by  the  production  of  it ;  it  proves 
itself. 

The  assignment  must  be  produced,  and  proved  in  the  usual 
way  by  the  attesting  witness. 

The  cause  of  action  is  proved  as  in  ordinary  cases. 

We  have  now  seen  the  proofs  necessary  to  sustain  an  action 
at  the  suit  of  assignees,  or  a  defence  in  an  action  against  assig- 
nees, in  ordinary  cases.  The  two  following  sections  of  the  re- 
cent statute,  however,  form  exceptions  to  the  ordinary  mode  of 
proof,  as  far  as  respects  the  petitioning  creditor's  debt,  the  trad- 
ing, and  the  ftct  of  bankruptcy :  in  cases  within  the  one,  the 
depositions  are  conclusive  evidence  of  these  facts ;  in  cases 
within  the  other,  those  facts  need  not  be  proved  at  all,  unless 
notice  to  dispute  them  have  been  previously  given. 

1,  By  Stat.  6  Geo.  4.  c.  16.  §  92,  if  the  bankrupt  shall  not  (if 
he  was  within  the  United  Kingdom  at  the  issuing  of  the  commis- 
sion) within  two  calendar  months  after  the  adjudication,  or  (if 
he  was  out  of  the  United  Kingdom)  within  twelve  calendar 
months  after  the  adjudication,  have  given  notice  of  his  intention 
to  dispute  the  commission,  and  have  proceeded  therein  with  due 
diligence,  the  depositions  taken  before  the  commissioners  at  the 
time  of  or  previous  to  the  adjudication,  of  the  petitioning  cre- 
ditor's debt  or  debts,  and  of  the  trading  and  act  or  acts  of  bank- 
ruptcy, shall  be  conclusive  evidence  of  the  matters  therein  re- 
spectively contained,  in  all  actions  at  law,  or  suits  in  equity, 
brought  by  the  assignees  for  any  debt  or  demand  for  whidi  the 
bankrupt  might  have  sustained  any  action  or  suit.  But  it  is  still 
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open  to  the  court  to  consider  whether  the  debt,  trading,  or  act 
of  bankruptcy  stated  in  the  depositions,  be  in  law  a  sufficient 
petitioning  creditor's  debt,  trading,  or  act  of  bankruptcy,  within 
tbemeaning  of  the  statute.  And  where  the  deposition  of  a  pe- 
titioning creditor's  debt,  stated  it  to  hare  arisen  from  a  bill  of 
exchange  drawn  by  the  bankrupt,  but  stated  neither  present- 
ment nor  notice,  it  was  holden  insufficient.    Cooper  v.  Maehin, 

1  Bing.  426,  and  tee  Tucker  v.  Jonet,  2  Bing.  2.  But  a  depo- 
sition stating  that  the  deponent  saw  the  bsmkrupt  execute  an 
assignment  of  his  effiects,  &c.,  is  sufficient  evidence  of  the  act  of 
bankruptcy,  without  producing  the  assignment.    Kay  v.  Stead, 

2  Stark,  200.  In  giving  the  depositions,  &c.  in  evidence,  it  is 
sufficient  to  shew  that  the  proceedings  are  produced  from  the 
custody  of  the  solicitor  to  the  commission,  or  to  prove  thel^and- 
writing  of  one  of  the  commissioners  to  them.  CoUinaon  v.  HU' 
liar,  3  Camp.  31.  In  some  instances,  the  Lord  Chancellor, 
upon  application,  has  ordered  them  to  be  produced.  See  I  lUae, 
276,  8FM.314. 

2.  By  Stat  6  Geo.  4.  c.  16.  $  90,  in  any  action  by  or  against 
any  assignee,  or  in  any  action  against  any  commissioner  or 
person  acting  under  the  warrant  of  the  commissioners,  for  any 
thing  done  as  such  commissioner,  or  under  such  warrant,  no 
proof  shall  be  required  at  the  trial  of  the  petitioning  creditor's 
debt  or  debts,  or  of  the  trading  or  act  or  acts  of  banSiruptcy  re- 
spectively, unless  the  other  party  in  such  action  shall,  if  defend- 
ant, at  or  before  pleading,  and,  if  plaintiff,  before  issue  joined, 
give  notice  in  writing  to  such  assignee,  commissioner,  or  other 
person,  that  he  intends  to  dispute  some  and  which  of  such  mat- 
ters ;  and  in  case  such  notice  shall  have  been  given,  if  such  as- 
signee, commissioner,  or  other  person  shall  prove  the  matter  so 
disputed,  or  the  other  party  admit  the  same,  the  judge  before 
whom  the  cause  shall  be  tried  may  (if  he  thinks  fit)  grant  a  cer- 
tificate of  such  proof  or  admission ;  and  such  assignee,  commis* 
sioner,  or  other  person  shall  be  entitled  to  the  costs  to  be  taxed 
by  the  proper  officer  occasioned  by  such  notice,  and  such  costs 
shall,  if  such  assignee,  commissioner,  or  other  person  shall  ob- 
tain a  verdict,  be  added  to  the  costs ;  and,  if  the  other  party 
shall  obtain  a  verdict,  (tee  Atkins  v.  Seward,  1  B.  ^  JB.  275), 
shall  be  deducted  from  the  costs  which  such  other  party  would 
otherwise  be  entitled  to  receive  from  such  assig^nee,  commis- 
sioner, or  other  person. 

This  section  differs  materially  from  a  section  on  the  same 
subject  in  one  of  the  repealed  acts  (49  Geo,  3.  c.  121.  $  10.) : 
there  the  depositions  of  the  petitioning  creditor's  debt,  &c.,  were 
made  evidence  of  these  facts  unless  notice  were  previously 
given  of  au  intention  to  dispute  them ;  here,  if  no  such  notice 
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be  given,  the  facts  of  there  being  a  sufficient  petitioning  credi- 
tor's debt,  trading,  and  act  of  ittnkruptcy,  will  be  considered 
as  admitted.    It  may  be  doubtful  whether  the  present  section 
is  to  be  confined  to  those  cases  only  where  it  appears  upon  the 
face  of  the  record  that  the  plaintifis  sue,  or  the  defendants 
justify,  as  assignees  under  the  commission ;  or  whether  it  ex- 
tends to  all  cases  where  the  plaintifis  or  defendants  are  really 
assignees,  and  where,  if  notice  had  been  given,  they  would  be 
obliged  to  prove  the  petitioning  creditor's  debt,  &c.  in  order  to 
sustain  th^  action  or  defence.    Perhaps  the  latter;  for  by 
sect  44.  of  the  same  statute,  in  all  actions  against  any  person  for 
any  thing  done  in  pursuance  of  this  act,  the  defendant  may 
plead  the  general  issue  and  give  the  speciaJ  matter  in  evidence. 
And  U€  Simmondt  v.  Knight,  3  Camp,  251,  1  Rote,  358.     Rmoe 
V.  tint,  1  Gow,  24,  aeeord.    It  extends  to  actions  by  the  bank- 
rupt against  his  assignees ;  and  the  bankrupt  must,  in  such  a 
case,  give  notice  of  his  intention  to  dispute  the  petitioning  cre- 
ditor's debt,  trading,  or  act  of  bankruptcy,  even  although  the 
assignees  know  that  the  action  is  brought  for  the  purpose  of  dis- 
puting the  validity  of  the  commission,  Ex  p.  Diek,  1  Rote,  41 ; 
otherwise  these  facts  vrill  be  taken  as  admitted.    It  extends  to 
cases  also,  where  the  servants  of  the  assignees  are  joined  with 
them  as  defendants.    Oilman  v.  Cutint^  aL,  2  Stark,  182.  But 
it  is  confined  to  the  cases  specified  in  the  section ;  and  therefore 
where  the  assignees  are  strangers  to  the  record,  if  their  title  come 
incidentally  in  question,  it  must  be  proved  by  the  ordinary  evi- 
dence, although  no  notice  of  contesting  the  validibjr  of  the  com- 
mission have  been  given  by  the  opposite  party.    Doe  v.  lAeton, 
4  Taunt,  741.    And  on  the  other  hand,  in  cases  within  the  act, 
if  the  party  have  precluded  himself,  by  his  pleading  or  other- 
wise, from  disputing  the  commission,  the  other  party  will  not  be 
obliged  to  give  any  evidence  in  support  of  the  commission, 
whether  a  notice  of  an  intention  to  dispute  it  have  been  given 
or  not :  as  for  instance,  where,  to  debt  on  bond  by  assignees,  the 
defendant  pleaded  payment  only,  it  was  holden  that  this  was 
an   admission  of  the  assignees'  right  to  sue,  and  that  the  only 
issue  to  try  was  tbe  payment.    Cortbie  v.  OUver,  1  Stark,  76. 
So,  in  an  action  by  the  assignees  against  the  petitioning  credi- 
tor, the  defendant  cannot  dispute  the  validity  of  the  commission, 
en  the  ground  of  there  not  being  a  sufficient  petitioning  credi- 
tor's debt,  although  it  appear,  that  in  point  of  fact,  upon  a  ba- 
lance of  accounts  between  the  defendant  and  the  bankrupt,  there 
was  not  £100  due  to  the  defendant.  Harmerv,  Davit,  1  Moore, 
300.    Where  an  auctioneer  advertised  the  property  of  a  bank- 
rupt for  sale,  by  the  description  of  "  the  property  of  Derouveray, 
a  bankrupt,"  Lord  Kenyon  held  that,  in  an  action  against  him 
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by  the  assigneeft  for  the  produce  of  the  lale,  he  wu  precluded 
firom  disputing  the  bankruptcy  of  Denmveray.  MaUhy  ▼.  Okrtf- 
tie,  1  Esp.  340.  So,  if  a  penon  against  whom  a  commission  of 
bankrupt  is  sued  out,  obtein  his  discharge  out  of  custody  by  a 
judge's  order,  on  the  ground  of  his  bankruptcy,  he  is  afterwards 
precluded  from  contesting  the  validity  of  the  commission. 
Goidie  V.  Guntton  4  <>'•>  ^  Camp,  381.  But  the  bankrupt  is  not 
precluded  from  contesting  the  validity  of  the  commission,  by 
suirendeiing  to  it,  Mmxm'  ▼•  Witt  Sf  al,,  3  £q».  219,  or  by  the 
mere  formal  words  of  a  petition  presented  to  him,  for  enlarging 
the  time  for  his  surrender,  stating  that  he  had  been  duly  de- 
clared a  bankrupt ;  Id, ;  nor  is  a  creditor  precluded  from  doing 
so,  by  having  proved  under  the  commission.  Ranlan  v.  Hor^ 
iMT,  16  JEW,  191.  Stmoart  ^  al,,  v.  HtcAnon,  1  Etp,  108.  If 
a  person  treat  assignees,  as  such,  in  the  course  of  transactions 
between  them  relative  to  the  bankrupt's  estate, — as  for  instance, 
if  a  debtor  to  the  bankrupt  pay  the  assignees  a  part  of  the  debt 
owing  by  him,— 4ie  does  not,  indeed,  thereby  estop  himself 
from  afterwards  disputing  the  commission,  in  enaction  between 
him  and  the  assignees,  but  the  fact  will  be  prmdfaeU  evi- 
dence of  the  assignees'  title,  of  which  they  need  give  no  other 
evidence,  and  wiU  throw  the  onus  of  impugning  the  commis- 
sion upon  the  party ;  Diddnton  v.  Coward,  1  B,Sf  A,  677 ;  but 
a  creditor's  having  proved  his  debt  under  the  commission,  will 
not  have  this  effiact  as  against  him.  Rankin  v.  Homer,  16  East, 
191. 

See  the  form  of  a  notice  by  a  defendant,  of  his  intention  to 
dispute  the  petitioning  creditor's  debt,  &c.,  Ardu  Forms,  510  ; 
the  like  by  a  plaintiff.  Id.  511.  It  must  be  served  upon  the 
plaintiff  or  defendant,  respectively,  or  his  attorney,  personally ; 
Howard  v.  BamAottom,  3  Taunt,  526 ;  leaving  it  with  a  maid- 
servant at  the  house  of  the  assignee,  or  the  like,  will  not  be 
sufficient.  Id.  Upon  the  part  of  a  defendant,  it  must  be  served 
either  at  the  time  of  pleading,  or  before  it ;  if  he  plead,  with- 
out giving  the  notice,  he  cannot  afterwards,  even  before  his 
time  for  pleading  has  expired,  again  plead  with  notice,  until  he 
have  first  obtained  leave  to  withdraw  his  former  plea.  Poole  v. 
BeU,  1  Siark.  328.  Radmore  v.  Gould,  1  Wighttriek,  80.  Gard- 
ner V.  Slack,  6  Moore,  489.  Upon  the  ^  of  the  plaintiff,  it 
must  be  served  before  issue  joined ;  serving  it  at  the  same  time 
with  the  issue  and  notice  of  trial  will  be  too  late.  Richmond  v. 
Heapy,  4  Camp,  207.  When  given  by  a  defendant,  it  is  not 
considered  as  a  part  of  his  case  at  the  trial,  but  he  may  prove 
the  service  of  it,  as  soon  as  the  assignees  attempt  to  make  out  a 
primd  facie  case,  by  producing  the  commission,  &c.  De  Charme 
v.  Wainc,  2  Camp,  324.  If  the  notice  be  of  an  intention  to  dis- 
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pute  the  act  of  bankruptcy  only,  and  depositions  are  read  to 
prove  the  ttadiskg  and  petitioning  cfeditor'a  debt,  this  does  not 
put  the  whole  file  oi  pcoeeedi&gB  in  evidenee-;  but  if  the  o|^- 
site  party  wish  to  inspect  other  depositions,  or  have  them  read, 
he  must  call  for  then^  as  part  of  his  ease.  Bltttk  v.  7%am  ^  al. 
4  Camp,  191. 

Having  thus  treated  of  the  pavticular-evidepoe  required  in 
actions  by  or  against  assignees,  I  shall  coneMd  this  pai^of  thi 
subject  by  mentioning  the  other  provisions  of  the  statute,  rela'> 
tive  to  evidence  in  actions  generallyt  -   •  ' 

By  Stat.  6  Geo.  4.  c.l6.  $96,  in  all  coanMsions*  issued «fl^ 
this  act  shall  have  taken  effect,  no  commission- of  bankruptcy, 
adjudication  of  bankruptcy  by  dhe  cemmissioileis,  or  assignment 
of  the  personal  estate  oi  the  bankrupt;  ^or  certiiieafe  of  coii* 
formity,  shall  be  received  as  evidence  ii^  any  oouft'  ci  latr  or 
equity,  unless  the  same  shall  have  been  flfst;  so  entered  of  fe- 
cord  as  aforesaid  (tee  ante,  p»  3)  j  and  the  person  stf  ^i^inted 
to  enter  mattei-s  of  record  aaafoiesaid^-shail  beeMtilte^  torcS 
ceive  for  such  entry -of  every  sueh  ^oonmimidft,  'aii^dieiition  ef 
bankruptcy,  assjig&menty  or  ofdei  for  vttcttlhig*^tlie'<IMBiq  i«spec- 
tively^  having  the  certificate <  of  8u&*«itry  middvMd  tbireoii 
respectively,  the  fee  of  two  •hiUv>9s««Qh(.«>d*<fb#'^  ^tttry  of 
every  certificate  of*  copfomiity^<  llwiliiBg}  thedikei-  oiAificate  -  in- 
dorsed thereon,  six  shiUings<)  «niid  •v^ry^tfuDk'inBthuseiit  shaH 
be  so  entered  of  re.Qord  u{)ion.|i^«CLpplicatioa<ii,''«iBob  behttlf  of 
any  party  interested  th^eint<  >a^  on  payitent'  dftbe  several 
fees  aforesaid,  without  ^^'petiticti  in  wmtiBg^^TeseiitCKl  for  that 
purpose  ;  and  .the. Lord  CJianQeUertmayv 'Upon- petition,  direct 
any  depositions,  proceedings,  or  other  uattes^reUtting  to  com- 
missions of  bankruptcy,  to.  be. entered  of  Ncordtts-aforesaid,  and 
also  appoint  sucH  fee  and  rewaid  £or  theiabiAir.jUMfein  of  the 
person  so  appointed  as  afocesaid«  as- the  Lord  Chanc^dlor  shall 
think  reasonable  ;  and  all  persons  shall  be  at>  liberty  to  search 
for  any  of  the  matters  so  entered  of  record  as  aforesaid  :  IVo- 
vided  that  on  the  production  in  evidence  of  any  instrument  so 
directed  to  be  entered  of  record,  having)^  certificate  thereon, 
purporting  to  be  signed  by  theperson  so  appointed  to  enter  the 
same,  or  by  his  deputy,  the  same  shall,  Trilhoiil  anjKproof  of 
such  signature,  be  received  as  evidence  of  anehr  instrument  hav^ 
ing  been  so  entered  of  record  as  aforefaid^ 

By  Stat.  6  Geo.  4.  c.  16.  §  97,  in  every  action,  smt,  or  issuer 
office  copies  of  any  original  instrument  or  writing,  filed  -in  the 
office,  or  officially  in  the  possession  of  the  l4(>rd  CfaanceUor^Me* 
cretaiy  of  bankrupts,  shall  be  evidenee  to  be  xoeeived  of  eiverf 
such  original  instrument  or  .writing  vespeolively';  and  if  any 
such  original  instrument  or  writing  shall  be  produced  ob  aajsi 
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trial,  th«  conU  of  produeing  the  same  shall  not  be  allowed  on 
taxation,  unless  it  appears  that  the  productten  of  such  original 
instrument  or  other  writing  was  necessary. 

And  lastly,  as  to  the  efSact  of  admissions  given  in  evidence  : 
If  the  defendant  have  been  examined  before  the  commissioners, 
although  perhaps  improperly,  upon  a  subject  unconnected  with 
the  bankrupt's  estate,  his  examination  may  be  read  against  him 
at  the  trial.     StockfUth  v.  De  Tattet,  4  Cmtp,  10.     Mikoard  v. 
FoHm,  4  Etp.  172.  Se«  Dtady  and  aL  y.  H«rri$on,  1  Surk,  60. 
Where  an  auctioneer  advertised  the  property  of  a  bankrupt  for 
sale,  by  the  description  of  ''  the  jproperty  of  Derouveray,  a 
bankrupt,"  lord  Kenyon  .held  that,  in  an  action  against  him  by 
the  assignees  for  the  produce  of  the  sale,  he  was  precluded  from 
disputing  the  bankruptcy  of  Derouveray.    MalUnf  v.  Cknttief  1 
£ip«  340.'  In  an  action  by  a  bankrupt  against  the  petitioning 
creditor,  to  try  the  validity  of  the  commission,  proof  that  the 
bankrupt  and  the  petuioning  creditor  attended  the  second  meet- 
ing of  the  commissioners,  discussed  before  them  the  debt  due 
to  the  petitioning  creditor^  and  produced  their  accounts,  and 
that  the  bankrupt  objected  to  part  of  the  petitioning  creditor's 
account  aiMl  the  coounissioners  ^ked  off  such  items  in  it  as 
they  allowed*  and  struck  a  balance  of  £169  as  due  to  the  peti- 
tioning creditor^  was  ho^en  evidence  to  be  left  to  the  jury,  of 
an  implied  admission  by  the  bankrupt,  from  his  conduct  and 
demeanor  before  the  commissioners,  that  such  a  balance  was 
due.    Jarrett  v.  L^onari,,  2  M..^  5,  265.    In  an  action  against 
a  sheriff  for  a  false. return  to  a  Jii.  /««•  but  where  the  assignees 
of  a  bankrupt  were  substantially  the  defendants,  and  the  de- 
fence rested  on  the  validity  of  the  commission,  a  declaration  by 
one  of  the  assignees,  who  was  also  the  petitiooiog  creditor,  made 
subsequently  to  the  commission,  that  the  banknipt  did  not  ow« 
him  £100,  was  holden  to  be  evidence  for  the  plaintiff.   Dowim 
V.  FowU^  4  Ounp.  38. 

Witnestu,^    A  creditor  is  not  a  competent  witness  to  sustain 
a  commission,  whether  he  have  proved  under  it  or  not,  Adavay, 
'Mulkin,  3  Camp.  643,  atid  m«  1  Roae,  387,  392,  until  he  have 
released  to  the  assignees,  Kooper  v.  Chapman,  Peake,  19.    Am^ 
brose  v.  CUndan,  Hardw,  267,  or  sold  his  debt.  Granger  v.  Fur- 
long, 2  W..BL  1273.     Heathy.  Hall,  4  Taunt.  326.     Even  an 
assignee  may  prove  the  petitioning  creditor's  debts,  &c.  if  he 
have  released  his  claim  as  a  creditor  ;  for  as  assignee  he  merely 
stands  in  the  situation  of  trustee  to  the  estate.    Tomlintan  v. 
WUka,  2  J3.  4f  3.  397,  5  Jtfo^M,  172.    But  no  release  to  the 
assignees,  or  sale  of  debt,  will  render  the  petitioning  cteditor  a 
competent  witness  to  sustain  the  commission,  Gnen  v.  Jimcs,  2 
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CtLmp,  411,  although  he  is  a  competent  witness  to  defeat  it, 
Lloyd  V.  Strettm,  1  Stark.  40. 

The  bankrupt  is  not  competent  as  a  witness  to  increase  the 
estate,  Bui,  N,  P,  43,  or  to  support  the  commission,  Ctutpnum 
V.  Gardiner,  2  H,  Bl,  279,  or  even  to  explain  an  equivocal  act 
of  bankn]4)tcy,  Hoffman  v.  Pitt,  5  Esp.  22,  whether  he  be  cer- 
tificated or  not.  Flower  v.  Herbert,  2  H,  Bl,  279.  It  has,  in- 
deed, been  holden,  that  he  cannot  even  be  asked  questions  in 
cross-examination,  as  to  any  matter  necessary  to  support  the 
commission.  Wyattv,  WHkinton,  5  Eep,  187,  but  see  Bui,  N,P, 
38.  He  is  a  competent  witness,  however,  to  diminish  the  fund  ; 
Butler  V.  Cooke,  Cowp,  701.  WaGter  v.  Walker,  Cowp,  70,  eit; 
and  even  where  his  testimony  would  have  the  effect  of  increas- 
ing it,  he  may  be  rendered  competent,  by  exiecutittg  a  release 
to  his  assignees  of  the  surplus,  and  of  his  allowance,  provided 
he  be  ceitificated  ;  BuU  N,  P.  43 ;  otherwise  not.  Matters  v. 
Drayton,  2  T.  R.  496.  And  in  an  action  by  an  assignee  for 
money  lost  by  the  bankrupt  at  plfty,  the  bankrupt,  who  had  ob- 
tained his  certificate,  being  called  as  a  witness,  and  objected 
to,  it  was  holden  that  his  compet^cy  was  restored  by  three  re- 
leases that  were  then  given  in  evidence,  nasnely,  a  release  from 
the  bankrupt  to  his  assignee,  a  release  ^m  all  his  ereditors  to 
the  bankrupt,  and  a  release  from  the  assignee  (who  was  not  a 
creditor)  to  tiie  bankrupt.  Carter  v.  Athatt,  3  i).  ^  A.  576,  1 
B,  ^  C.  444.  But  a  release  by  a  bankrupt  fo  his  assignees 
under  a  second  commission,  will  not  render  Wm  a  competent 
witness  to  increase  the  estate  under  that  commiasion,  unless  he 
have  paid  15s.  in  the  pound ;  KenMtt  v.  GreeMDcilkrt,  Peake,  3, 
3  Esp,  592  ;  nothing  can  restore  his  compe^ncy  in  such  a 
case,  but  a  general  release  from  nil  his  cre<£tors  under  the 
second  commission.  Nor  will  a  release  and  certificate  render 
a  bankrupt  a  competent  witness  to  support -the  commission. 
Field  V.  Curtis,  2  Str,  829.  In  an  action-  by  assignees  against 
a  judgment  creditor,  who  had  taken  the  bankrupt's  goods  in 
execution,  the  bankrupt  has  been  holden  a  competent  witness 
to  prove  that  the  creditor  knew  of  his  insolvency  at  the  time  of 
the  execution ;  for  his  testimony  neither  went  fo  affirm  or  dis* 
affirm  the  bankruptcy.  Reed  v.  James,  1  Stark,  134.  But  the 
proposition  laid  down  by  this  case,  unqualified  as  it  is  in  the 
report,  is  at  least  doubtftil :  if,  indeed,  the  bankrupt  were  un- 
certificated, perhaps  he  might  be  a  competent  witness,  without 
a  release,,  not  for  the  reason  given  in  the  above  case,  but  upon 
this  ground,  namely,  that  if  the  assignees  recovered  in  the 
action,  he  would  thereby  be  rendered  liable  to  be  taken  in  exe- 
cution by  the  judgment  creditor ;  but  if  he  were  certificated, 
he  could  not,  I  conceive,  be  rendered  a  competent  witness. 
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frhhoat  eaeeating  &  release  to  hb  assignees ;  for  if  the  execu- 
tion were  snooessfully  resisted,  it  would  hare  the  eflfect  of  in- 
aeaang  the  estate. 

The  bankrupt's  wife,  also,  cannot  be  examined  touching  her 
husband's  banikruptey ;  Et  p,  James,  1  P.  Wnu,  611  ;  but  she 
has  been  admittea  to  prove  that  a  payment  was  made  in  con- 
templation of  bankruptcy.  Jourdatne  v.  Ltfevre  tf  oLl  Etp.  66. 

Judgment,  S^e."]  The  judgment  and  execution  in  actions  by  or 
against  assignees,  are  the  same  as  in  other  cases. 

By  Stat.  6  Greo.  4.  c.  16.  $  94,  all  persons  from  whom  the  as* 
signees  shall  have  recovered  any  real  or  personal  estate,  either 
by  judgment  or  decree,  are  hereby  dischaiged,  in  case  the  com> 
mission  be  afterwards  superseded,  from  all  demands  which  may 
thereafter  be  made  in  respect  of  the  same  by  the  person  or 
persons  against  whom  such  commission  issued,  and  all  persons 
claiming  under  him  or  them ;  and  all  persons  who  shall,  with- 
out action  or  suit,  bondjide  deliver  up  possession  of  any  real  or 
personal  estate  to  the  assignees,  or  pay  any  debt  claimed  by 
them,  are  hereby  discharged  from  all  claim  of  any  such  person 
or  persons  as  aforesaid  in  respect  of  the  same,  or  any  person 
claiming  under  him  or  them  ;  provided  such  notice  to  try  the 
validity  of  the  commission  (See  §  92,  mUe,  p.  260,  261)  had  not 
been  given,  and  been  proceeded  in,  within  the  time  and  in 
manner  aforesaid. 

CoftsJ]  Assignees  are  not,  like  executors,  exempted  from  the 
payment  of  costs  in  any  case,  if  nonsuit,  or  a  verdict  be  given 
against  them,  but  are  liable  to  costs  as  other  plaintiffs  or  de- 
fendants in  ordinary  cases.  See  Andre¥H  v.  Sealy,  8  Price,  212. 
Ward  v.  Abrahams,  I  B.Sf  A,  367.    Ex  p.  Edwards,  Buck,  233. 

If  notice  of  an  intention  to  dispute  the  petitioning  creditor's 
debt,  &c.  have  been  given  to  them,  and  they  succeed  in  proving 
it  at  the  trial,  or  the  other  party  admit  it,  we  have  seen  (ante, 
p.  261)  that  the  judge  before  whom  the  cause  shall  be  tried, 
may,  if  he  thinks  fit,  grant  a  certificate  of  such  proof  or  admis- 
sion ;  and  such  assignee  shaU  be  entitled  to  the  costs,  to  be  taxed 
by  the  proper  officer,  occasioned  by  such  notice  ;  and  such  costs 
shall,  if  such  assignee  shall  obtain  a  ver^t,  be  added  to  the 
costs ;  and  if  the  other  party  shall  obtein  a  verdict,  shall  be  de- 
ducted from  the  costs,  which  such  other  party  would  otherwise 
be  entided  to  receive  from  such  assignee.  6  Geo.  4.  c,  16.  $  90. 
See  Ward  v.  Abrahamt,  IB.  if  A.  367. 

And  ^jjy  6  Geo.  4.  c.  16.  §  44,  in  every  action  brought  against 
aa^^rson  for  any  thing  done  in  pursuance  of  this  act,*~if  there 
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be  a  v«rdkt  for  the  4efeadant,  or  if  the  plaintiir  be  Doiisuit,or 
discontinue  liis  ai:&Hi  aft«r  appeuuKe,  ar  if  upon  demumr 
JDdginent  b£  given  agaiuat  the  plaintiff,  the  defendant  shall. re- 
covei  double  coits.  Sit  tkit  lactian,  aatt,  p.  1 1. 
'  At)  assignee  sustaining  a  litigated  commiBBian,  is  enliiled  to 
his  costs,  asbatweeo  atlornej  and  client,  out  of  the  estate.  £> 
p,  Bryant,  2  Rcu,  I. 

Aclioa  eoiatnenetd  Ay  banlmipl,  antt  ci/Hilautd  bg  Iht  Aalgaas,} 
Where  an  action  has  been  brought  b;  the  banimpt  before  the 
suing  out  of  the  FommisBToa,  the  assignees  ma^  eitlier  coDtinue 
it,  or  abandon  it,  and  bring  another  action  lor  tiie  tame  cause. 
If  the;  coDtSnne  it.  they  must  cariy  on  the  proceedings  .in  the 
name  of  the  bankrupt  until  judgmeiit ;  when,  and  not  beforC, 
thej  nay  ^ate  thetnseTies  parties  to  the  if  cord  by  tcir(j'*adiii. 
'K-ittclnnanv.Benei:  1  T.  S.  463.  and  Kt'lVhitiry.  Kntchmaa, 
2T.R.45.-    "  --  -  --      -—    -  "■■ 

When  She 
bankrupt  is  ] 
bankruptcy  ai 
which  the  Co 
acted  fairly ; 
the  assignees 
where  the  bs 

him,  and  dis 


Anigneesmay  sne,  aHd'SWBahfe''tt*  bi'siiW.  by  Mllin 
equity,  inniatten  rtitttirH  ttf  ihe'tMrMHv'Dr  th^e  bankrvpf,  as 
in  ordiiUity  cusei.  And  t  bRl  tif  %r<iaMtA%'d|ainst'lhem  i:an- 
nol  be  nbjected  lo,  on  the  gWiiW  W  lib  bWgSin-  iW  sale  having 
l<een  eiecated  to  them  ;  fofiflh«y'h«a'nd'itlter«3t  in  the  estate, 
the  mortgagee  wouM  not'  perftct'titt  MitiJ'by  foi^eclosing  them. 
Bainbri£e\.  Pinfum,,  Biick,  195:  Iflh*  suit  has  been  com- 
menced by  th^  bankrupt,  pre*ioiisly-<o  (hi  issuing  of  the  ci 


vhethei  they  will  adtnit  it  or  not,  before  the  bill  will  bfldii> 
missed.  WhHlir  v.  MnJiw,  4  Mod.  171.  PrTter  v.  Cm.  5  Mad. 
80,  Buck,  469.  If  the  anfgnees  adopt  it,  they  do  so  bj  sup- 
plemental bill ;  5m  Randall  v.  Mtmfard,  18  Ya.  424  ;  and'  if 
the  bankruptcy  occurs;  pending 'proceedings  in  the  Maittt's 
oflice  after  a  decree,  the  eourt  wlB,!  on  motion,  if  necejsarj. 


t»j  the  assignees  from  proteeding,  till  tLey  m>Le  iliamaclvw 
puties  to  the  luit  b;  uipplenieiilal  bUL  IfiUiuijw  v.  A'iniisr, 
4  I'm.  387.  Huuel  v.  Slurpe,  I  V.  If  B.  500.  Id  Ciue  of 
buiiniptcy  of  the  plaJDtiff,  the  practice  iNHr  ii,  for  ihe  de- 
t«ada.at  to  mo>a  thai  the  uugaeci  file  a  lupplemental  bill 
wilhia  a  ruuited  time,  or  the  auit  be  ditmiised ;  Randali  T. 
ifw/onf,  nqira.  Ptrfr  v.  Car,  5  Mad.  80,  Buck,  ASS; 
and  if  ■  Bdt  be  commenced  igaitiit  a  tiader,  bi*  lubuquent 
baolruptCf  will  not  abate  it,  Hnthnfard  v.  Milltr,  2  Anit. 
458.  and  set  Whilconb  r,  Miachin,  6  Mud.  91  ;  but  though  Dot 
in  ittictness  abated,  the  suit  ii  defective,  and  the  ptaiolifT  must 
tile  a  supplemenliil  bill  to  make  the  osaigDeei  parties.  If  the 
plaintiff,  la  a  auit  of  fareclouire,  becomes  bankrupt,  and  the  u- 
Mgnem  hare  made  ihenuelve*  pu^es  faj  lupplemental  bill,  the 
Fouit  will  not,  on  the  upplieatiaD  of  the  auignHei,  without  th» 
eonieot  of  the  banbupt,  make  an  immediate  decree  uoder  stai. 
7  Geo.  3.  c  ~~  '  ~      "     ■     .  Thomai,  2  S.  If  S.  ISB. 

By  Stat.  <  3,  the  a>ngiiee>,wiih  thecooienl 

of  the  majoi  cicililon  who  shall  have  proved 

under  the  ct  at  any  meeting,  whereof  and  of 

the  purport  M  lia^  notice  shall  hsTe  been 

given  in  the  nay  codipoiilid  with  any  debtor  to 

the  bankrup  auj  reasonable  part  of  the  debt 

in  discharge  —  _.  ..^^ ..  may  give  timo,  or  take  securily 

fot  the  payment  of  buch  debt ;  or  ma;  isbmit  a^y  dilute  be- 
tween inch  anigDeea  and  any  persons,  concerning  any  matter 
relating;  to  snch  bankrupt's  eitata,  to  the  determination  of  arbi- 
tnton  to  be  chosen  by  the  atsigneai  and  the  major  part  in 
valne  of  such  cTeditora,'Bnd  the  party  with  whom  they  shall 
have  such  ^put«,  and  the  award  of  such  arbitntton  shall  be 
bindiog  on  all  ^  ciedilonj  and  the  assignees  are  hereby  io- 
derankfied  for  what  they  shall  do  according  to  the  directionii 
aTonitaid  ;  uid  ao  suit  in  equity  shall  be  commenced  by  the  as- 
signees without  such  consent  a»  afoiesaid :  provided  that  if  one- 
third  in  value  or  upwards  of  lacb  ciediton  shall  not  attend  at 
any  luch  meetiDg,  (whereof  such  notice  shall  have  been  given 
IS  aforeuid,)  the  ungneei  shall  bave  power,  with  the  consent 
of  the  commisuoiiers,  testified  in  writing  under  their  hands,  to 
do  an;  of  the  matten  albiesaid.  Far  tht  finvii,  ut  ii.  p,  104. 
A  general  authori^  given  by  the  creditors  to  the  assignees  lot  the 
above  purposes  will  not  be  lofficienl ;  the  consent  must  be  given 
specifically  for  each  peilicolai  case.  P«r  LonI  Ketii/im  in  JVnvl 
1.  tVatiaa.  3  T.  R.  23.  Et  p.  WhilchuTeh,  1  Atk.  90,  310.  And 
the  objection  to  a  suit  by  the  assignees,  without  consent  of  cre- 
ditor, may  be  taken  by  plea.  Ocklateat  v.  Benun,  2  S.tjS.  365. 

And  by  sect.  99.  where  the  commission  is  issued  iguinst  one 
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of  several  partners,  the  Lord  Chaneellor  may,  upon  petitioo, 
authorise  the  assignees  to  commence  or  prosecute  any  suit  io 
equity  against  a  debtor  of  the  partnership^  in  the  names  of 
themselves  and  of  the  remaining  partners,  in  the  same  manner 
as  if  the  suit  were  commenced  with  such  partners'  consent.  See 
this  section,  ante,  p.  265. 

By  sect.  91,  in  all  suits  in  equity  by  or  agaioft  the  assignees, 
no  proof  shall  be  required,  at  the  hearing,  of  the  petitioning 
creditor's  debt  or  debts,  or  of  the  trading  or  act  or  acts  of  bank* 
ruptcy  respectively,  as  against  any  of  the  parties  in  such  suit, 
except  such  parties  as  shall,  within  ten  days  after  rejoinder, 
give  notice  in  writing  to  the  assignees  of  his  or  their  intention 
to  dispute  some  and  which  of  such  matters ;  and  where  sueb 
notice  shall  have  been  given,  if  the  assignees  shall  prove  the 
matter  so  disputed,  the  costs  occasioned  by  such  notice,  to  be 
taxed  by  the  proper  officer,  shall,  if  the  court  see  fit,  be  paid  by 
the  party  or  parties  so  giving  such  notioe  as  aforasaid,  and  the 
service  of  such  notice  may  be  proved  by .  affidavit  upon  hearing 
of  the  cause. 

By  sect.  92,  the  d^tositions  as  to  the  pelkioniiig  creditor's 
debt,  trading  and  act  of  bankruptcy,  shall  be  conclusive  evi* 
dence  of  the  matters  contained  in  them,  in  all  suits  ia  equity  by 
assignees  for  any  debt  or  demand  for  v^ch  the  bankrupt  might 
have  sustained  a  suit,  if  the  bankrupt  have  not,  wiuiin  two 
calendar  months  alter  adjudication,  (if  he  were  within  the 
United  Kingdom  at  the  issuing  of  the  commisiioii,)  or  within 
twelve  calendar  months  (if  he  were  not),  given  notice  of  hia 
intention  to  dispute  the  commission,  and  have  proceeded  theitiA 
wiUi  due  diligence.  See  this  seetitm,  ante,  p.  260,  and  tee  Bell  v» 
TinneySfal.  4  Mad.  373,  and  6  Geo.  4.  c.  16.  $93.  ante,  p«  258. 
And,  if  such  notice  have  not  been  given,  persons  £rom  whom  the 
assignees  have  recovered  real  or  personal  estate  by  judgment  or 
decree,  are  discharged  from  all  subsequent  claim  of  the  bankrupt 
in  respect  of  the  same,  although  the  commission  should  be  after- 
wards superseded.  Id*  §  94,  a$Ue,  p.  267,  and  tee  Hmnaumd  v. 
Atwood,  3  Mad.  158. 

By  sect  96,  the  commission,  adjudication,  assignment  aad 
cert&ate,  must  first  be  entered  of  record,  before  they  can  be 
received  in  evidence  in  any  court  of  law  or  equity*  See  thie  tee* 
tion,  ante,  p.  264. 

By  sect  97,  office  copies  of  all  instruments  or  writings  filed 
in  the  bankrupt  office,  or  ofiidally  in  the  possession  of  the  secie- 
tary  of  bankrupts,  shall  be  received  in  evidence  of  such  original 
instrument  or  writing.    See  tkit  tectum,  ante,  p.  264. 

As  to  petition  by  assignees,  we  have  treated  of  that  subjeet 
very  fuUy  already.  See  onfe,  p.  209,  ^c.  If  a  petitioner  become 
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btakrupt,  his  imigiiecf,  if  tkey  would  h«r6  the  benefit  of  the 
petition,  most  file  a  supplemental  petition,  otherwise  the  first 
one  will  be  dismissed.  Ex  p.  Birdwood,  Buck,  99,  ante,  p.  236. 
As  to  arbitrations  and  compositions  with  creditozt,  fee  6  Geo* 
4.  c.  16.  $  88.  ante,  p,  269. 

6.  Effect  cf  the  Death  or  Removal,  3fc.  (f  Assignees, 

Assignees  are  joint  tenants  of  the  estate  and  effiscts  of  th^ 
bankrupt ;  and,  therefore,  inhere  one  of  them  dies*  the  other  has 
the  whole  by  survivorship.  And  if  another  assignee  be  ap- 
pointed in  the  place  of  the  assignee  deceased,  (tee  oMe,  p.  1  IB,) 
the  sioviving  assignee  should  execute  an  assignment,  &c.  to  him* 
self  and  the  assignee  newly  appointed.  But  if  all  the  assignees 
die,  it  will  be  the  best  course  for  some  of  the  ciediiors  to  pe- 
tition the  Lord  Chancellor  to  vacate  the  former  asaigmnent  and 
bargain  and  sale,  and  to  have  new  assignees  chosen  and  let  the 
commissioners  execute  a  new  bargain  and  sale  a&d  assignment 
to  the  assignees  when  chosen.    5m  ante,  p.  122,  123,  118. 

If  all  the  assignees  be  removed,  they  must  execute  an  assign- 
ment, &Xi  to  the  new  assignees  chosen ,  in  their  place.  Or  if 
one  of  two  or  more  assignees  be  removed,  he  should  join  with 
the  others  in  an  assignment,  &c.  to  the  remainiag  assignees  and 
to  the  oote  chosen  in  his  place ;  or  if  none  be  chosen,  he  should 
execute  a  release  to  the  other  ass^nees ;  for  until  the  new  as- 
signment or  release,  his  iuterest  as  assignee  cootiDueft,  with  all 
its  consequences.  But  if  the  removed  assignee  have  absconded, 
or  if  it  be  otherwise  impracticable  to  get  him  to  execute  the  as- 
signment or  release,  the  original  assignment,  &c.  should  be 
vacated,  on  petition,  and  the  commissioners  will  then  execute  a 
new  assignment,  &c.  to  the  remaining  assignee  and  the  assignee 
newly  chosen.  See  ante,  p.  118.  Or  if  an  assignee  become 
bankrupt,  and  a  new  assignee^  chosen  in  his  place,  perhaps 
the  better  way  will  be  to  get  the  former  assignment,  &c.  vacat* 
ed,  and  a  new  assignment,  &c.  executed  by  the  commissioners, 
as  above  mentioned.  See  Exp,  Newton,  1  Atk,  96.  When  the 
assignee  is  removed  at  his  own  request,  besides  executing  a  new 
assignment,  &c.  or  release,  he  will  be  ordered  also  to  indemnify 
the  estate  from  the  consequences  of  his  withdrawing  from  the 
trust,  by  security  to  be  approved  of  by  the  master,  and  must 
permit  the  new  assignee  to  use  his  name  (if  necessary)  in 
actions  at  law,  &c»    Ex  P*  ThorUy,  J3Me^.231. 

Where  money  was  lodged,  in  the  bank  in  the  joint  names  of 
five  assignees,  one  of  whom  was  dead  and  another  had  abso(md- 
ed  i  and  the  bank  refused  to  pay  it  to  the  remaining  three  as- 


Z12  l^'Btmkn^U 

Lwd  ChniceUorv  OB-pelltidn,  inkde  an  or4tr  fhat  the'^nilteey 
should  be  paid  lo  the  tlaee  'Wsigae^k,  MtmhAs»g%.v\he  'slrfAe 
tifloe,  'thatii0>littdF«io>dkmbt«f  hii  authoAty^'to  do  ^i  y^£r*p, 
C«i<ins,  2  Gar^  427.    £4  p.  Hmt9^/\  litfoHM^^^iMr.^  *^'    ' 

By  stat»  6  Geo^  4.  c.  16«  $  67,  wbetiever  aa  ai8«fij^e«^>&idl  die, 
Qr a  new  aisignee  or  aiugaeea  shal> b«  ^lioflfeaiul^^el^id,  (i^ 
^66,  a)fte,  p.  122.)  no  action  at  la^rrtft  sail  ul'e^tiity  'Aadl  be^ 
thereby  abated,  but  the  couit  in  Mihk^  4ktfy  detion  ^  'siiit  18^  di^' 
pending  may,  upon  the  sag^timi  <if  ««c)i  tf^ili<%ri%)taeMltaQfd^ 
new  choice,  aHow  the  name  of  th«'4Rii«rtV4il^M* ii^%asig|Ae^^¥' 
aasignees  tabe  subfititated  in  the  ^adi'df  lk^^1i/fai&;^Ati^'9fk^ 
action  or  svit  ahall  be  p»M»e!«t0d4»  Ae  ilam^-oi-fttemte  ^-HHif 
said  surviving  or  new  as^ign^e  «iraiiiign4eS}'4n'4hl^atfhl^  niilBfitf 
aa.if  heortheybadoriginallyeooimencepd  'thdiii^.''  ^SiTtK^ 
there  is  new  no  neoeasity  for  a  suppiftttiM^bitl'.  ISPka^iT  liew^' 
assignee  party  to  a-suit,  aafornitAy/  S^Cdi^^m^^IStP&fl^^ 
newly  appeintad^  may  also  unitllSii»<^ddy^qiH|  «^^J^MgMiit^8fitt 
tained!bythe  former  aaa^e^  w^1fii|l«^9tflfio^ie4J<IXPt]!oSf$^ 
V.  V4M^ua^  }0iEast;i6Uv  •       .:/  oJ  arroffidq  owJ  Y«fi  9«'-^-*  ^'^^•' 

If  the  aisigneev  m  teuumd^^  i^ddbt^  ii6<^il^<$^'^i> 
money  received  by  hka,  >  hn {«^«iitt^  tUM^  tNb"tttt%§^iMvfly  ^it^^' 
pointed  may  mait^in  ;a&  iuAi«ff  i^fd^^^f^tfeysiiff  liiMl  >fec«t^^ 
against  him  for  tha  vafmm^^W SMHk^7  MruMv^tWiiy^i^J 
Set  Wrmf  v.  BarwU,  Idi  «fe  '^If  WMK^^i^^itidlittf^  to  tfif^ 
bankruirt'8esUte^t;teiMng'i«d,.^%«lr'4ilf^^M^  ffMia^,  tfit 
debt  will  be  deened'a;iHett%ip«A  Vk  f^yto/periyi-vaA  fh^^Min^ 
miasioBAiB  ^ndaityiioiiiditoiav'^  c^)^^'^^ 
&LC4  being  aiwaya  eKeottted  by'tfa«  tttdg^een;"^  JVIm^iMeV.  Brimi^ 

letf,l  Atk.  88.  oiui  sw  Wathir^mH^i  P^weii  20«^^  J;-¥$l'.' 

....  .-  .     .     .r  >r.:  V.    ;<  :i.  .j...ur-.   .'    ■  'i 

.<■•  >ii.J.7 1  .:  i.     .»';!'»:  *<  .  -    ••    ■•    ' . 
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Sectiok  XlXi 
Th4  Boiakruplm      .  ^.  >  -         •  •,  <. 

if  it  dvtMi.]    First :  The  baidvi^  anat «'  MbH^  thi«e  of  l)^e 
clock  ttj^n  the  forty-second  day'*  aller  nmiee't»falm  ib  vhifi^/ 
and  notice  in  the  Gaietts,  ^f.miasttng'of^teiM&ttiAion/m- 
retpder  himself  to  the  commissbMn,.atid  sign  4»  atibseri6e''Sttdi 
Bursender,  mnd  submit  ta'b«  moBOSMrii  batai^  thtom  fimn  'time  -to' 


^f^e  iip^aH>^»l  ^Uftrwke  he  shdl  b^^dflteeekgnilif^vf  Mmj/u 
6  iW4..04 1^§  113.  ofif#,  ;m  179,  tlM^  ami  a»<#4A»  MiaDg«* 
i^Mto^  iAe-l^'mtf<^4uiTeiii(«riii|^^af0«ii«i;  ^'1M»'>   >!     >   •>" 

choice  of  aaiigiieesy  shftH  (if  tlieMto  leqt&red)  JorUwMtli  ielittp 
up  pj'ikam  v^fk  oeth> .  before  a  tovOm,  4>rdiiiafy>d»  eBslMaeifli- 
mrj,  ill  CiMAceiyi  or.iwitito«f  the  peaoe^'AU  booiu^f  amount, 
papere.  aii4-^vnntij^g9'9el%^iigtlo  hie  estate j  i&  his  cuolodyi'or: 
power,  and  4ia«eMer  vi<p|i  >«»  tie  in  ^m- custody  or  power  o£  any 
other  pecao9  jrai^d^tefy  eaQh  banksupt,'  aot  in'  pcison  os  oue^ 
tody«.shaU  atatt  ti^iey'after.sneli  eairei^flr  attend  sucbaBiilgiieei 
ufoaerei^  waffowabte  aatiee  fee  vi<iitin^  iirtiiat'  poifoae-ftyen 
Ij^'them  t»<]umf  or  left  ae  U^.-hovaOy  aad  sfaaMi assist;  snoh-as^ 
fiigiieee^'imaakUig  /eut  the  ftoceanta  of  his^. estate  ;<  and'«uch 
bgy^nipt,  afker<l^%4haM  have  safseadeied,'  uiay^  «tall<8easona»- 
hie^times,  heioce  ^j^fWfim^imQi  the  sstd  foftyvtv* dLayst-ot  suefa 
f;|Eibe£ jtAo^  he  albmedita  kam. to  iinisk  hisennpimtiaii, 

ioigpeQtJt4e^Wk9»  pf»per%l|ndr«ntiftf8»  in  the  piaMMKof  his 
assigneeapir 99f<:}fi^fm9(ffi»Mfit^f^^^^  aadbria^.^wilh him 
each  time  any  two  persons  to  assist  him ;  andi.eyery  aech  .bank- 
rupt, «^a4|r.h^a^l  Mt^^htaiaifedfhis^flertiteate^  shall,  ujpdn  de- 

a^nd  the  assigns,..  tctoWtt|eHil3i[:f«e<nmt8.be(tweenf  his  estate, 
and  any:4^toi;  tp  ,4W  ci}ediH»?.thei^4.«o ^attend  smy  court  of 
reoond  taigtve-evidBnca  %Mliijng'fth«  iittiae).o£fdo  any  aotnebes- 
saxy  for  gettutf  in-U^w^^idwesl^ie,  ^w^ooh  Jittesdance  he  shall 
be  naid  Sve-shil}iBga|M|r*d^%  l^jissi^utesasatjef  Us  estate ; 
and  4f  such  bankrupt  fthaUy.^4^T4iu<^  4teaod?  aa:deraiaid, .  not 
a^nd,  or  onsueh  attondanee  a^Aise  |o 'do  Any  >oflihe.' matters 
aforesaid,  without  sufficient  caugeshewoi  to  the  commissioners 
for  such  refusal,  and  by  them  allowed,  the  assignees  mdScing 
proof  thereof  upon  oath  before  the  commissiotters,  the  said  com- 
missioners may,  by  warrant  directed  to  such  person  as  they  shall 
think  proper,  cause  such  baidmiptio  be  appehended  and  com- 
mitted to  such  prison  as  they  shall  think  fit,  there  to  remain 
until  he  shall  conform  to  the  satisfaction  of  the  said  commis- 
sioners, or  of  the  Lord  Chancellor. 

3.  He  must  attend  the  Commissioners,  upon  every  summons 
served  upon  him  for  that  purpose ;  otherwise  the  commissioners 
mav  issue  their  warrant  agalilsthim,  and  have  him  apprehended 
and  brought  before  them,  G  Geo,  4.  c.  16.  $  96.  ante,  p.  184. 

4.  WlMfi  beCsiPe  the  €ammi«siaBars,  he  must  not  refuse-  to  be 
twonsr  Q'  to  aMwer^tfr*^  satisfaetilon  of  the  commissioners  any 
questions  put  to  him  by  them^  fesudlung  any  matter  "  relatittg  to 
his  trade,  deaUngi^  or  estate,  erwUchnmy  toid  to  disclose  any 
secret  grantsi  coiMeyaMe  o«oQctalmeBt  i^  his  lands,  tone* 

n2 
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meato,  goods,  money  or  ddbta;"  if  ho  do,  the^omnuMMMis 
may  eommit  him.  6  Gto.  4.  c.  16.  §  36.  ante,  p.  1B6. 

5.  Upon  his  examinatioB  before  the  commissioiien,  he  must 
discover  all  his  real  and  peisonal  estate,  and  how  and  to  whom, 
upon  what  consideration  and  when,  he  diaposed  of,  assigned  or 
transferred  any  of  snch  estate,  and  all  books,  papers  and  writ* 
ings  thereunto  bekmgxng,  (except  such  part  as  shall  have  been 
really  and  hand  fide  More  sold  or  disposed  of  in  the  way  of  hai 
trade,  or  laid  out  in  the  oidinafy  expense  of  his  family) ;  and 
he  must,  upon  snch  examination,  deliver  vp  to  the  commissioners, 
all  such  part  of  such  estate,  and  all  books,  papers  and  writinc;s 
relating  tfaeieto,  as  foe  in  his  possesnoa,  custody  or  power  («k<» 
cept  the  necessary  wearing  apparel  of  himself,  his  wife  and 
children) ;  and  he  muit  not  remove,  conceal  or  embeade  any 
part  of  such  estate  of  the  value  of  £10  or  upwards,  or  any  books 
of  account,  papers  or  writings  relating  thereto^  vdth  intont  to 
defraud  his  creditors :  otherwise  he  shall  be  deemed  guilty  (Bi 
felony.  6  6<D.  4. 1. 16.  $  112.  ante,  p^  193,  194. 

6.  He  must  join  his  assignees  in  tihoe  conveyance  of  the 
estate,  if  ordend  by  the  Lord  ChaneeUor  to  do  so ;  6  Gm.  4' 
e.  16.  §  78,  anUf  p.  178 ;  but  he  cannot  be  com^ietled  to  make 
out  a  good  title.  Ex  p.  BiakeM,  1  Cox,  398«  SvSvrig  v.  Dknw, 
2  Roms,  291. 

Ji^b  fi^Ati,  pr^viiegSB  am?  diioiiiitief .]  First:  after  he  has  sur- 
rendered, he  has*  a  right,  at  all  seasonable  times,  before  the  ex« 
pirMion  of  the  forty-two  days,  or  such  further  time  as  shall  be 
allowed  to  him  to  finish  his  examination,  to  inspect  his  books, 
papers  and  writings,  in  the  presence  of  his  assignees  or  any  per« 
son  ai^inted  by  them,  and  bring  with  him  eaeh  tune  any  feivo 
persons  to  assist  him.  6  Gm.  4.  e«  16.  $  1 1 6^  supm,  onct  sst  £vp. 
McTgm,  anUy  p. 801,  Esp.lloit,  1  Boss,  33.  Tmgooi^^Smm^ 
stony  6  Vet,  406.  Ex  p.  Vau^mt,  14  Vet.  613. 

2.  By  Stat.  6  Geo.  4.  c.  16.$  132,  the  assignees  shall,  won 
request  made  to  them  by  the  bankrupt,  declue  to  him  how  they 
have  disposed  of  his  real  and  perM>nal  estoto,  (me  £sp»  Hmri* 
ton.  Buck,  246.)  and  pay  the  sniphn,  if  any,  to  sueh  baaltfiqrt, 
his  executors,  adrnmistrators  or  assigas ;  adsd  «veiy  sudi  btnk* 
rupt,  alter  the  oieditets  who  have  pvoved  under  the  nnmniiMJoii 
shall  have  been  paid,  shall  be  entitled  to  reoover  the  •nnainder 
of  the  debts  due  to  him ;  but  the  assignees  shall  not  pay  such 
surplus  until  dl  creditors  who  have  provad  under  the  commis- 
sion shall  have  received  interest  upon  their  debts,  to  be  calco- 
latedand  paid  at  tiie  rate  and  in  the  order  following:  ^th«t  is  to 
say,)  ail  creditois  whose  debto  are  now  by  law  etitSed  to  cany 
Mnest,  in  the  event  of  a  siuplus,  shalliiitt  iscehf«  intoreat  en 


The  JSanhnpt.  275 

8«eh  debts  at  ikt  rat*  of  ioienat  reaezved  or  b^  law  payable 
tharccHi,  to  bo  oalealated  fvom  the  data  of  the  cenmignon,  and 
aft«  suc^  iftteregt  ghatt  have  been  paid,  all  other  ciediton  who 
have  proved  under  the  oommission  shall  receive  interest  on  their 
debts  iGroai  the  dale  of  the  commission,  at  the  rate  of  four  pounds 
pir  etntumm  St$  BfWnltjf  v«  Goodere,  1  Atlu  80.  BmJa  v.  Seoit, 
5  Mad.  493*   Butditr  v.  ChuithUl,  14  Va.  673. 

Under  this  section  interest  must  be  calculated  upon  the  debt 
up  to  the  time  of  payment  of  a  dividend,  then  the  amount  of 
the  ^vide&d  to  be  subtracted  from  the  whole,  and  interest  to  be 
calculated  upon  the  reduced  principal  up  to  the  payment  of  the 
next  dividend*,  and  so  forward.  In  the  matter  rf  Higginbottimf 
2  Glyn  Sf  J.  123. 

If  the  bankrupt  can  show  a  piobaMe  surplus,  so  as  to  give 
him  an  interest*  .the  court  on  his  petition  will  remove  an  as- 
ngnee  baviag  sa  interest  hostile  in  the  creditors,  or  even  permit 
him  to  sue  an  assiQ^nee  who  is  an  accounting  party  to  the  cre^ 
ditors,  as  whsre  such  assignee  is  a  trustee  under  a  trust  deed 
for  the  benefit  of  the  creditors.    Ex  p.  Arekm',  2  Glyn  ^  J.  1 10. 

3.  He  oiay  reserve  out  of  the  property  to  bjS  given  up  to  his 
assignees,  "  the  necessary  wearing  apparel  of  himself,  his  wife 
and  children ;  at  least  he.  is  not  punishable  for  not  delivering 
them  up.  See  6  Oe^  4.  c.  16,^  112,  ante,  p.  193,  and  see  Ex 
pw  Bote,  ante,  p*.  ISS^ 

-As  to  his  wife's  property*  sea.aau,  p.  163. 105. 

4«  In  seme  itases,  he  is  entitled  to  a  certain  allowance  out  of 
his  esUte.  By  stat,  6  Geo.  4.  c  16.  $  126,  every  bankrupt  who 
shall  have  obf«med  his  certificate,  if  the  net  produce  of  his  estate 
shall  pay  the  oineditom  who  hesre  proved. under  the  commission 
ten  shillings  in  ^  pound,  shall  be  allowed  five  per  cent,  out  of 
such  produce*  to  be  paid  him  by  the  assignees,  provided  such 
allowance  shall  not  exceed  ^Mtr  hundred  pounds ;  and  every  such 
ba^rupt,  if  sudh  prodnee  shall  pay  such  creditors  twelve  shil- 
lings and  sizp^u&e  in  file  pound*  shall  be  allowed  and  paid  as 
aforesaid  seven  pounds  ten  sfailUngs  per  cent.,  provided  such 
aUowaaeeshs^  not  exeed  five  hundred  pounds ;  and  every  such 
ba^tmpt,  if  such  produee  shall  pay  sudi  creditorsfifteen  shillings 
ija  the  pounds  or  uptvaHs,  shall  be  allowed  and  paid  as  aforesaid 
ten  pounds  per  cent*^  pcoviiAed  such  allowance  shall  not  exceed 
six  bundred  uounds  $  but  if  8uch|nroduce  shall  not  pay  such  ere* 
ditors  ten  ^UJWgs  in  .the  pmtnd,  such  bankrupt  shall  only  be 
allewed  and.p«bd  so  much  as  the  assignees  and  commissioners 
9haU  think  fit,  not  exfeeeding  three  pounds  per  cent,  and  three 
hundred  pounds*  See  Groome  v.  Patts^  6  T.  R.  648.  Ex  p.  Grisr, 
1  Atk,  207,  Ex  p.  StiU$  ^  aU,  Id.  208.  Ex  p.  Gregg;  6  Vet.  238. 
fie  P*  Tyrreki,  Buck^  346i    The  bankrupt's  right  to  this  allow- 
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128,  or  upon  his  second  bankruptcy,  to  kli  ttaignee**  Etp, 
Mifi0y^<3(»c^'^dl3k'c.  Andif  tfaebcnkraptis  dewlvt^tlse  tft&e  of 
deobian^ithejidividfind,  tfaeri^t  to  t&e  vflonram*  vests  nr  his 
pttiDial  MfttVsenfiutiTeBi  %Ex  p*  jSo^IM  Mipfa*  ■  Thelesre  cuei 
in  ^ffaaah  ks/ shall  not  be  entitkd.to  it,!riieMlioned  in  6 /Geo.  4« 
9ilS^i<l9B,  ante,  p.  2Qi.  i.  vi  .•    ^  •  -  f    . 

..  Andl^  sccti  114,  the  eomnassionen  (Hr.iBsigaeesjfiiay«iake 
liini'  sachTUtMeanoe  oot jof  fan  ertaie,  as  shall  M  aecsssaiy  for  the 
9apport<0fifaimaeH^.ot>ki8luiiiiy,  until  after  he  shall  >lwfe  passed 
his  final  ifatamination*  •   Sm  ante,  p*  164.  •  •  > 

:>  :5.  If  he  otttaift'ius  .certificate,  <  he  is;  noi  •  lao|;er  liaUe  for  the 
amount  of  any  debts  or  demands  which  might  have  lieeb  proved 
ttfidef  iiiatsaBmi^siuni  6  Qetf^  4b  d.  l^i  i$ rlf2il ^  «Htep |Kd08.   He 
Yiiay,iJndeiNly  nnrive  his  iiabiHly/ibytimeftiiigtasaeir.piOiilise.  to 
his  =cEeditoE8  after  the  issuiilg  f^thei»mnlsmB'{oi^ii  n  BmnMt, 
■A  Canp. v2Qdi  *WilUamrr,iDffd9i^  sii;  t^tefti,  Mfl^iBaberU  v« 
:  M«r^an,i2  ^^LjAG^iIifnfen^v^iiR^^i^niflHH^a^b  idftit  f tan- 
liiig  Vr  J&s^rte,  l  &ari^id3>7fij(:  MafBti  Banmn^UMuguMTi:  f  TrM- 
man  y^FiHtm,Ctmp.MA,.^J^ar^.^.<fiaiki^^ 
Birch  V.  iSAariand,  1  T.  JR.  715  ;  but  by  sUt.  6  Geo.  4&^«:.  16. 
§  131,  nOvbanhnptrfi^eafisaeibtifiutefisUhli^ 
under  9fiy  pceseator  fiilie]»tQamMi|iihh,vji8W&iie%Ualife  to^^^ 
jor  4«tisi^ju[iyidebt^;claiiiMNraUmai;d,<ii«n|  iriiirii/Mrittll  have 
teen  disoh&igedvby  victufthf  sachkaili6oat]t^iw^'aay  part  of  such 
-  debt)  jdaim :or/demand)iJiipoi&  iUtf  eefltnat)'  >pntiniBc<  ot'  a^iee* 
:J9itfnt9Vidi.Qs;io  bd!inadei«fter  thit  awehy  pat  of  thecpsmmMwion, 
unless  sqch,pitomise,)eenti>scttor>ageeementy  tig«|ririn^writiay, 
.signed  by  the  banhrupt,torrl»y ^some-pentftt  therttoda;witily  am- 
tboRzed  in^nriting  bjsnch  bankrupt.  .).^*^  .v^j )  ^i    ^iv.  <*   -.^ . 

0j  If  Jiaiicve  not  obtained  liii  cei;;lifieateK'hMr  aftec-aisqiiired 
property,  no  doiriit.may.be  daia— d-hy •  JKon rasMgnepfct--  -  Aitu,p, 
'^Q&,  :  But  an  uncertificated  4BiilBn^  Bfei^mlullttfti^an  action 
for  his  personal  labour,  pecfonned  ftfter*  AerissMBgof  the  com- 
mission ;  ChippendaU  v.  TamUrwm,  dBsli/)4ft8k«.  AAcv*:  Otbtme, 
I  E^^  140 ;  even  where  the  assigiieestof  ta^ibaBkniptamphiyed 
him  in  carrying  on  the  manu&otaEe  -far  tiie  beoefit  bf^te^ciedi- 
toi»>  and  paid  him  money  fromtimeita  time^  ihii. jv«b.< iidden 
evidence  of  such  contract  between  him  and  his  assignees-  hs 
would  enable  him  to  recover  from  them  a  reaso|iab|e  oompensa* 
tion  for  his  work  and  labour.  Coles  v,  Barrow,  i  Taunt,  774. 
And  he  may  maintain  an  action  with  relation  to  any  after* 
aciJIUired  property,  Webb  v.  Par,  7  T.  1$,  391 .  F<ni>ler  v.  Xfeum, 
i  B.  ^  P.  4i.    Emns  v.  Brown,  lEsp.  170.    Larvehe  ^  «(.  v. 


'^7»  A'Wikln]^- 'efcn  miiseftifioatBd^rteimdf  be^  ^nested  or 
tekett  in'«ieentioi^  iar  ahy^  ^delit  proved  viider  tlie<eoiinnnfeioit« 
Soi^€hm.''4N{til6,-fe&.mUe^  p,  lU-— 113.  And  even  for  debts 
Dtot  pidvM^  hfriMMiBt  b0?anretted  'in  cebiii^  to  surrender^  or 
doriiig  the  forty-two  days,  or  stkch  ft^ither  time  4s  shaH  be 
adloived  &ain»"for>finisfaiap4ii8'eiiainifiation ;  6  Qib^  4.  a.  16.  § 
117.  a«te»fik-liBl)«Ui89}  aad'^drawdMoomimnkiilsrs^oiirn 
^vbk^exftmifittiob  sM«ilif,  be  ns  prhrSeg^d  hoA  arrest  dvmg 
such  time,  not  exceeding  >tfiree  calendar  moodBj  as  thtfy  shall, 
1^  indofffamient  on  his'siimmons,  appoint.  6  Om»  4*  c.  16.  $  1 18. 

-  *«.  I(|iM[|oM!M<  nbatekmptcy,  be  had  a  lease,  or  «^  agreement 
ibr«  leasojvlffivft  not'fiaildePfor  veiit  aecnnng  dne,  or  for  the  non- 
oh8es#iuKer«fbov«Binia!iinit^  after  the  date  of  the  conmrission, 
if  ihtt^MiignM  ,a^ei!^  iKe  tOnas^  (or  if  the  bankrupt  ddWer  up 
die  leaslMkfr<^||ikte|«iSttd!^84e8Mr*«rithin  ibVirleen  days  after 
he  shalK'4iiT»vtMd,iMki<ftth3^tU^  askigheto  li^Te  de  dined  the 
same.  6  Qe£  4t'«hlfi)^  Jdpuiftii  p.  Ifi7.  ond  see  teet^ 76;  oiit^ 
p.  1861^  osOd  .J^J?  yJ  i"d  :'<M^'  :<  •'    • 

d.  iHiathftihiMrt<<)iiiM^il  iiali  tffemMs^ghti  as  executor  or  sd- 
miniatraiorilaaiUU^'^«i]^^flaTaB>tivttaii  ;  ^tiiite,  p.  167 ;  he  will 
even  ber^alhMil.'fo  pssiAetipontiAi^own  eiftate  for  a  debt  due  to 
hinr  as  aole  eascntot^roaftinr^ttlB."  ^AnUip,  108.  Kor  wiM  the 
eeurt- remove 'tfae^commhtee  ^.  a  bsqatic,  ^merely  on  account  of 
his^nhroptef*  ^'  fit'p;  ^^»ecuh',  iSt^oraL  588.  Bankruptcy  also 
does  not  inia|nciiate«riBiliorney'fh>m  practising  his  profession  ; 
£r  p.  Btmtk,'^^A,  68^;'  stia'nff  revbcation  of  his  will ;  OuLrman 
v.  Cftarman,  14  r«s.  580  ;^  is  no  abatement  of  suits  in  which 
•he  may  bee«  ptatyymitgppti  2^ 7  tanA  in  arbitralions  to  which 
he  is-  a  paifyv^»jn<K'^voeshMm  df '  the  submission.  \4inl»*«u»  v. 
Palmery  43y^'AF  260cr  '  ^  bankrupt  may  be  discharged  under 
theinsoHent'debtots^'aot}  notwithstan^nga  commission  of  bank- 
ruptey  ha»  iiteued  against  him  subsequent  to  his  arrest,  upon  in- 
sertiog  an  assignment  in  his  schedule  of  all  his  estate,  title, 
and  interest  in  ^'property  assigned,  subject  to  the  commission 
/ahd  payntent  b£  his  debts  nnder  it.  Nutmey  v.  Hall,  6  Moote, 
•428.  "  '.  •••  f'--'  ■'     ■      '    . 

] .  Aetums^ifc.  ly  or  againsthim»2 .  ^us^ '•  ^^  ^^y  petition,  in  all 
matters  relq^ting  to  his  baakruptqy,  io  which  he  has  a  direct  jin- 
teire^t:  as,  for;  instalice,  to  supenede  the  commission^  ain^e,jp, 
227,  220 1  ta enlarge  the,tiine  for  hi^  surrendering ',  anu^  p^  180 , 
or  the  like. 
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%  Al^h^'V^  uxtcertificated,  h^.  inay.  mtintaim  aji  action 
for  the  vsuae  of  his  personal  labolpr  performed  sin^e.  the  isstung 
of  the  commission ;  or  with  relation  t9  his  s^r'^aoqiiiied  pro* 
perty,  if  his  assignees  do  not  interfere.  AnU,  |>«  ^77.  Or  he 
may  bring  an  action  against-any  person  who  has  seized  his/^^oods, 
or  taken  possession  of  his  house,  &c.  under  the  commission,  or 
against  them  by  whose,  direction  it  has  been  done,,  in  prder  to 
try  the  validity  of  the  commission ;  hb^  Bryflfti  y*  WUhen,  2  M* 
^  S.  123. 131.  Donovan  v«  Dtif,  9  East,  21 ;  but  ha  cannot 
contest  the  validity  of  the  commission,^  after  obtaining  his  dis- 
charge out  of  custody  by  reason  of  it ;  Goldie  v.  O^anfUnif  4  Camp, 
381,  Watson  v.  Wace,  5  JB.^  C.  153;  and  wheie  a  bankrupt 
had  abandoned  a  petition  for  a  superisdeas,  and  joined  in  a  con* 
veyance  for  part  o(  his  property,  and  solicited  and  proci^red  the 
requisite  number  oif  signatures  to  his  cestificate,  the  Vice. Chan- 
cellor, u^n  petition,  restrained  him- from  pro(2eediqg  in  fin  fic- 
tion which,  h^  bad  brougjiit  against  the  messen^^er  to  iiaf)each 
the  commissioUf  J^  p*  CuUent  1  Gl^^  /..317.  A  bill  filed 
by  a  bankrupt  against  a  deb^r  tfii  his  estate*  «n  the  ground  of 
the  invalidity  pf  the  commission,  and  of  collusion  between  the 
assignees,  and , the  debtor,  was  holden  bad  on  demurrer;  the 
proper  course  being  to  bring  an  action  to  tiy  the.validi^  c^  the 
commission,  or  to  petition  to  remove  the  assignees.  Hqtmaumd 
y.  AtwQodf  ZMad,  158, 

$,  In  acUons  against  the  bankruj^,  for  any  cause  of  action 
barred  b^  the  certificate,  he  may,  by  ^tat.  6  Geo  4.  c.  16.  §  126» 
"  plead  in  general  that  the  cause  of  action .  accrued  before  he 
became  bankrupt,  and  may  give  this  act  and  the  epecial  matter 
in  evidence;  and  such  bankrupt's  certificate,  and  tj^  allowance 
thereof,  shall  be  sufficient  evidence  of  the  tradii^y  bankxuptcji 
commission,  and  other  proceedings  precedent  to  the  obtainiiig 
such  certificate."  Ante,  p.  2  JO.  As  to  what  causes  of  action 
are  barred  by  the  certificate,  see  ante,  p*  208*  73-1*107,  This 
general  plea  of  bankruptcy  can  be  pleaded  only  in  cases  where 
the  bankruptcy,  happened  before  the  commencement  of  the 
action  Tower  v.  Cameron,  6  East,  413«  see  Charlton  v.  King, 
T.  H.  156.  Bearson  v.  Fletcher,  5  Esp,  90,  and  the  certificate 
Was  obtained  before  plea  pleaded.  Harris  v.  Jams,  9  Easts  82. 
But  where  bpth  the  bankruptcy  and  certificate  «ire  a£b^  action 
brought,  the  plea  must  be  special.  So,  where  a  eurety  brings 
an  action  for  money  paid  by  him  after  the  issuing  of  the  com- 
mission, the  plea  must  be  special.  Stedman  v.  Martinnant,  12 
Eait,  664.  8b,  if  the  cause  of  action  be  hatred  by  ^e  certificate, 
but  ^e  certificate  not  obtained  until  after  plea  pleaded,  it  must 
be  pleaded  specially  puis  darrein  continuance,  '  Ilie  certificate, 
h<»wever,  can  never  be  given  in  evidence  under  the  genetal  issue* 
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^mland  t,  Wmfm,  1  Cm^,  M3.  Ai  t»  the  OMal  in  triiich  a 
certificate  dbteiiied  in  a  foreign  comiry  my  i>«  sit  up  as  a  4e* 
fence  to  an  action,  am  anto,  f .  108. 

There  are  some  acts  which  render  the  certificate  void,  as  men- 
tioned atoe,  p.  204,  A».  These  nuiy  be  given  in  evidence  nnder 
the  rimUUer  to  the  general  plea  of  beiftruptcy ;  lior  astiie  geneial 
plea  concludes  to  the  country,  a  special  replication  to  it  would 
he  had,  at  least  on  special  detnttrrer*  WUiton  v.  Kemp,  %M*if 
S,  549.  Hughes  ▼.  Afor^,  1 JB.  ^  it,  22.  But  where  the  bank* 
fttptcy  is  pleaded  spedally,  they  mutt  be  made  the  iufa^t  of  a 
special  replication. 

Dettth  if  hanhmft,']  If  the  baokrupt  die  before  adjudicaboa, 
the  commission  cannot  be  proved.  Ex  p.  BeaU,  2  F.  ^  B.  29. 
But  if  he  die  after  adjudication,  the  commissioners  may  proceed 
in  the  commission  as  they  might  have  done  if  he  were  living. 
6  6«0.4.  c.  16.  $26,  ante,  p.  63.  Where  he  had  presented  a 
petition  to  supersede  the  commission,  and  died  before  he  had 
surrendered,  and  the  petition  was  revived  by  his  personal  repre* 
sentatives :  the  court  thought,  that  as  the  surrender  was  pre* 
vented  by  the  act  of  God,  the  same  order  should  be  made  as  if 
he  had  actually  surrendered.  £t  p.  Wkittington,  Buck,  235  ; 
and  the  bankrupt  dyin^  either  before  or  after  the  declaring  a  di- 
vidend sufficient  to  entitle  him  to  an  allowance,  the  right  vests 
in  his  personal  representative.  £x  p.  Safford,  2  Glyn  ^  /.  138. 


SCCTIOK    XX. 

Ths  Creditor, 

If  a  creditor  prove  his  debt,  he  is  entitled  to  his  proportion  of 
the  net  produce  of  the  bankrupt*s  estate,  as  far  as  it  goes,  ante, 
p,  212,  and  to  interest,  if  there  be  a  surplus  ;antey  p.  274 :  and 
for  so  much  of  the  debt  as  shall  not  be  liquidated  by  the  divi- 
dends, he  may  afterwards  sue  the  bankrupt,  if  he  have  not 
obtained  his  certificate,  and  levy  the  amount  upon  his  future 
eflects.  See  ante,  P.20S,  S^e.  And  the  only  instance  of  priority  of 
debts,  known  to  the  bankrupt  laws,  are,  the  case  of  the  landlord 
who  distrains  for  his  rent  j  ante,  p»  86 ;  the  case  of  creditors 
who  hold  securities  for  their  debts ;  see  ante,  p.  96,  ^c. ;  and 
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the  case  of  friendly  societies :  ante,  p,  168  :  in  all  other  cases, 
ail  creditors  who  prove  under  the  commissiou,  are  entitled  to 
equal  dividends  of  the  effects,  whether  their  debts  be  by  specialty 
or  simple  contract  merely*    See  ante,  p»  212,  ^c. 

But  if  a  creditor  do  not  ]^ove.hiiB  ^bt  under  the  commissiob, 
he  is  banedaltogether  of  any  remedy  as  against  the  bankrupt,  if 
the  latter  obtain  his  certificate ;  but  if  the  bankrupt  be  uncer- 
tificated, he  may  at  anytime  jjiave  the  ordinaiy  remedies- against 
his  person  or  future  property,  ^  . 

A  creditor  attending  to  prove  his  debt,  is  privileged  from  ' 
arrest.    Ante,  p.  Ill, 

A  creditor  may  petition  in.  all  matters  relating,  to  theiiaok- 
niptcy t  im  whieh  kit  km  wi jntraest}  4nte  p^  ^32.  .  His  fsmedy 
for  his  dividend,  is  by  petition,  not«oti|aiu.    Antie^.p*  214* 

If  he  swear  falsely  to  a  debt,  he  may  be  indicted  and  convicted 
ofvpoqury^.  ^ee-amte^pMl^.     c    j.  .    ,      .     ,       .., .,  ^  t. 
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CHAPTER  II.  ■/■  ■   '^'* 


OF     FXKTiiEltS,  '  AVh      HBRXIN      0»     JOINT      AKd'    S£PARATS 

COMMISSIONS.  ^, 

CoMMMsioNs  against  one  or  more  or  mil  of  the  partaere  in^'a 
firm,  and  the  proceedings  upon  such  comnMioitt,?  ^al!  fbrnrtha* 
subject  of  the  present  <£apters. 

Act  of  Bankruptcy.]  Those  only  of  the  partneirs  who  hfve 
actually  committed  acts  of  bankruptcy*  are  to  be  deemed  bank- 
rupts, Where  one  of  three  partners  in  a  bank,  who  resided  at 
it,  (the  other  two  residing  at  a  distance  from  it,)  ordered  it  to 
be  diut  up  and  absented  himself  fn>m  it,  and  the  bank  stopped 
payment :  this  was  holden  to  be  evidence  of  an  act  of  bankruptcy 
by  the  resident  partner  only,  for  the  shutting  up  of  the  bank, 
and  the  stopping  payment,  are  not  of  themselves  acta  of  bank- 
ruptcy. MilU  V,  Bennett,  2  M.  4f  &  5d6«  Aa  to  what  are  acts 
of  bankruptey,  see  ante  p»  33—49. 

Petitioning  creditor's  debt»]  None  but  a  joint  creditor  can 
sue  out  a  joint  commission  agaiiuitJtSK9_fir.  more  partners  of  a 
firm  ;  a  separate  creditor  canooir""  "^'^"* 

But  a  joint  creditor  may  sue  out  a  separate  commission  against 
any  one  of  the  partners  of  the  firm  indebted  to  him,  who  has 
committed  an  act  of  bankruptcy.  Critpey,  Perritt,  WilUt,  467. 
£4  p.  Crisp.  1  Atk.  134.  Ex  p.  Jkwimf,  15  Fei.  499.  Ex  p. 
Acherman,  14  Ves.  604.  and  ste  posits  Cven  one  of  the  partners 
of  a  firm,  may  sue  out  a  commission  against  his  co-partner,  if 
his  debt  have  not  arisen  out  of  the  partnership  ;  Windhm^  v. 
Paterson,  1  Stark.  144  ;  otherwise  not,  ««  Antram  v.  Chase,  15 
Eatt,  209,  unless  upon  an  aocaunt  settled*  Ex  p.  Nokes,  1  Jlfon- 
tagu,  B.  L.  23»  1 

As  to  who  are  joint  ciecUtors,  who  separate*  vide  infra 
ProtfofD^fts.' 


ft 


CammissionJ)  A  joint  commission  may  be  sued  out  against  all 
or  some  of  the  members  of  a  firm,  or  a  aepaxAte  commission 
against  one  .or  .each  of  them.  Formerly,  a  joint  commission 
could  not  be  sued  6ut.agait»t  some  of  several  members  of  !^  firm  ; 
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it  must  have  been  sued  6ut  againt  all  the  ostensible  partners, 
Allen  V.  Downs,  Willes,  474.  n.  Streathjield  v.  Haltiday,  5  T.  fi. 
779.  But  now,  by  stat.  6  Geo,  4.  c.  16.  $  16.  any  creditor  or 
creditors  whose  debt  or  debts  1%  or  are  sufficient  to  entitle  him 
or  them  to  petition  for  a  commission  against  all  the  partners  of 
any  firm,  may  petition  for  a  commission  against  one  or  more 
partners  of  such  firm,  and  every  commission  issued  upon  such 
petition  shall  be  valid  although  it  does  not  include  all  the  part- 
ners of  the  firm. 

Formerly,  also,  if  a  joint  commission  were  bad  as  against  one 
partner,  it  was  bad  to  all.  Per  Lord  Mansfield  in  Allen  v. 
Downs,  supra.  Ex  p.  Martin,  15  Ves,  114.  But  now,  by  i^t 
6.  Geo.  4.  c.  16.$  16,  in  eveiy  commission  against  two  or  more 
persons,  it  shall  be  lawful  for  the  Lord  Chancellor  to  supersede 
such  commission  as  to  one  or  more  of  such  persons ;  and  the 
validity  of  such  commission  shall  not  be  thereby  afilected  as  to 
any  person  as  to  whom  such  commission  is  not  ordered  to  be 
siuperseded;  norahall  any  such  person's  certificate  be  thereby 
affected^ 

Where  a  joint  commission  is  thus  sued  outagaiiist  someof'the 
lufembers  of  a  firm,  and  another  commission  is  afterwards  sued 
out  against  one  or  moi«  of  the  remaining  partners,  the  two  com<* 
missions  may  be  consolidated,  thus :  By  stat.  '6*  Geo.  4.  c.  16.  $ 
17,  if  aft^  a  commission  issued  against  two  or  more  members  of 
a  firm,  any  other  commission  or  commissions  shall  be  issued 
against  any  other  member  or  members  of  such  firm,  such  other 
eonamission  t>r  eommissi^ni  shall  be  directed  to  the  commis- 
siobers  t#  iMrhom  the  first  cottimission  was  directed ;  and  immedi- 
ately after  the  adjudication  under  such  other  ceninission  w 
ttmtmsiotA,  the  eottiinissionen  shall  convey  and  Irsstgn  all  the 
estate  i«al  and  pemmal  of  su(^  biinkrupt  or  bankrupts  to  the 
assignees  chosen  in  the  first  Vsommissioii ;  and  after  mich  con- 
veyance^  all  separate  proeeedinga  aiider  iiith  other  oottmission 
or  «0RHiii8ftbns  shall  be  stayed,  and  such  toihmission  or  commis- 
kiotts  shftD,  ^tbout  affecting  the  vafidiCy  of th(<  fikvt  comimssion 
be  annexed  td  and  form  part  of  the*  s«iue  t  pMvided  that  the 
Lord  'Chancellor  may  direi^t  that  such  other  boiiimissibn  or  com- 
miiE&iK^s  be  issiled  to  any  (Aiiti  cottmiissioAess,  or  that  such  other 
commission  or  commissions  shall  proceed  either  separately  or  in 
conjunction  with  thefirst  commission. 

Where  the  second  commission  is  against  t!he  partner  in- 
cluded in  the  first,  and  against  others  also,  it  would  perhaps  be 
deelned  a  dase  within  the  meaning  of  the  abdve  section.  But 
tfie  statute  x&akfes  tio  provision  as  to  a  joim  CMtiiioaision  imed 
out  after  sepaiuta  commissions,  or 'Where  the  seCoftd  ditnmissiett 
is  against  the  same  parties  as  the  finvt.     Two  oommissioltts 
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against  ^  sane  person,  cannot  be  in  operation  at  the  same 
time ;  See  Warner  y.  Barber,  8  Taunt.  176,  2  Moore,  71,  2Reee, 
432,  ante,  p.  221 ;  the  Lord  Chancellor  npon  petition,  will  tv* 
persede  or  impound  the  one  or  the  other  of  them,  leaving  that 
ooe  in  operation  which  will  be  most  advantageovs  for  the  cre- 
ditors. Where  a  separate  commission  issues  against  one  part- 
ner, and  a  joint  commission  is  subsequently  sued  out  against 
him  and  others  of  the  firm,  as  the  latter  is  usually  most  advan* 
ta^eoos  to  the  creditors,  for  reasons  which  shall  be  mentioned 
presently,  if  it  be  valid  and  intended  to  be  fairly  prosecuted^ 
the  Lord  Chancellor  upon  petition  will  supersede  the  separate 
commission,  at  the  costs  of  the  joint  estate.  Ex  p.  Smithy  1  CUyn 
^  J.  266.  Exp.  Bachelor,  2  Rote,  26.  £r  p.  Brown^  I  F.  ^ 
B.  60.  Ex  p.  HwndeastU,  Cox,  397,  I  V.  if  B.  163.  £r  p.  Ho- 
berts,  1  Mad,  72,  (unless  there  be  some  special  reasons  to  the 
contrary,  see  Ex  p.  Rowlandion,  1  JRoie,  89.  .Ex  p.  Barvrit,  6 
Ves.  601,)  or  if  ^es  have  taken  place  under  the  first  commis- 
sion, the  court  will  merely  impound  it^  so  that  it  may  remain  a 
subsisting  commission,  and  tnat  at  the  same  time  it  may  not 
impede  the  operation  or  affect  the  validity  of  the  second  com* 
mission.  Ex  p.  Rowlandion,  1  Rose,  416.  Exp,  Mason,  Ex  p« 
Rawson,  I  V,  8^  B,  160,  1  Rose,  423.  JBi  p.  Bachelor,  2  Rose, 
26.     Ex  p,  Tobin,  1  Rose,  431,  n. 

Opening  the  eommissum,  and  dectatin^  the  party  a  bankrupt,'} 
This  is  done  in  the  ordinary  way,  as  pointed  o^t,  antCj  p,  66^ 
71,  and  ii.  p,  7 — 25,  whether  it  be  a  separate  or  joint  commis- 
sion ;  and  in  the  case  of  a  joint  commission  against  two  part- 
ners, against  one  of  whom  a  separate  commission  had  previously 
issued,  the  petitioning  creditor  under  the  separate  commission 
was  ordered  to  produce  the  proceedings  under  the  separate 
commission,  for  the  purpose  of  proving  an  act  of  bankruptcy  of 
that  partner  under  the  joint  commission.  Ex  p.  Harrison,  2 
Glyn  ^  J.  136.  Besides  examining  into  the  reality  of  the  pe- 
titioning, creditor's  dcAn,  the  comntiM^oners  are  desired,  by  Ord, 
ApsUy,  12th  February,  1774,  if  it  be  a  single  commission,  to 
"  inquiTe  whether  the  bankrupt  was  concerned  in  any  and  what 
partnership  at  the  tfane  off  his  bankruptcy ;  and  in  case  the  same 
be  a  joint  commission,  then  to  inquire  «f  how  long  standing  the 
partnership  has  been,  and  whefther  any  separate  commission  has 
before  issued,  and  be  then  depending,  agidnst  ^ther  and  which 
of  the  said  partners ;  and  that  ^ey  do  likewise  in  all  cases  in- 
qiUTe,  whether  the  bankrupt  ever,  and  how  long  before,  had 
obtained  a  certificate  under  any  ibtmer  oollimisdon,  or  been 
discharged  under  any  act  for  the  relief  of  insolvent  debtors : 
and  in  case*  upon  such  enquiries,  tiiey  have  reason  to  apprehend 
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t]iaVthe^baickkiii{>t  ih  ci  sitigle  comnussion  has  beencdncerdedin 
any  partnership,  or  that  a  separate  commission  has  before  issued 
agtihi^  ehi^er  of  the  bankrupts  in  a  joint  commission,  or  that 
thii  bankrupt  has  before  obtained  his  certificate  unider  a  former 
etoittiiision/ or  be^n  discharged  by  any  act  for  the  relief  of  in- 
Bcrlvent  debtors,  that  the  commissioners  dp  proceed  upon  such 
inqiiiry,  atid  to  hear  the  evidence  thereon,  in  the  presence  of 
the' bankrupt,  ivho  is  to  be  informed  of  this  Subject  of  the  in- 
qiniy,  ^nd  te  'at  liberty  to  lay  evidence  before  ihem  relating 
thereto :  And  in  case  any  of  the  matters  aforesaid  do  appear  to 
tiiem,  that  they  do,  at  the  sam^  time  of  making  their  certiii> 
cate,  also'^i^rately  certify  to  the  Lord  Chancellor  such  of  the 
itforesaid  inatterB  as  thiey  find  to  be  true ;  and  that  they  trans- 
mit such  separate  certificate  to  the  secretary  of  bankiupts,  to 
belaid  bdbre  the  Lord  Chancellor,  at  the  same  time  with  the 
dtfaidr  certificate,    ^e  the  form  of  this  certificate,  ii.  p.  165* 

Sehuf^icfjh^  pr^pert^  jbtf,  the  mESumgffA}  This -is  done  as  in 
ordin«jry  oases.  See  anx^pt  71,  V4d^rd< J9inlt,cpmmifisioiB,  tlie 
messeng«ur  takes  pi«Bses8iocLjni(^«nly>Q£:ibe>p^ftnerBliip  p^^perty, 
butal^  of  the  sepaiajte»^^p|e<ty^f  /«^ph.partiiej;..,  lipder  a  se- 
I>ai;at«  commisuon,  tbdiipii^e^ieQg^ir.  lijEil^iith^.pos^ssion.of  the 
separate  property :  in  st^c(|iQ9Sjv)iQdie«4^  h^  may  also  pu;t  a  per- 
son ija  .poj(s§^sioi|;  9f  th^,,pajt»fii8tip.p.iwpeirly;;but  this  is  sel- 
dom dcjui?^  as  the  „ptW  V^T^i^f^yfiHf^  eiUjier%  consent,  or 
through  tj^  int^rvept490:,9^;.Uie:,cott«triHi9^9  arrangements  for 
i^eciiring;.,  ip ,  the  .assigi^eo^ ^tJ^e  <  ampuat .  ,of ,  ^a  muob  of .  the  joint 
propeity  as  ^h^  n^^be  entitled  tOi  namely,  the  bankrupt's 
share  c^  tl»e  fuiplus  pf  the  propeity  after  .ptKyment  of  the  joint 
cfeditoi:^.  ..As  tp  what  prpperty  pa^sejs  under  the  assignment, 
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Proof \rf deiUt*']  .As  to  joint  eenmiMitma't-  ByOrd^  ^i*ghb. 
^ihMMvht  >1794,  it  is  ordered  that  the  i3«niiils8io&<fer8  Ma  joiiit 
eammii^ion  against  two  or  more  bankrupts^  shall  be  at  libcMy, 
ataay  meeting  or  meetings  for  the  proof  of  dobta  under  subfa 
conoussioii^  to  admit  the  proof  y>f  any  sepanlte'dvbt  or  sepa- 
ntA  debts  of  any  one  «r  raore^f  aiush  bauUerttpta,  undea^  suieh 
joint  commission  i  and  such  Mparftto  cvediton^  shall  b«-  at 
libecty^to  asiieBt  to  or  disseoi  from  the  allowance' of  the  «c(rti- 
ficate.of  the  bankrupt  or  bankrupts  4f  whom  they- shall  be  se- 
parate creditois.  Ai|d  it  haa-beofthoideii,  thiat  the  oredltors 
of  «  ftrmr.of  thieo  paiteova^  way  ptove  thetf  4^  under  a  torn- 
misaiMpi  agasnl  atiOtbov  fintf,  ceviistiQg  of  4heao  three  partners 
aad  others,' inthi»^  moattng  •of^ihis'^rder.    £:»  p. '  IVortmg' 
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Separate  flebts  are  those  for  whieh.the  ccedi toe .c«A. Have  hi^ 
remedy  al.Uw,  not  against  the  whole  ^nn,  but. aguQ&t  tl^at 
piirtner.  only  who  contracted  them  ;  joint  debts  .ar^  those  'Mt 
which,  an  action,  if  brought,  must  be  brought  against  aU..,the 
partners  cohstitutiiig  the  firm.    Where  a  joint  action  ia  cfm- 
menced  against  thxsee,  and  two  of  them  are  outlftweid,  this  d^es 
not  make. the  debt  a  separate  debt  as  agaipat  the  third  deC«n« 
dant ;  it  still  remains  jomt,  although  the  plaintiff .  might  ixv/t 
proceeded  in  the  action  against  the  third  defendant  ahme.    JE4 
p,  Dunlop,  Buck,  253.    Where  one  of  three  pattnwsi  y^ho^o 
carried  on  a. separate  trade,  being  indebted  to  J.  $•  in. £100, 
sent  nim  a  bill  for  £300,  indorsed  by  the  &m«.  and  not  by  ihi9 
partner  individually,  and  received  from  him  the  balance,  in  casb ; 
upon  Uie  bankruptcy  of  the  firm,  this  was  holden.  to  be  a  joiAt 
and  not  a  separate  debt.     Ex  p,  Kirbu,  Buck,  511.    See  Ex  p. 
Seddim,  Cox,  49.    Ex  p.  Hay,  15  Fes.  4.    Where  a  dormant 
parti^'  drdv^'byils  wlrich-iwerfr  4ix:«cipt)ed  by  the  y»it«nnbl6^  part* 
n^r  fer'i^iietshiiytpwi^pt^s^  thehaldtr-of  *(he>bi{k;  tirlho>irM 
i^etsftt  i>f'ihe'-'|y<«rtii<d^sliiff,>nwM^]M«'«ll^     tO'  pf6ve^  both 
{fgaiiisl^thd  joiM  es^e^Md  tker^d(iaAdt«>efllile<or"the  a^c^tor, 
but  He  wft#%«kl6nUtle^€^  p^W^HgtSikm^ihft  aepAwrte  estaHfrof 
eaoh  partMn  'B»  pi  Sum^d,^9i&^  it^^*^'^*  <  T#  an  i executor, 
ateignee  of  a  ibaitai|^,4 o!'4«IMS4*v'tb«f^«  partherta  a-firto,  wtd 
apply  tiie-tmt^iAOii&y  tte'tte  ^pwfto«s  «f-Ue  pftrtnenhip  t  if 'he 
do  thiB  "Wlih^tlie  t«w#le%e>y)f  his  pai1teeW;Hhe'«rtwi  que-  rnut 
may  treat  it  a^«'}ottt;^r^ilft>«  $fei)«hite»|[a}f^%t'hisV)|>tion  ;-  Ex 
p.  Hw»*<w,  Bwfcv  3«6 ;  btrtifw4lh4«itthe*i*WRj«geof  hi*]^it- 
net,  it -can  Ik-'trefctedasa  sepftlta^  dfebt'only-Jt   Exp.  Apeeif,-^ 
BA).  2S5.    A  biB-«<icepted  in^theiname^of  a  firm  by  ode  of  ^be 
partners  for  his  separate  debt,  and  without  authority  of  Ae  co- 
partner, does  not  bind  the  firm,  and  therefore  is  but  a  separate 
debt*  andnol.-pTOTWiibia.iinAeT  vjoint  coAroiisiottsgaiBat  ^boA 
pwtnew.   i«.p*'iGflirii«infw2'Oi^^J.  118.  .  Where  Awb  piit- 
nerai  agreed  XnibQnaw.toomjf'foT  the  piirpaaBir>of.  tha.  paftnev- 
eJlip,  lmtoae<only  gave-%  bpnd  for  the  payment  of-k^  thenfther 
b^img  witness  ie(  it,  And  the  money  was  entered  in  the  oask  book 
oC  .tbe.'partaemhq) :  it  .was  boldsn  thai  tbe^lenderof  thenuioey 
might  Ueal  thia  ns^a  joint  d«bt.    £*  p*  Brown,  I  jft«fcte&25   tSie 
Ex.,p^^fknifiif,,k  Btf<e,  61.    Soi;whe«  two  of  sawtial  partoers 
box^wed  mao«y«  which  they  applied  to  A«  paflrposes;of:the?p«t^ 
.ner$^ip,  and,  for  wjkM^  ihi^^vft-thnirnjoint  noteaittul  tfaeoe- 
xer^l  bonds  of  ««cb  ;.and  the  fiw»  h»4<«p«^r4ift£misolidaie  the 
.  ^mai^tek  debtst  atad .  .ta  <wm^  them  the  iMte^tte  partoer- 
shl^i .  the  Jeqder^«C  th«.i9<Niey  v«i?«ll«ited{tOLi»atsChii  tarn,  a 
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ymt  debt  of  all  the  partnera.  Ex  p.  Clowet,  2  Bro,  595,  Cookt, 
274.  and  see  £x  p.  Bingham,  Cooke,  634.  £mUy  v.  Lye,  15 
£ku(,  7.  But  there  must  be  some  degree  of  assent  upoa  the 
part  of  the  creditors,  to  change  thus  a  separate  into  a  joint  debt, 
although  slight  circumstances  will  in  general  be  deemed  suffi- 
ciently indicative  of  it.  £x  p.  Williamt,  Buck,  13.  £s  p, 
Jadatm,  1  Veu  131.  So,  if  a  man  deal  with  a  trader,  wilhout 
knowing  that  he  has  a  donnant  partner,  he  may  afterwards 
treat  his  debt  as  a  joint  or  separate  debt,  at  his  option.  £x  p. 
Hodgkintan,  19  Veu  291.  Rx  p.  Norfoik,  19  Ve*.  455.  and  tee 
£x  p.  Reid,  2  Rose,  84.  Where  one  partner  dies,  and  the  re- 
maining partners  continue  the  partnership,  and  become  bank- 
rupt, those  who  were  creditors  before  the  death,  may  prove 
equally  with  those  who  became  creditors  after.  £x  p.  KendaU, 
17  Vet.  514.  But  where  one  of  two  partners  retired  from  the 
partnership,  and  the  other  covenanted  to  take  the  stock  and  pay 
the  joint  debts,  and  he  subsequently  carried  on  the  trade  on  Ids 
own  account :  upon  a  joint  commission  afterwards  against  both, 
and  the  joint  creditors  insisting  that  their  debts  should  be 
deemed  the  separate  debts  of  the  remaining  partner  by  reason 
of  the  above  covenant :  it  was  holden  that  these  debts  must  be 
deemed  the  joint  debts  of  both,  and  that  the  covenant,  not  being 
assented  to  by  the  creditora,  had  not  the  efiect  of  converting 
them  into  separate  debts,  either  absolutely,  or  at  the  option  of 
Ihe  crediton.  Ex  p.  Freeman,  Budc,  471.  And  for  the  same 
reason,  where  a  retiring  partner  assigned  his  interest  in  the 
partnership  |»operty  to  lus  two  partners,  who  continued  the  bu- 
siness and  became  bankrupt:  it  was  holden  that  the  creditors 
of  the  three  could  not  prove  upon  the  estate,  even  although  the 
bankrupts  had  covenanted  with  the  retiring  partner  to  pay  the 
debts  of  the  former  partnership.  Ex  p.  Fry,  1  Glyn  if  J,  96. 
and  tee  Exp,  Wheeler,  Buek,  25.    Re  Colbeek,  Buek,  48. 

As  to  separate  commissions :  As  it  has  always  been  deemed 
most  equitable,  that  the  separate  estate  of  each  partner  should 
pay  his  separate  debts,  and  the  joint  estate  of  ail  the  partnera 
pay  the  joint  debts ;  and  as,  in  fact,  the  aasignees  under  a  se- 
parate commission  have  but  the  separate  estate,  aad  the  bank- 
nipt*s  proportion  of  the  surplus  of  the  joint  estate,  af^r  pay- 
ment of  the  joint  creditors,  to  distribute  among  the  cracUton 
who  prove  under  the  commission :  it  has  been  hitherto  deemed 
right,  theraibre,  to  prevent  joint  crediton  receivings  any  divi- 
dend under  a  separate  commission,  if  there  were  any  joint  pre* 
perty,  no  matter  how  trifling.  Ex  p.  Peake,  2  J2ote,  54.  Ex  p, 
HarrU,  1  Mad.  58di-  See  Ex  p.  Smith,  1  Glyn  Sf  J.  74.  Ex  p. 
Bradthaw,  Id,  99»  or  if  there  were  another  partner,  ne  matter 
whether  solvent  or  insolvent.  Ex  p.  Kenringtent  14  Vet.  447«  Ex 
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jK  KendaU,  14  F«t.  449.  £r  p.  J«iuor,  BmjI,  2S7,  3  Mtd.  229, 
unless  it  were  a  diTidead  out  of  the  twplus  of  the  sepaiate 
estate,  after  payment  of  all  the  separate  creditors,  &  p. 
Capiand,  1  Cox,  420.  Ex  p.  AbM,  4  Vew,  837,  or  unless  the 
joint  creditors  agieed  to  pay  the  separate  creditors  20s.  in 
the  pound  ;  Ex  p.  Chmdl/gr,  9  Fit*.  35;  but  if  separate  com- 
missions were  sued  out  against  all  the  surviving  partners  of 
a  firm,  and  there  were  no  joint  proper^  whatever,  in  that  case 
the  court  upon  petition  would  allow  the  joint  creditors  to  prove 
and  receive  dividendi  under  the  separate  commissions  of  each 
partner,  E%  p.  Haydmi,  Cotrfr,  261.  Ex  p.  Sadler,  15  F«.  52. 
Ex  p.  MaeheU,  2  F.  4r  B.  216,  and  the  creditor's  having  a  pledge 
of  joint  property  for  part  of  his  debt,  would  not  in  such  a  case 
be  an  ol^ection  to  his  proving  for  the  remainder.  Ex  p.  GelUr,  2 
Mad.  262.  But  although  k  was  thought  fair  towards  the  sepa* 
rate  creditors,  that  the  joint  creditors  should  be  thus  prevented 
from  claiming  a  dividend  under  a  separate  commission,  yet  it 
was  deemed  only  right  that  they  should  have  a  control  or  in- 
fluence over  the  ceitificate  and  die  choice  of  assignees,  and  they 
were  therefore  allowed  to  prove  for  those  particular  purposes. 
And  aecofdingly,  by  stat.  6  Geo.  4.  e.  16.  §  62,  it  is  enacted, 
that  in  all  commissions  against  one  or  more  of  the  partners  of  a 
firm,  any  creditor  to  whom  the  bankrupt  or  bankrupts  is  or  are 
indebted,  jointly  with  the  other  partner  or  partners  of  the  said 
firm,  or  any  of  them,  shall  be  enl&tled  to  prove  his  debt  under 
such  commission  for  the  purpose  only  of  voting  ^n  the  choice  of 
assignees  under  such  commisnon,  and  of  assenting  to  or  dissent- 
ing from  the  certificate  of  such  bankrupt  or  buikrupts,  or  of 
either  of  such  purposes ;  but  such  creditor  shall  not  rec^ve  any 
dividend  out  of  the  separate  estate  of  the  bankrupt  or  bank- 
rupts  until  all  the  separate  creditors  shall  have  received  the  full 
amount  of  their  respective  debts,  unless  such  creditor  shall  be 
a  petitioning  creditor  in  a  commission  against  one  member  of  a 
firm. 

The  petitioning  creditor,  indeed,  was  always  an  exception  to 
this  rule,  and  is  now  made  so  by  the  statute  ;  he,  although  a 
joint  creditor,  raiay  prove  and  reeeive  dividends  under  any -sepa- 
rate commission  sued  out  by  him ;  Ex  p.  Aekerman,  14  Ves. 
604.  Ex  p.  Ve  TaHet,  17  Vts.  247.  and  tte  Exp,  Swanzy,  Bwk, 
7 ;  and  if  the  separate  commission  be  superseded,  for  the  pur- 
pose of  proceeding  in  a  joint  commission  agmnst  all  the  part- 
ners, a  right  will  be  reserved  to  him  to  elect  whether  he  will 
prove  as  a  joint  creditor,  or  as  the  separate  creditor  of  the 
J)ankriqfkt  ag«in$t  whom  he  saed  out  the  commission.  Ex  p. 
Smith,  .1  Glyn  6f  /.  256.  But  if  a  joint  creditor  sue  out  a  joint 
commission,  be  thereby  binds  himsell  to  resort  to  the  joint  pro- 
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siom  i&  viied  0«|i-a|mi!t  a  tia4M»  as  ^  surviving  partner"  of 
ai^ot)!^,  Ihia^is  denied  a  )oia12«otBinisiiov,  and  the  petitioiiiiof 
CF€diioi^^wiUv  QQt  .!>»  allowed  ^to  dahn  upon  the  sej^arate  pro- 
perty.i    S^  i^Bam$d^if  mL  IGlyn  ^  /;  309). 

Them  attt'tome  instapoes.vwe  have  seeni  whenr  credtto^have 
Uve  i^(i|»%  ^f  ^^ftftideiitt^  their  debts  joint  ot  -  separate ;  Set  t^x 
p,  HeaUmt^^nd'fAkiere^sm,  supra  ^-^'in  these,  a»d  in  atl  other  cases 
where  the  €i«ditor  hnetvmgly  beld^^B  joint  atid  separate  secu- 
rity of  parta^ri  f»r -the  same  debt,  he  may  prove  Mther  ms  jeinf 
or  seipaeate  ciwditor.  andM*  a  joint  ctaattiission,  or  prove  and  re- 
ceive diyidenda  under  m  sepaiM*  corinabshm'   But'  he  cannot 
prove  both  on  the  joint  and  on  the  separate  estate;  he  has 
merely  an  opttoji^o  do  the  one  Or  the  other ;  £i<  f,  B&van,  9 
Vts.  223,  10  Id,  107     Ex  p.  Hay,  15  Veu  4.     Ex  p.  Ctoioei, 
Cooht^  274,  2  £f«.  59dt    Ex  'pk-B^mianiun,  3  B.  W^ft^,  405. 
^x  p.  Hutiand*,  a  Ojyii  SfJ,  6.  attdi>he-miBt  make  his  election 
before,  dividend*    E»p»  JitiAatid,  *6  Midi^t^:'   Exp.  Bentley, 
2  Ctff,  2la,•ndMe£lrp.^Bili%,|>a1>W.'/V0.'     Sat  p.  Mas/^;  i 
RMe,  159.    £a;  f*  LiddeUi  %i  Roie/B4i  IBt^  fhi«*'rute  ^Oes  n<ft 
extend  to  the  case  of  a  ci>e<MiMBV^hb  hhlds'  dbhtlile  fteeutity  it 
the  firm,  and  of  ens  of  ihe  ptliiliief#*(»f  ^It;  "Mtthovt  kAoWing  the 
partner  to  be  lone  Of  Akfe«fil1hl»^ '  W||e»i»  ^  bttl',  draunk  by  A.  ujpon 
and  accepted  by  B.  aijd^/Wtfk  li|dor«ed'te  a  cr^itor  of  a  firm 
con^istiof  oC.A^  'B.,'C^, 'aiid^DA'  ^hft  was  hot  aware  at  the 
time  that  ^^^QP'^^iv^^&'tilhMsrthi  cnxlitor  was  allowed 
to  prove  upon  the  eelhttti  di '  tlite  ^kaiwr  afid '  aeoejitors,  afciinst 
whomeefMM[aietcOiiiiaiM|oiit'het§4safued ;  ^p^WentAy,  IKotk-, 
441,.  %,  V.  ^.a*i  864.    T«  pi^LaFdrest:  Cook0,  276.     Et  j>. 
J^tuon,  ld.;2fa«    JSb  Jh.^AgfaHii,  i  F.  ^  B.  495,  2    lt<w9,  36. 
JE^  P«  ^^^*  ^^  I'^'^*  ^^''  aHhou^lt  wouM  hav^been  otherwise ; 
if  he  had  known  of*A«  B.  and  C.  beiog'pitfttiers  iu  ihh  firm,  at 
the  time  be  reoMved  ^e  bill.    JSi'p.  SankifEn^lahd^  2  Rif$e,  82. 
Where  two  partners  became  indebted  on  bond  and  one  of  the 
partners. conveyed  real  estafeff,Mf{»  aepartte  pi^f^rt^;  to  the 
creditor  as  a  security  for  the  ptfyestefttot  tte  debt ;  h%td  that  the 
cr^ditc^  couid  prove  against  die  joint  estate  without  giving  \i^ 
the  real  security,  the-  joikit  estate  bebg^  'prtmafUhr'  liable    and 
the  aepar^le  estate  ^only  enrety^'tor  the  joint  e^ate.    Ex  p,  Fm- 
cock,^Glyn^J,27.  '-    -     '-     "      '       '^         ' 

On  the  other  hand,  if  a  ereditor  1i&yei^o"d(itiilcf  debts  due 
to  him,  one  from  a  partaier  indiviinally,*th^''ot!^r  from  the  firm, 
he  must  prove  them  acooriUngiy  on  the  Mpdrtitettnd  joint  estatee 
respectively^  And  when»a  emdhor  thus  had  distinct  del»t8  due 
to  him>  AAdiJhe  sued  out'executioo  against  On^  of  the  partner 
upon  awaitant  of  attoney,  giveit  tor  hhtt  by  the  irm  for  hts 


jotQt  debt :  lie.wu  kotd»n  to  b«««tiMI  to  ^Mv*  hk  ttj^wlte 
debt  under  a  ooramiaaioA  whidi  had  iWMd'agiiiuit  .Hn  other 
partner,  wi&out  giving  up  hit  exeentioii.  £m  pw  9tamd$nfi^,  5 
JM.  89.  ami  im  roiu^  v.  H«fitir,.  1«  Em,  M3.  Ibaf4  ▼. 
Ha^,  4  Taunt.  32$ ;  and  where  the  baiiknip<e  (pirtMn^  wen 
indebted  to  th«ir  bank^is  in  the  sum  of  £27,000  and  upwards, 
18,000  of  which  waa  sBCured  by  theit  joint  and  eeveial  ptemts- 
sory  notee,  and  the  mom  tam  and  all  fatwe  advanees  were 
further  secured  bj  the  convejence  of  real  estate,  the  sepaTute 
properU  of  one  partner,  with  joint  and  tevefal  eotenaats  from 
each  of  the  partners  lor  the  payment  of  the  whole  balance ;  held 
that  the  bai^Lers  were  entitled  ti»  piove  aganet  the  jomt  estate 
upon  the  prcynissoiy  notes,  and  to  peoceed  on  the  several  cove- 
nants for  the  residue  of  the  debt.  Sap*  Laikratks,  2  Otpn 
^  /.  81. 

.  As  to  pn)o&  by  partners  »r  their  vepretMntattves :  If  one  of 
two  partners  become  ba»l(caft»  and  the  sehenf  partner  pay  all 
the  joint  debts,  he  (mU.be  entitled  to  piovo  uponihe  separate 
estate  of  his  paimer,,  for  .snob  portion  of  the  money  he  was  ob- 
lige toj^y  outqf  b^^ pritate itmds  in. aider  to  make  up  the 
deficiency  belfvi^fu^  xk^.  jeinl^i  ipsf^ta  tad  the  debts,  as  the  l>ank- 
rupt  partner  wo(\i)4.^veboenj»«t4i9i4  top^  il  he  bed  not  be- 
come bankrupt.  JSs  p^  Wntim^:  Budf, ,  449^  4  JM.  477.  &nd  see 
Exp.  TWlor,  ^  JScpe,!?^.,,  J£yf).r/funt|}i«  Bii(A,  5&S.  Exp. 
Ogieby,  2  Bom,  m^  ^  F,t4  JB.  ,lQ3»cOnn  of  diree  paitnen  in  a 
bank  advanced  money  tot  ihe.bwiioess  .ippen  the  seeuiity  of  the 
other  partners,  and  ai(lerwar4s  ^tixea  Iroea  4ha  business,  and  by 
the  deed  of  dissolution  the  r/^yiejiniag.  pai^neni  eotenanted  to 
repay  the  same  by  four  ii^talments  wod  ta 'indemnify  gainst 
the  partnership  debti^;  the  eontinuiag  partners  after  paying  one 
instalment  became  bankrup^^  when  two  other  instalments  were- 
due,  and  the  retaining  partner  paid  some  >partneishi|»  debts; 
held  that  the  remaining  ijqstalments  and  the  debts  paid  were 
prpveable  under  the  commission.  Parfan*  v.  RamtbeiUomy  5 
Uow,  $  R,  138*  The  a9«gQ<eeft  of  the  joint  estate  are  some- 
times allowed  to  prove  on  the  separate  estate;  and  the  as- 
signees of  the  separate  estates  on  the  joint  estate.  Where 
tradere  in  partnershw  also  carry  on  business  iadividoaUy,  if  the 
separate  trades  be  fustinct  from  the  joint,  pioof  will  in  general 
be  allowed,  as  between  the  difiSsrent  estates ;  bat  not  where 
the  separate  tjrades  a» ,  merely,  branches  of  the  partnership 
ceinoem.  ^p'  Baiie,  11  V»h  413.  E»  p*  HMkmn,  I  JRoie, 
146.  Exp.  Ring,  Ex  p»  Freeman,  Ex  p.  Johnt,  Cooke,  634/ 
fndsee  Ex  p.  SulUoe,  1  Gfyn  4r  /•  874.  And  accordingly,' 
wftere  a  joint  commission  was  sued  out  against' a  firm,  and  a  se- 
parlite commission  againstopL^  of  t^e  partners^  ^  appfiostion  by 
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the  assignees  under  the  separate  commissioii  to  be  allowed  to 
prove  on  the  joint  estate  for  the  amount  of  a  sum  of  money 
brous;ht  by  their  bankrupt  into  the  partnership  beyond  hU 
share,  was  refused.  Ex  p.  Bmrell,  O>ok$,  528.  But  where 
some  of  the  partners  of  a  finn  cany  on  a  distinct  trade,  and  in 
the  course  of  dealing  in  the  distinct  trade  one  of  tiie  firms 
becomes  indebted  to  ihe  other,  such  debt  can  be  proved  by  the 
creditor  firm  under  a  comnussbn  against  the  other  firm.  Ex  p* 
Castell,  2  Olyn  6f  /•  124.  If  one  of  several  partners  withdraw 
monies  out  of  the  partnership,  and  apply  them  to  his  separate 
use,  this  will  not  entitle  the  joint  estate  to  prove  upon  the 
separate,  if  he  did  so  with  the  knowledge  of  his  partners,  or 
(vrhat  is  tantamount  thereto)  made  entries  of  the  monies,  dius 
drawn  out  by  him,  in  the  partnership  books  ;  but  if  he  conceal 
the  fact,  or  disguise  it  in  the  partneiship  books,  it  will  be 
otherwise.  Er  p.  Smith,  6  Mad.  2.  Ex  p.  Harris,  1  Rote,  ~ 
437,  2  V.  Sf  B.  210.    Ex  p.  Cust^  Cooke,  531. 

As  to  mutual  debts,  it  may  be  necessary  to  observe  that  they 
must  be  owing  by  and  to  the  same  bankrupt  or  set  of  bank* 
nipts  ;  you  cannot  seteiF  a  joint  a^nst  a  separate  debt,  era 
separate  against  a  joint  debt,  or  k  debt  due  from  three  partners 
against  a  d^t  due  to  twe  of  ^eith,  br  ihe  like*  Staiitfortk  t. 
FoUowet,  1  MorM.  164.  Exp^  Boui  Bueh,  12^.  Exp,  Edwards, 
1  Atk.  100.  Exp.7Sbogood,  11  Va,  517.  £ir  p.  Ckristie,  10 
Ves,  105.  Sob  Exp.  Qittnfin,  a  V«f.248.  Exp.  Hueikoy,  1  Mad. 
577.  Ex  p.  H&m^,  1  Rote,  ISd* 

y 

Ckoiee  of  Astigneeti}  Under  a  neparate  commission,  not 
only  the  separate  creifiton,  but  (by  stat.  6  Geo.  4.  c  16.  $  62, 
ante,  p.  267)  joint  creditors  also,  whose  respective  debts  amount 
to  10/.  or  upwards,  may  vote  in  the  choice  of  assignees. 

But  under  a  joint  commission,  none  but  joint  creditors  can 
vote  in  the  choice  of  assignees ;  the  separate  creditors  cannot ; 
Ex  p.  Parr,  2  Rote,  76,  18  Vet.  65,  70.  £x  p.  Earner,  1  Rote, 
321 ;  even  in  the  case  of  a  commissiott  against  three,  it  was 
holden  that  the  joint  creditors  of  two  of  them  could  not  vote  in 
the  choice  of  assignees.  Ex  p.  Jeptan,  19  Vet*  224.  But 
where  it  appeared  tiiat  the  assignee  under  a  joint  commission 
had  no  interest  in  the  separate  estates,  the  court,  upon  applica- 
tion,-ordered  a  meeting  of  the  separate  cieditors,  with  liberty  to 
them  to  ajmoint  an  inspector  of  the  separate  estates.  Ex  p. 
Button,  1  Glynif  J.  269.  This  inspector  is  a  kind  of  assignee 
of  the  separate  estates,  appointed  to  watch  over  the  interests  of 
thu  separate  creditors :  no  property  however  vests  in  him,  nor 
can  he  do  any  act  as  assignee ;  he  can  merely  watch  the  proceed- 
ings of  the  joint  assignees,  and  see  that  th^  do  their  dutf  with 
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retpect  to  the  aepanite  property,  and  those  crediton  who  have 
daoBS  upon  it.  8m  Exp,  Mum,  %  Bme,  68.  Ex  p.  Baaaro,  1 
JRofe,  266.    Ex  p.  SimptoH,  2  Rm,  337. 

In  other  respects,  the  choice  of  assignees  under  joint  and 
separate  commissions,  is  the  same  as  in  ordinary  cases.  Sm  ante, 
p.  115, 4r^. 

The  AMngftmmt,  and  what  pamm  «sii«r  tt.]  The  assignment 
and  bargain  and  Mde  are  the  same,  and  executed  in  the  same 
manner,  as  in  ordinary  cases.  I  shall  confine  my  observations 
in  this  place,  -therefore,  to  the  property  which  passes  under 
them. 

1.  Under  a  joint  commission,  not  only  the  joint,  but  the  se- 
Moate  property  also,  pass  to  the  assigaees.  And  by  Ord. 
heughb.  8tA  Marth,  1794,  after  allowing  separate  creditor  to 
peove  under  joint  commissions  (tm  mtu,  p.  284,)  it  is  or- 
dered, that  &  commissioners  do  cause  distinct  accounts  to  be 
\tfk  of  the  j(Mnt  estate,  and  also  of  such  separate  estate  or 
estates,  and  that  what  shall  be  found  to  belong  to  the  separate 
estate  or  estates  shall  be  apj^ed  in  the  fint  place  in  or  towards 
satis&ction  of  the  debts  of  tiie  respective  separate  creditors ;  and 
in  case  there  shajyi  l^  i^iy  overplus  oif  the  joint  estate,  after  all  the 
joint  creditors  shaU  be  pai4  s^Mi  satisfied  their  whole  demands, 
that  the  share  or  diaies,. interest  or  interests,  of  the  bankrupt  or 
bankrupts  (whose  separat|S.cetat^.or  ei^tes  is  or  are  to  be  ap- 
plied in  manner  befoie  directed)  in  sud^  overplus,  be  carried  to 
theaecottnt  of  his  or  their  separate  estate  or  estates,  and  be  ap- 
plied in  or  towards  satisfiftc^n  of  his  or  their  separate  debts  : 
And  in  case  there  shall  be  any  overphis  of  the  separate  estate  or 
ertates  of  such  bankrupt  or  bankrupts,  after  all  their  separate 
GreditMB  shall  be  paid  and  satisfied  their  whole  demands,  that 
the  overplus  of  such  separate  estate  or  estates  be  carried  to  the 
account  of  the  joiiit  estate,  and  be  applied  in  or  towards  satis- 
faction of  the  joint  debts :  And  that  the  costs  of  taking  such  ac- 
oovttts  be  paid  out  of  such  separate  estate  or  estates,  and  be 
settled  by  the  commisstoneis,  in  case  the  parties  differ  about  the 


So,  if  one  partner  die,  and  the  surviving  partner  become  bank- 
rupt, the  separate  creditors  of  the  deceas^  partner  shall  be  paid 
their  debts  out  of  the  separate  estate,  and  the  joint  creditoni 
will  be  entitled  to  the  surplus.  Gray  \,  Chiswell,  9  Tm.  ,118. 
Where  a  trader  was  partner  in  several  firms,  each  of  which  be- 
came bankrupt,  the  court  ordered  the  surplus  of  his  separate 
estate  to  be  applied  in  discharge  of  the  joint  debts  of  the  re- 
spective firms,  in  proportion  to  the  amount  of  debts  proved 
under  each  commission.    Ex  p.  FroMyn,  Budc,  332. 
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lender  the  above  order,  the  separate  creditors  are  not  entitled  ^ 
to  interest  on  their  debts,  before  the  surplus  of  the  separate  ^ 
estate  is  distributed  amongst  the  joint  creditors,  they  are  not 
entitled  to  interest,  until  Uie  joint  creditors  also  have  been  paid 
20s.  in  the  pound.  Ex  p,  Boardman,  Cook,  208,  Cox,  275.  JSk 
p.  Reeve,  9  Vet.  688.  £x>.  Clarke,  Vet,  677.  But  where 
there  was  a  surplus  of  the  joint  estate,  under  a  joint  commission, 
it  was  holden  that  the  creditors  were  entitled  to  tnterest.  Exp* 
Reeve,  9  Vee.  688. 

Where,  under  a  joint  commission,  the  joint  creditors  elected 
to  prove  and  take  dividends  upon  the  separate  estate  of  one 
of  the  partners,  on  the  ground  that  the  other  was  a  dormant 
partner,  (see  ante,  p,  286,)  which  had  the  e£fect  of  diminishing 
the  separate  estate,  and  creating  a  surplus  of  the  joint  estate : 
it  was  holden  that  the  separate  creditors  had  a  Uenupon  the 
surplus  of  the  joint  estate,  to  the  extent  that  their  funds  had 
been  diminished  by  the  election  of  the  joint  creditors.  Ex  pm 
Reid,  2  Roee,  84.  So,  on  the  other  hand,  where  the  joint  axid 
separate  estates  being  liable  for  a  debt  to  the  crown,  mone 
was  levied  on  the  joint  estate  than  its  proportion,  contribution 
was  decreed  between  the  two  estates.  Bogert  t.  Madtenziep 
4  Ves,  762. 

As  to  what  is  joint,  what  separate,  property :  Separate  pro* 
perty  consists  of  such  property,  real  or  personal,  as  each  part^ 
ner  in  a  firm  is  possessed  of,  distinct  from  and  independent  -of 
the  partnership  ;  joint  property  ccmsists  of  the  goods,  chattels, 
and  effects  of  the  whole  finn  jointiy,  the  debts  due  to  them,  and 
the  goods  of  others  in  their  possession,  order,  and  disposition* 
Heal  estates,  purchased  with  joint  funds,  though  conveyed  to 
one  partner  only,  are,  nevertheless,  jdnt  property ;  but  if  the 
estates  are  so  conveyed  to  one  partner,  under  an  agreement  that 
they  should  be  his  separate  property,  and  he  would  be  a  debtor 
to  uie  partnership  for  the  purcnase-money,  the  estates  will  be 
separate  property.  Smith  v.  Smith,  6  Vet,  193.  and  tee  Thornton 
V.  Dixon,  3  hr.  C  C.  198.  A  ship  belonging  to,  and  registered 
in  the  name  of  one  partner,  but  in  the  possession,  order,  and 
disposition  of  the  finn,  is  deemed  joint  property,  and  shall  be 
distributed  as  such.  Ex  p.  Bum,  1  Jac,  ^  W.  378.  But  where 
the  property  of  one  partner,  and  insured  against  firo  fay  him, 
was  in  the  possesuon,  order,  and  disposition  of  the  firm,  and 
was  consumed  by  firo  before  their  bankruptcy :  it  was  holden 
that'  the  money  received  by  the  partner  from  the  insurance  com* 
pany  was  not  joint,  but  separate  property.  Ex  p.  Smith,  3  MatU 
63.  So,  if  one  joint  owner  insure  his  interest  or  share,  and  a 
loss  happen,  the  money  received  by  him  upon  the  policy  wiU 
be  separate,  and  not  joint  property,    Exp»  Faarry,  5  Fm,  576. 
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But  land  ptirehued  by  one  Mitner,  ia  hb  own  utme,  bat  with 

fhe  parumdiip  ftrndi,  wfl!  be  deemed  (he  joiot  proper^  of  the 

pBttneraUp,  «nd  not  the  separate  prapcctv  oC  the  vendee.  Smb. 

Lyrier  v.  iXiUonJ,  1  Va.  435.  Cooi,  556.   H  One  pi^ai  die, 

anH  tb&  sinflTor  become  bankrupt,  the  property  of  me  partDCi- 

ibipmhaihltig  in  ipecie,  sliU  lemiiim  joint  property.    See.Graii 

V.CRwiMli,  jup™.    But  if  one  partner  relira  from  the  firni,  aocl 

astigtt  hli  interest  to  ihe  others,  the;  covenanting  lo  pay  Ihe 

debb  oT^eflnn,  the  Jgroperty  thereupon  ceases  to  belong  lo 

the  fonner  firm  ;  and  if  the  remaining  partner!  afterward  be- 

eomfi  baOknipt,  the  creditors  of  the  former  firm  cannot  prone 

«nd  receive  diTidenda  under  the  commlasian.     Ei  p.  Freeman, 

Siaik,A7l.    Exp-Fry,  lGl^lfJ.96.     Ex  p.  Ru^n,  6  Pa. 

•1 19.  ami  M!  Exp.  FtU,  10  Vet.  347.    Ex  p.  WilliJm,.  1 1  r«. 

4:    Ex  p.   Holclmdiin,  \  Rote,  41G.    But  where,  under  an 

^leedientliy  ik  retlrihg  partner  to  assign  all  partnenhip  stock. 

Etc.,  a  fnrfli^T  act,  namely,  a  tliird  person  joming  in  the  «ecu- 

Atj,  relbBiDed  to  b«  done,  in  order  to  complele  the  transfer : 

Hpen  thi>  bttht^tby  bi  the  temainiiig  partner,  before  the  trani- 

ht  'uttSi  (*miJftSd,  It  was  tolden  that  the  property  of  the 

jArtneMfifi  nSnaining  in  sjpeCie  in  the  hands  of  the  binkrapi, 

#t»]Mllf]pT6iftTtf;_^nri!teti1buIabUasjuch.     Ei  p.  Whuier, 

itmeta  of  a  ship, 

but  as  tenants  m 

t,  bis  share  passes 

erpart-owneni  in 

2  Ras€,  7G.   And 

id  cargo,  the  cost 

J  paid  only  £410 

ir  the  remainder ; 

_.  .  _ ssigneei  were  an- 

ttded  to  t'%U'thM  tff  tUe  value  of  the  ship  and  cargo,  aad 
Mti  of  itikiS^^vie,'  and  that  other  part-owners  could  not, 
B^  TOtblftflir  tRJAiha^ng'  the  no(e,  stiLnd  in  his  place  for  aay 
uitM'thepTCJl!fs;'&«.  SiAirt  V.  DoSiino,  Coup.  469. 
^'-'Wfi«l«  ■  j6ia('c()ttiDiSUfDn'<U  Ulen  out  against  a  £rm,  <he 
Mrend  tiiemlkr^  (if  whiijh  ttso' carried  on  other  trade  unilei 
ibirerAl  diitinut  flm;l,  the  coort.upon  petitian,  will  order  distinct 
iieMtfiil!l  to  be  bUn  oflBe  joint  property  of  all  the  partnere,  of 
tiRjidnt  )ftafti'ef  «f  each  firm,  and  of  the  separate  properly  of 
M4i  pa'An^r,  end  order  distribution  accordingly.  Ex  p.  Martin, 
S^flra:- 13.  and  ta  Ounis  V.  Perry,  S  Vei.  747.  But  if  there  be 
•Airal  Brtni.'ilna  one  ontj  (in  which  some  of  the  partners  in 
thS'Mhers  »tb  net  engaged)  become  bankrupt,  there  can  only  b* 
A^'eAmmoh  order  fur  keeping  distinct  accounts  of  ihe  joint  vui 
^oaaleMaU.     Ex  p.  Faiitr,  CaoK  ^7^-  .... 
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9»  Ufi^iti  septrjaHt  conumision,  aU  the  sepftrale  pjoperty, 
ajk$ijSikclv  fuK  ni  the  joint  property  as  the  bankrupt  himself 
wAuld  be  entitled  lo»  pasn  to  the  assignees.  They  are  entitled 
le.bit  ahfLie  oC  lite  balance  of  the  partnership  funds^  alter  the 
payjooent  .of  all  the  partnership  creditors.  And  where  one  of 
£eyeral  partners  became  bankrupt,  and  a  separate  commission 
issued  against  him,  his  partners  were  allowed  to  deduct  from  his 
portion  of  the  balance  of  the  partnership  property,  the  amount 
of  sums,  which  he  had  embezzled,  of  the  partnership  property, 
Goss  V.  Dufranoy,  Davieg,  371,  2  Eq,  Ca,Abr.  110.  Richardson 
V.  Gooding,  2  Venu  293.  On  the  other  hand,  the  separate 
estate  will  be  ordered  to  be  reimbursed  out  of  the  joint  estate, 
any  expenses  incurred  in  recovering  joint  property.  Ex  p. 
Ruthmford,  I  Rose,  201.  And  if,  after  the  bankruptcy  of  one 
partner,  the. others  continue  to  carry  on  the  trade  with  the  part- 
nership property,  the  assignees  will  be  entitled  also  to  the  share 
of  the  profits,  their  bankrupt  would  have  had,  if  no  conmiission 
had  been  sued  out  against  him.  See  Cmwthay  v.  ColUfU,  1  Joe* 
^  W.  267,  15  Vei.  218.    Smith  v.  Stokes,  I  East,  363. 

If  the  assignees  under  a  separate  commission,  get  possession 
of  the  joint  property,  the  court,  upon  the  petition  of  a  joint  ere* 
ditor,  will  order  the  assignees  to  keep  distinct  accounts  of  the 
separate  and  joint  estate,  and  9ipply  them  to  the  payment  of  the 
separate  and  joint  debts  respectively,  in  the  same  manner  as 
when  separate  creditors  prove  under  a  joint  commission.  Ex  p. 
Tate,  Cook,  267.  Ex  p.  JStumaby,  Id.  269.  Ex  p.  Hayward,  Id. 
268.  Ex  p,  Aspinioall,  Ex  p«  Mtrvey,  Exp,  Hill,  Id,  27 1.  And 
even  although  they  put  a  person  in  possession  of  the  joint  pro- 
perty, as  they  are  only  tenants  in  common  with  the  solvent 
partner,  they  cannot  exclude  him  from  the  possession  also ;  and 
where  they  had  done  so,  and  were  about  to  sell  the  joint  pro- 
perty, the  court,  upon  a  bill  filed  for  the  purpose,  granted  an  in- 
junction. Allen  V.  KiWre,  4  Mad.  464.  In  such  a  case,  the 
court  will,  in  general,  upon  the  petition  of  the  solvent  partner, 
appoint  him  receiver  of  the  joint  estate,  he  giving  security  for 
the  due  execution  of  his  office,  to  be  approved  of  by  the  master, 
and  accounting  as  such  receiver  from  time  to  time  as  the  master 
shall  direct.    Ex  p.  Stoveld,  1  Glyn  Sf  J.  303. 

3.  Sometimes  the  joint  and  separate  creditors  agree  to  conso- 
lidate the  estates,  and  that  all  the  creditors,  joint  as  well  as  se«> 
parate,  may  come  in  pari  passu.  But  the  court  have  no  autho- 
rity to  order  this ;  and  even  where  the  creditors  consent  to  it, 
the  court  will  not  confirm  it,  without  first  referring  the  matter 
to  the  commissioners,  to  enquire  if  the  proposed  consolidation 
be  for  the  benefit  of  the  creditors  generally.  Ex  p*  Strutt,  I 
Glyn  8f  J.  29. 


Wbeie  a.  joi^  commistton  ww  ned  ooc  after  a  i^fMiate  eam- 
tanssion,  and  the  assigiiees  undef  the  sqtantte  eatate  had  e^ 
taaaed  u  Terdict  against  a  debtor  to  the  eaUte ;  the  court  of  Uw, 
upon  application,  ordered  the  money  recovered  to  be  paid  isle 
coin,  tintil  a  petition,  pending  befete  the  Lord  Chaneellw,  to 
«ttpenede  the  separate  commission,  were  decided*  Hodgkmtm 
^  at  V.  Travers,  1  B.  ^  C.  257. 

The  bankntpt'i  twrrender  and  txaminatim.']  These  are  the 
same  as  in  ordiiuoy  cases.    See  ante,  p.  179. 166. 193. 

The  eertificateJ]  Under  a  joint  commission,  *'  separate  credi- 
tors shall  be  at  liberty  to  assent  to  or  dissent  from  the  allowance 
of  the  ceitificate  of  the  bankrupt  or  bankrupts,  of  whom  they 
shall  be  separate  creditors."  Ord,  Loughb,  8  March,  1794. 
And  under  separate  commissions,  joint  creditors  may  prove, 
«'  for  the  purpose  only  of  voting  in  the  choice  of  assignees  under 
such  commission,  and  of  assenting  to  or  dissenting  from  the  cer- 
tificate of  such  bai&Tupt  or  bankrupts."    6  Geo,  4.  c.  16.  J  62. 

ante,  p.  287.  '         .^  ,  .,  , 

In  the  case  of  a  joint  ceirtifieate  of  two  partners,  if  one  of 
them  die  before  ailew«nee>  and  before  he  have  made  the  usual 
affidavit  ef  the  ^»tifit»te  be«ig  obtained  fairly  and  without 
fraud,  <he  co^tirt,  u^n  petition,  will  permit  the  certificate  to  be 
advertised  for  aJlowtece  as^  to  tiie  survivor.  Ex  p.  Ceetart,  1 
Glyn  *  J.  248.  ante,  p.  203.  and  steExp.  Currie,  10  Fei.  61. 

As  to  the  effect  of  the  certificate  :  a  certificate  under  a  joint 
commission  bars  both  joint  and  separate  debto ;   Howard  v. 
PooU,  2  Str,  995.     Wieke$  v.  Strahan,  Id.  1157  ;  so,  by  a  cer- 
tificate obtained  under  a  separate  commission,  joint  as  well  as 
separate  debts  are  discharged.    Ex  p.  YaU,  3  P.  Wms.  24.  n. 
1  SeL  N,  P,  232.    But  by  stat.  6  Geo.  4.  c.  16.  $  121,  no  such 
certificate  shall  release  or  discharge  any  person  who  waspartner 
with  such  bankrupt  at  the  time  of  his  bankruptcy,  or  who  was 
then  jointly  bound,  or  had  made  any  joint  contract,  with  such 
bankrupt.     Ante,  p.  208.    And  therefore,  if  a  creditor  sue  out 
a  commission  against  one  of  two  partners  on  a  joint  debt,  and 
receive  a  dividend  out  of  the  joint  estate,  this  will  not  prevent 
him  from  bringing  an  action  against  the  partner  for  the  residue. 
Ex  p.  BelUm,  Buck,  12,  Per  Cur.  Heath  v.  Hall,  4  Taunt,  326, 
even  although  the  bankrupt  partner  have  obtained  his  certifi- 
cate.   Nor  does  signing  the  certificate  of  the  surviving  partner 
release  the  estate  of  a  deceased  partner.    Steech*s  ease,  1  Meri- 

vale,  570. 
See  upon  this  subject  generally,  ante,  p.  199—211. 
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J>ivid§n4'}  Thk  it  nftde  and  declared  in  the  same  manner 
igi  in  oidiaacy  ca«(a*  Where  the  accounts  6(  the  separate  and 
joint  estates  are  JEept  distiBetly,  according  to  Lord  Lough- 
boiough's  order  (atO^,  p^Q9l),  the  order  for  a  dividend  some- 
times notices  both,  and  declares  a  dividend  upon  both  estates, 
if  there  be  assets,  but  it  is  in  general  better,  not  only  to  keep 
distinct  accounts  of  the  joint  and  separate  estates,  bnt  to  make 
distinct  orders  of  dividend  as  to  each.    Seeu^p,  165. 

CoettJ]  Where  a  separate  commission  is  superseded  for  a  sub- 
sequent joint  commission,  the  petitioning  creditor  will  be  allowed 
hia^costs  out  of  the  joint  estate.  Ex  p,  Baekehr,  2  Rose,  26.  Ex 
p.  Brotvn,  1  Rot&,  434,  1  V,^  B,  60,  unless  the  separate  com<* 
mission  had  been  issued  against  good  faith.  £r  p.  Broum,  tupra, 
£c  p.  Mason,  1  Rose,  423. 

The  joint  fund  is  not  chargeable  with  the  expenses  incurred 
by  conducting  examinations,  &c.  before  commissioners,  for  joint 
creditors  under  a  separate  commission*  Ex  p,  Longman,  1  Rose, 
303. 

For  costs  generally,  see  ante,  p.  215  ,  and  for  costs  upon  pe- 
titions, see  ante,  p,  243. 

Supersedeas*^  We  have  seen  (ante,  p,  282,  283.^  that  where 
a  joint  commission  is  sued  out  after  a  separate  commission,  the 
separate  commission  will  in  general  be  superseded,  or  impound- 
ed, if  sale  have  been  made  under  it ;  but  not,  if  the  joint  com- 
mission be  such  as  cannot  be  sustained.  Ex  p.  Roberts,  1 
Mad.  72. 

By  Stat.  6  Geo.  4.  c.  16.  $  16,  in  every  commission  against 
two  or  more  persons,  it  shall  be  lawful  for  the  Lord  Chancellor 
to  supersede  such  commission,  as  to  one  or  more  of  such  per- 
sons ;  and  the  validity  of  such  commission  shall  not  be  thereby 
affected  as  to  any  person  as  to  whom  such  commission  is  not  or- 
dered to  be  superseded,  nor  shall  any  such  person's  certificate 
be  thereby  affected.    Ante,  p,  282. 

As  to  the  supersedeas  generally,  see  ante,  p.  220. 

The  Assignees,"]  Assignees  under  a  separate  commission,  upon 
petition  to  the  Lord  Chancellor,  may  obtain  leave  to  commence 
and  prosecute  actions  at  law,  or  suits  in  equity,  jointly  in  their 
own  names  and  the  names  of  the  remaining  partners.  6  Geo*  4. 
c  16«  $  89.  ante,  p.  255. 

See  as  to  assignees  generally,  ante,  p.  246,  6ie* 

The  bankrupts.']  FcNrmerly,  under  a  joint  commission  one 
partner  alone  coidd  not  be  entitled  to  allowance.  Ex  p*  PowM, 
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]  Madges.  But  now,  by  stat.  6  Geo.  4.  c.  16.  $  129,  in  ail 
joint  commissioos  und^r  triiich  any  partner  ihall  have  (^taineit 
his  certificate,  if  a  sufficient  dividend  shall  have  been  |Miid  upon 
the  joint  estate  and  upon  the  separate  estate  of  such  partner, 
he  ^11  be  entitled  to  his  allowance,  although  his  other  partner 
or  partners  may  not  be  entitled  to  any  allowance. 

But  he  is  not  entitled  to  double  allowance,  out  of  the  joint, 
and  out  of  the  separate  estate  ;  Ex  p.  Bate,  I  Bro»  453,  Cook, 
512 ;  nor  is  he  entitled  to  allowance  at  all,  unless  both  the 
joint  and  separate  creditors  are  paid  the  proportiob  of  their 
debts  required  by  statute.  Ex  p.  Powell,  I  Mad.  68.  See  Ex  p, 
Holme$,  2  Rose,  95,  3  T.  ^  B.  137.  Ex  p.  Farlow,  1  Rose,  421, 
2V.SiB.  209. 

As  to  other  matters  relating  to  bankrupts,  their  certificate, 
&G.  generally,  see  ante,  p,  272,  i^c. 
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CHAFFER  ni. 


TRB  LAW  RELATING  TO  THE  BANKRUPTCT  OF 
MEMBERS  OF  PARLIAMENT. 

Bt  Stat.  6  Geo.  4.  c.  16.  $  9,  if  any  auch  trader,  (tee  ante,  p. 
23,  ^c.)  having  privilege  of  parliament,  shall  commit  any  of  the 
aforesud  acts  of  bankruptcy*  (see  ante,  p.  33,  ^c.)  a  commis- 
sion ef  bankrupt  may  issue  against  him,  and  Uie  commissioners 
and  all  other  persons  acting  under  such  commission,  may  pro- 
ceed thereon  in  like  manner  as  against  other  bankrupts ;  but 
such  person  shall  not  be  subject  to  be  arrested  or  imprisoned 
during  the  time  of  such  privilege,  except  in  cases  hereby  made 
felony. 

And  by  sect.  10,  if  any  creditor  or.  creditors  of  any  such 
trader  having  privUege  of  paixliament  to  such  amount  as  b 
hereinafter  declared  requisite  to  support  a  commission,    (tee 
ante,  p.  49,Xsha]l  file  an  a^davit  jn  affidav^  in  any  court  of 
record  at  Westminster,  that  such  <^bt  or  4lebt|s  is  or  are  justly 
due  to  him  or  them  respectiyelv^.'ancl  that.^uch  debtor,  as  he  or 
they  verily  believe,  is  suCfl^.ti^er  a^.fiipi«s»idr  and  shall  sue  out 
of  the  same  court  a  summons,  .or,an  original  hall  and  summons 
ag^nst  such  trader^  and  serve, bim, with  a  copy  of  such  sum- 
mons, if  such  trader  shall  not,  withi^  onfs  calendar  month  after 
personal  service  of  such  summons,  pay,  secure,  or  compound 
for  such  debt  or  debts  to  the  satisfaction  of  such  creditor  or 
creditors,  or  enter  into  a  bond  in  such  sum,  and  with  two  suffi- 
cient sureties,  as  any  of  the  judges  of  the  court  out  of  which 
such  summons  shall  issue  shall  approve  of,  to  pay  such  sum  as 
shall  be  recovered  in  such  action  or  actions,  together  vnth  such 
costs  as  shall  be  given  in  the  same,  and  virithin  one  calendar 
month  next  after  personal  service  of  such  summons,  cause  an 
appearance  or  appearances  to  be  entered  to  such  action  or 
actions,  in  the  proper  court  or  courts  in  which  the  same 
shall  have  been  brought,  every  such  trader  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy  from  the  time  of  the 
service  of  such  summons,  and  any  creditor  or  creditors  of  such 
trader  to  such  amount  as  aforesaid  may  sue  out  a  commission 
against  him,  and  proceed  thereon  in  like  manner  as  against 
other  bankrupts.    See  2  Arch.  Pr,  B.  R.  96.  Arch.  Formt,  458. 
and  tee  Hunter  v.  CampbeU,  3  B.ifA.  273.    Jametm  v.  Camp- 
bell, 6  B.i^  A.  250.     Ex  p.  Harcourt,  2  Rote,  204.    (For  the 
form  ofdepotition,  proving  twh  act  rf  bankruptcy,  tee  ii.  p.  10. 
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And  by  sect.  1 1 ,  if  any  deciee  or  order  shall  have  been  pro- 
nounced in  any  cause  depending  in  any  court  of  equity,  or  any 
order  made  in  any  matter  of  bankruptcy  or  lunacy  against  any 
such  trader  having  privilege  of  parliament,  order  such  trader  to 
pay  any  sum  of  money,  and  sucn  trader  shUl  disobey,  the  same 
having  been  duly  served  upon  him,  the  person  or  persons  entitled 
to  receive  such  sum  under  such  decree  or  order,  or  interested  in 
enforcing  the  payment  thereof,  pursuant  to  such  decree  or  order, 
may  apply  to  the  court  by  vvhich  the  same  shall  have  been  pro* 
nomiced  to  fix  a  peremptory  day  for  the  payment  of  sudi  money, 
which  shall  accordingly  be  fixed  by  an  order  for  that  purpose ; 
and  if  such  trader,  being  personally  served  vrith  such  last-men- 
tioned order  eight  days  before  the  day  tiierein  appointed  for 
pajrment  of  such  money,  shall  neglect  to  pay  the  same,  he  shaJl 
be  deemed  to  have  committed  an  act  of  bankruptcy  from  the 
time  of  the  service  thereof,  and  any  such  creditor  or  creditors 
as  aforesaid  may  sue  out  a  commission  against  him,  and  proceed 
thereon  in  like  manner  as  against  other  bankrupts.  (For  form 
of  deporition,  proving  an  act  of  bankruptcy  under  thii  ieetwn,  iff 
ii.p.  167,  pott. 

And  lastly,  by  stat.  52  Geo^  3.  c.  144,  all  members  of  the 
House  of  Commons,  found  and  dedared  bankrupt,  are  rendered 
incapable  of  sitting  or  voting  in  the  house,  for  twelve  months 
from  the  issuing  ofthe  commission,  unless  in  the  mean  time  Hkt 
commission  be  superseded,  or  -  their  creditors  be  paid  the  full 
amount  of  their  debts ;  and  if  the  commission  be  not  superseded 
or  the  debts  fully  satisfi^  within  &e  twelve  months^  the  com- 
missioners are  then  to  certify  tiie  same  to  the  Speaker,  and 
thereupon  the  election  is  declared  void;  and  the  Speaker,  during 
the  next  recess,  shall  cause  notice  thereof  to  be  inserted  in  the 
Gazette,  and  in  fourteen  days  afterwards  shall  issue  his  warrant 
to  the  Clerk  of  the  Crovm,  to  make  out  a  new  writ  for  the  elec- 
tion of  another  member,  in  the  room  of  the  member  whose  seat 
is  thus  vacated.    (For  form  of  the  certificate,  tee  ii.  p.  168,  pott,^ 


BOOK  IL 

THE  PRACTICE  AND  FORMS  IN  CASES  OF 

BANKRUPTCY. 


THE  DOCKET  AND  COMMISSION. 


In  order  to  tue  out  a  eommiuion  of  bankrupt,  thefirtt  ttep  it  to 
gtt  the  petitioning  creditor  to  make  tho  necestary  affidavit  of  his 
debt,  and  to  execute  the  utual  bond  to  the  Lord  Chanedior, 


Affidavit  of  the  Petitioning  Creditor^t  Debt. 

John  Nekes,  of — —•'Strut,  in  the  city  of  London,  merchant, 
maketh  oath,  and  saith,  that  Joseph  StyUt,  of  street,  in  the 

said  city  of  London,  butider,  is  justly  and  truly  indebted  unto 
him,  this  deponent,  [and  to  George  Nokes  his  partner,"]  in  fhe  sum 
of  one  hundred  pounds,  and  upwards ;  and  that  the  said  Joseph 
Styles  is  become  bankrupt,  within  the  true  intent  and  meaning 
of  the  statute  made  and  now  in  force  concerning  bankrupts,  as 
this  deponent  is  informed  and  verily  believes. 

John  Nokes.  ^  Sworn  at  the  public  office.  South- 

\      ampton   Buildings,    Chancery 

<      Lane,  this— —day  of 

M     one   thousand  eight  hundred 
V.     and  ,  before  me— — . 

*^*  To  be  engrossed  on  plain  paper;  blank  forms  may  be  had  at 
the  stationers.  It  may  be  sworn  either  before  a  Master  in  ChaU' 
eery  in  town,  or  before  a  Master  Extraordinary  in  the  country,  not 
being  the  solicitor  to  the  commissiun  or  one  of  the  commissioners. 

The  addition  given  to  the  bankrupt  in  the  affidavit,  muttbe  such 
as  to  shew  that  he  is  a  trader  within  the  meaning  of  the  statute. 
See  i.  p.  21. 


The  like,  where  there  are  two  or  more  Petitioning  Creditors. 

John  Nokes,  of  [as  above'],  James  Johnson,  of ,  and 

George  Denton,  of ,  severally  make  oath  and  say,  and 

first  this  deponent  John  Nokes  for  himself  saith  that  Joseph 
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Styles,  of [as  above],  is  justly  and  truly  indebted  unto  him 

this  deponent  in  the  sum  of  [eighty}  pounds;  and  this  other 
deponent  James  Johnson  for  himself  saith  that  the  said  Joseph 
Styles  is  justly  and  trufy  indebted  unto  him  this  deponent  in 
the  sum  of  [sixty]  pounds ;  and  this  other  deponent  George 
Benton  for  himself  saith  that  the  said  Joseph  Styles  is  justly  and 
truly  indebted  unto  him  this  deponent  and  to  William  Nares 
this  deponent's  partner  in  the  sum  of  [sixty]  pounds.  And 
these  several  deponents  John  Nokes,  James  Johnson,  and 
George  Denton,  further  say,  that  the  said  Joseph  Styles  is  be- 
come bankrupt,  within  the  true  intent  and  meaning  of  the  sta- 
tute made  and  now  in  force  concerning  bankrupts,  as  these  de- 
ponents are  informed  and  very  believe. 

Sworn"  [^c.  a$  above], 
John  Nokes. 
James  Johnson. 
George  Denton. 


The  like  for  a  Country  Commistion, 

Same  as  the  above  firms,  to  the  end,  adding]  And  that  the  com- 
mission, when  obtained,  is  intended  to  be  executed  at  the  town 
of  Kingston  upon  Hull,  or  within  ten  miles  of  the  same,  and 
not  witibin  forty  miles  of  London. 

Sworn  at  Kmgston  upon  Hull,  y 
the — —day  of— ,  one  thousand  C  John  Nokes. 

eight  hundred   and  twenty-five) 
before  me, 

E.  €. 
Master  Extraordinary  in  Chancery. 

*  ^*  The  solicitor  then  writes  at  the  foot  of  the  affidavit  the  names 
of  the  commissioners  to  whom  he  intends  the  commissiojt  to  be 
directed,  thus: 

Commissioners'  names. 

A.  B.  /  -n        • 

c:d.J^"^»- 

E.  F.  f 

G.H.C  Gentlemen. 
I.  K.^ 

*•*  When  this  affideajU  is  transmitted  to  the  agent,  and  hrfore 
it  is  lodged  in  the  office  of  the  Secretary  of  Bankrupts,  the  agent 
muit  indorse  upon  it-hio  name,  and  the  name  atidplaee^  of  residence 
of  the  country  solicitor.  Old.  Loughb.  5th  Nov.  1793.  Thus  : 
"  L.ai.  Temple,  agentforCP.  of  Kingston  upott Hull,  sdtcitor." 


The  Doeiut  and 


Affirmation  of  a  Quakgr. 


John  Nokes,  of [as  above],  being  one  of  the  people 

called  Quakers,  upon  his  solemn  afifirmation  saith  that*'  [^c. 
and  inttead  of  "  deponent/'  write  *'  affirmant."] 

Affirmed  at"  [^c  a$  above. 


Bond  of  the  Petitioning  Creditor  to  the  Lord  Chancellor* 

Know  all  men  by  these  presents,  that  I,  John  Nokes,  of 

street,  in  the  city  of  London,  merchant,  am  held  and  firmly 
bound  to  the  Right  Honourable  the  Lord  High  Qhancellor  of 
Great  Britain,  in  two  hundred  pounds  of  good  and  lawful  money 
of  Great  Britain,  to  be  paid  to  the  said  Lord  High  Chancellor  or 
his  certain  attorney,  executors,  administrators,  or  assigns;  to 
which  payment,  well  and  truly  to  be  made,  I  bind  myself,  my 
heirs,  executors,  and  administrators,  firmly  by  these  presents, 

sealed  with  my  seal,  dated  this —day  of ^in  the 

year  of  the  reign  of  our  Sovereign  Lord  King  George  the  Fourth, 
and  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty        ■    « 

The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  John  Nokes  shall,  as  well  before  the  major  part  of  the 
commissioners,  to  be  named  in  a  commission  of  bankrupt  against 

Joseph  Styles  of ,  builder,  dealer  and  chapman,  as  upon 

any  trial  at  law  in  case  the  due  issuing  forth  of  the  said  com- 
mission shall  be  contested  and  tried,  prove  that  the  said  Joseph 
Styles  is  justly  and  truly  indebted  to  the  said  John  Nokes,  [and 
to  George  Nokes  his  partner],  in  the  sum  of  one  hundred  pounds 
or  upwa^,  and  that  the  said  Joseph  Styles  is  become  bankrupt 
within  the  true  intent  and  meaning  of  the  statute  made  and  now 
in  force  concerning  Bankrupts,  and  if  the  said  John  Nokes  shall 
cause  the  said  commission  to  be  executed  according  to  the  direc- 
tions of  the  said  Act  of  Parliament,  then  this  obUgation  to  be 
void :  otherwise  to  remain  in  full  force  and  virtue. 

John  Nokes  (L>S.) 
Sealed  and  delivered  } 
in  the  presence  of  > 

{Two  Witnestes.]  J 

\*  To  be  engrotted  on  unttamped  paper,  and,  in  the  eate  of 
country  conunissions,  by  the  country  solicitor,  and  attetted  by  the 
Matter  Extraordinary  before  whom  the  affidavit  of  debt  is  twom 
and  by  some  other  person  ;  in  the  case  of  town  commissions,  it  is 
prepared  at  the  office  of  the  Secretary  of  Bankrupts,  for  which 
yeu  pay  £1 :  7«.  and  attetted  by  one  rf  the  clerkt  there  and  some 
other  perten* 
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When  the  affidavit  is  sworn  and  the  bond  executedf  leave  them 
at  the  offline  of  the  secretary  of  Bankrupts,  This  is  is  termed 
**  striking  the  docket ;"  and  before  you  proceed  thus  far,  you  should 
search  in  the  docket  book,  to  ascertain  whether  a  docket  have  not 
already  been  struck  against  the  same  party  by  some  other  person. 
Upon  the  affidavit  and  bond  being  left  in  the  ojice,  the  clerk  loill 
prepare  the  petition  ;  toill  annex  the  affidavit  and  bond  to  it,  and 
thereupon  obtain  the  Lord  Chancellor's  fiat.  Pay  him  £1 :  13$. 
6d.  in  part  of  the  fees  for  the  petition  and  the  fiat,  which  amount 
to  £2:  13.  4d,  in  town  commissions  and  to  £1:  16s.  4r2.  in  cowi' 
try  commissions.  Call  at  the  office  of  the  Patentee  of  Bankrupts, 
and  bespeak  the  commisson;  pay  £5:  2s,  Bd,  and  a  further  fee  of 
£2:  25.  6d,  if  the  commission  be  sealed  at  a  private  seal ;  and  you. 
will  afterwards,  by  application  at  the  same  office,  obtain  the  com- 
mission  with  the  petition  and  fiat  annexed  to  it ;  where  a  superse- 
deas issues  you  pay  at  the  Secretary  of  Bankrupt*  s  offi^ie,  a  further 
sum  of  £^'  11^'*  Od,  and  at  the  patentee  of  Bankrupt's  office  a  fur- 
ther fee  of  £2:  Os.  2d,  and  if  the  supersedeas  is  sealed  at  a  private 
seal  an  additional  fee  of  £^:  2s.  6d. 

In  town  commissions,  while  the  petition  is  preparing,  yvu  may 
speak  to  your  messenger,  to  be  in  readiness  to  summon  the  com- 
missioners. 


The  Petition, 


To  the  Right  Honourable  John  Singleton  Lord  Lyndhurst, 
Baron  Lyndhurst  of  Lyndhurst,  in  the  county  of  SouUiampton» 
Lord  High  Chancellor  of  Great  Britain. 

In  all  humble  manner  complaining,  sheweth  unto  your  Lord- 
ship, your  orator  John  Nokes,  of street,  in  the  city  of  Lon- 
don, merchant,  as  well  for  himself  as  for  all  other  the  creditors 

of  Joseph  Styles,  of street,  in  the  said  city  of  London, 

builder,  dealer,  and  chapman,  that  whereas  the  said  Joseph 
Styles,  using  and  exercismg  the  trade  of  a  builder,  upon  just 
and  good  causes  being  indebted  unto  your  orator  in  the  sum  of 
£100  or  upwards,  of  late  (that  is  to  say)  about  the  month  of 

last  past  did  become  bankrupt,  within  the  meaning  of 

the  statute  made  in  the  sixth  year  of  the  reign  of  his  present 
Majesty  King  George  the  Fourth,  intituled  *'  An  Act  to  amend 
the  laws  relating  to  Baokrupts."  In  tender  consideration 
whereof,  may  it  please  your  lordship  to  grant  unto  your  orator 
his  Majesty's  most  gracious  commission,  to  be  directed  to  such 
and  so  many  wise,  honest,  and  discreet  persons  as  to  your  Lord- 
ship shall  seem  meet,  authorizing  them  thereby  not  only  coa- 
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cerning  the  said  bankrupt,  his  body,  lands,  tenements,  fireefaold 
and  cnstomaiy  goods,  debts,  and  other  things  whatsoever,  but 
also  concerning  all  other  persons,  who  by  concealment,  claim,  or 
otherwise,  do  or  shall  offend  touching  the  premises  or  any  part 
thereof,  contrary  to  the  true  intent  and  meaning  of  the  said  sta- 
tute, to  do  and  execute  all  and  every  thing  or  things  whatsoever, 
as  well  for  and  towards  satisfaction  and  payment  of  the  said 
creditors,  as  towards  and  for  all  other  intents  and  purposes, 
according  to  the  ordinance  and  provision  of  the  said  statute 
concerning  bankrupts. 

And  your  orator  shall  ever  pray,  and  so  forth, 
day  of 1825. 

%*  Thii  petition  it  prepared  at  the  office  of  the  Secretary  of 
Bankrupts;  the  affidavit  and  bond  are  annexed  to  it;  and  thefol- 
louring  fiat  itvoritten  at  the  foot  of  it,  by  the  deputy  secretory,  and 
eigned  by  the  Lord  Chancellor, 


Fiat. 

Let  a  commission  of  bankrupt  issue  as  prayed,  and  be  di- 
rected to 

William  Gould,  Esquire, 

The  Hon.  James Abercomby,  /     H. 

John  Turner,  Esquire,  ^Deputy. 

Sir  George  Francis  Hampson,  BarL 

John  Beames,  Esquire. 

Lyndhurst,  C. 


The  Commiision. 

Geoige  the  Fourth,  by  the  Grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  King,  Defender  of  the 
Faith,  to  our  trusty  and  well  beloved  A.B.,  CD.,  E.F.,  G.H., 
esquires,  and  I.K,  gentleman,  greeting:  Whereas  we  are  in- 
formed tiiat  Joseph  Styles,  of street,  in  the  city  of  London, 

using  and  exercising  the  trade  of  a  builder,  about  the  month  of 

last  past  did  become  bankrupt,  within  the  statute  made 

against  bankrupts,  to  the  intent  to  defraud  and  hinder  John 

Nokes  of street,  in  the  said  city  of   London,  merchant,  and 

other  his  creditors,  of  their  just  debts  and  duties  to  them  due 
and  owing:  we,  minding  the  due  execution  of  the  statute  made 
in  the  sixth  year  of  our  reign,  intituled  **  An  Act  to  amend  the 
laws  relating  to  Bankn^ts,"  upon  trust  of  the  wisdom,  fi- 
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delity,  diligefice,  and  provident  circumspection  which  we  have 
conceived  in  you,  do  by  these  presents  name,  assign,  appoist, 
constitute,  and  ordain  you  our  special  commissionersy  hereby 
giving  full  power  and  authority  unto  you,  four  or  three  of  you,  to 
proceed  according  to  the  said  statute  in  force  concemii^ 
bankrupts,  not  only  concerning  the  said  bankrupt,  his  body, 
lands,  tenements,  freehold  and  customary,  goods,  debts,  and 
all  things  whatsoever,  but  also  concerning  all  other  persons, 
who  by  concealment,  claim  or  otherwise,  do  or  ^all  o£fend| 
touching  the  premises  or  any  part  thereof,  contrary  to  the 
true  intent  and  meaning  of  the  said  statute ;  and  to  do  and 
execute  all  and  every  thing  or  things  whatsoever,  as  well  for 
and  towards  satisfaction  and  payment  of  the  said  creditors,  as 
towards  and  for  all  other  intents  and  purposes,  according  to  the 
ordinance  and  provision  of  the  same  statute';  vrilling  and  com- 
manding you,  four  or  three  of  you,  to  pi^oceed  to  the  execnttoo 
and  accomplishment  of  this  our  commission,  according  to  the 
true  intent  and  meaning  of  the  said  statute,  with  all  diligence 

and  effect.     Witness  ourself  at  Westminster,  the day  of 

,  in  the ^year  of  our  reign. 

Lyndhurst. 

*^*  Yaa  pay  for  this  Commission  and  sealing  at  the  Patentee  ef 
BarArupts*  Office,  £5  :  2s,  8d,  if  it  be  sealed  at  a  public  seal ;  ^ 
at  a  private  seal,  there  it  a  further  fee  of  £2  :  2<.    6<2. 


Having  <ibtained  the  commistion,  the  messenger  you  appoint,  in 
the  casetf  a  town  commission,  will  summon  a  majority  oftheeomr 
missioners  to  whom  the  commission  is  directedf  to  a  private  meeting, 
at  Walker^ s  Rooms,  or  at  some  coffee-house  convenient  to  the  par* 
ties.  See  i.  p^  2.  Jn  country  commissions,  the  solicitor  to  the 
commission  usually  calls  upon  the  commissioners,  or  writes  to  them 
if  they  reside  at  any  distance^  and  appoints  with  them  the  time  and 
place  of  the  private  meeting,  which  is  not  unfrequently  at  thes(h 
licitor^s  office  ;  and  we  may  recollect  that,  by  stat,  6  Geo.  4.  e.  16. 
s.  23.  such  of  the  barristers  (not  exceeding  three  cU  each  meeting^') 
7Uimed  in  the  commission,  as  shall  be  willing  to  attend,  shall  be  the 
acting  commissioner  or  commissionei^  aud  shall  be  entitled  to  his  or 
their  summonses  and  fees  aocordvngly,  in  priority  to  any  of  the 
other  commissioners  in  the  said  commission  named.    See  i.  p.  7. 

The  commissioners  having  met,  according  to  the  summonses  or  ap' 
pointment  abovementioned,  the  commission  is  opened  and  proceeded 
upon,  in  the  manner  directed  in  the  next  section. 


Mm 


PHmUMmtng. 


PRIVATE  MEETING. 


Beftfte  ike  ««Me  appomledfor  ths  Jint  private  meeting,  it  may 
he  adviioHe  te  ffiepare,  1.  A  menunrandum  ef  the  annmitsimert 
kamng  fual^ed  by  talang  the  venal  eath  ;  2.  A  ^epoekion  of  the 
petUimimgerediter  aetohit  ddrt ;  3.  A  depooHon  as  to  the  trad- 
ing ;  4.  Deptmlwia  cf  vnttuiaee  ae  to  one  or  more  acts  ef  hank- 
ruptey  ;  and&,  A  memorambtm  of  the  adjtidieation,  ThefiUow- 
ing  are  theferme;  all  ef  whMi  may  he  had  in  hlank,  at  the  sta- 


Memorandum  ef  the  CvmmiteUmen  having  ^uaiffSed, 

KiaminatioM,  depoutionft,  and  other  pnoeedings, 
bad  and  taken  wider  a  eommiwion  of  baakrapt 

awarded  and  imed  zguaatJeaephStyiei,^^ 

street,  in  the  city  of  London,  buiider,  dealer,  and 
chapman,  bearing  date  at   Westmintter  the 

in  the year  rf  the  reign  rf  our  Sovereign  Lord 

King  George  the  Fourth,  directed  to  A.B,,  C.  D., 
£.  F,,  and  G,  H,,  esquires,  and  I.  K,,  gentleman, 
vponthe petition  of  John  Nokes,  of  street,  in 

the  city  qf  London,  merdumt* 

At  the  Baptist's  Head  Coffee  Hooie, 
London,  the  2d  dayof  Angnst,  1825. 

Memorandum,  that  we,  A.  B.  C,  P.,  and  E.  F,,  esquires, 
whose  names  are  hereonder  written,  being  die  major  part  of  the 
commissioners  named  and  authorised  in  and  by  a  commission  of 

bankrupt  awarded  and  issued  against  Joseph  Styles  of streetf 

in  the  city  of  London,  builder,  dealer,  and  chapman,  bearing  date 
sXWestminHerihe day  of one  thousand  eight  hun- 
dred and  tufenty-five,  did  personally  administer  to  each  other, 
and  severally  take,  the  oam  prescribed  in  and  by  an  act  of  par- 
tiwneat,  made  in  theaizth  year  of  the  reign  of  his  prosentMa- 
jesty.  King  George  the  Fourth,  intituled  "  An  Act  to  amend  the 
laws  relating  to  Bankrupts,"  for  commissioners  to  take  be- 
fore they  proceed  te  act  m  any  commission  of  bankrupt,  before 
we  acted  in  the  execution  of  the  said  commission. 

Witness  [the  solicitor  or  his  clerk* 
For  the  form  of  the  oath,  see  i.  p.  8* 


i 
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DepotUionqf  the  petitioning  Creditor,  at  to  hit  Debt. 

At  the  Baptist's  Head  Coffee  Hoase, 
London,  the  2d  day  of  August,  1825. 

John  JKoket  of  —— —  ttreet,  in  the  city  of  London,  merchant, 
being  sworn  and  examined  on  the  day  and  year  and  at  the 
place  above  mentioned,  before  the  major  part  of  the  commissionen 
named  and  authorised  in  and  by  a  commission  of  bankrupt 
awarded  and  issued  and  now  in  prosecution  against  Jostpft 

Stylet  of ttreet,  in  the  taid  city  of  London,  builder,  dealer, 

and  chapman,  upon  his  oath  saith,  that  the  said  Joteph  Stylet  was, 
at  and  before  the  date  and  suing  forth  of  the  said  commission, 
and  still  it,  justly  and  truly  indebted  unto  this  deponent  [and  to 
George  Noket  hit  partner^  in  the  turn  of  one  hundred  and  teventy'- 
fourpoundt,  for  goodt  told  and  delivered  by  thit  exanunant  [and  hit 
taid  partner]  to  the  taid  Joteph  Stylet,  between    the  year  one 

thoutamd  eight  hundred  and and  the day  of  in 

the  year  one  thoutand  eight  hundred  and [stating  tome  time 

brfore  the  date  of  the  act  of  bankruptcy.    See  i.  p. 

John  Noket, 

•^*  Thit  form  may  be  filled  up  from  Arch,  Formt,  5 — 14,  See 
at  to  the  nature  of  the  petitioning  creditor' t  debt,  i.  p. 

Thit  deposition  must  state  the  nature  and  amount  rf  the  d^t, 
how  and  for  what  consideration  the  tame  arote,  and  also  the  particular 
time  or  timet  at  which  the  tame  accrued,  Ord.  Loughb*  26. 
Nov.  1798. 


Depotition  at  to  the  Ihiding. 

At  the  Baptist's  Head  Coffee  House, 
London,  the  2d  day  of  August,  1825. 

Jamet  Bradby  of street,  in   the  city  of  London,  malster, 

being  sworn  and  examined,  on  the  day  and  year  and  at  the  place 
abovesaid,  before  the  major  part  of  the  commissioners  named  and 
authorised  in  and  by  a  commission  of  bankrupt  awarded  and 

issued  and  now  in  prosecution  against  Joteph  Stylet  of street, 

in  the  taid  city  of  London,  builder,  dealer,  and  chapman,  upon  his 
oathsaith,  that  he  hath  known  the  said  Joteph  Styles  for  the 
space  of  tix  yeart  now  last  past,  during  which  time  the  said 
Joteph  Stylet  did  use  and  exercise  [the  trade  and  business  of  a 
builder,  and  sought]  and  endeavoured  to  get  his  livelihood  there- 
by, as  others  of  the  same  trade  and  business  usually  do. 

James  Bradby. 
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The  above  deposition  to  he  altered  according  to  the  nature  rfthe 
trading,  the  following  forms  (to  be  inserted  instead  of  the  words 
between  brackets)  are  suitable  for  the  trades  of  most  usual  oeeurr(snee» 

Banker. — ^The  trade  and  business  of  a  Banker  and  as  such  was 
intrusted  with  the  money,  goods,  and  effects  belonging  to 
other  persons,  and  merchandized  therewith,  and  sought,  &c. 

Scrivener. — ^The  trade  or  profession  of  a  Scrivener,  receiving 
other  men's  monies  [and  estates]  into  his  trust  [and  custody] 
and  sought,  &c. 

Stocfd>roker. — ^The  trade  and  business  of  a  Broker,  in  buying 
and  selling  stock  by  commission,  and  procuring  insurances  on 
ships  and  cargoes  for  lucre  and  gain,  and  sought,  &c. 

Factor. — ^l^e  trade  of  a  Factor,  by  buying  and  selling 
goods  and  commodides,  as  agent,  or  factor  for  others  and  sought, 
&c. 

Pawnbroker. — ^The  thide  and  business  of  a  Pawnbroker,  and 
as  such  received  goods  and  effects  by  way  of  pawn  or  pledge, 
and  lent  monies  thereon,  and  sought,  &c. 

Merchant. — ^The  trade  of  a  Merchant,  and  did  trade  from  this 
kingdom  of  £ngland  to  Ireland,  and  divers  other  places 
beyond  the  seas,  and  sought,  &c. 

Underwriter. — ^The  trade  or  business  of  an  Underwriter,  by 
insuring  ships  or  their  freight  or  other  matters  against  the  perils 
of  the  sea,  and  sought,  &c. 

Hosier. — ^The  trade  or  business  of  a  Hosier,  by  buying  and 
selling  stockings,  gloves  and  other  goods,  and  commodities,  and 
sought,  &c. 

S^o«na/cer.--The  trade  or  business  of  a  Shoemaker,  by 
buying  leather  and  other  goods  and  commodities,  and  working 
and  converting  the  same  into  shoes  and  boots,  and  selling  the 
same  so  worked  and  converted,  and  sought,  &c. 

raiTor.—The  trade  of  a  Tailor,  in  buying  cloth,  silk, 
linen,  buckram  and  other  materials,  and  making  them  up  into 
clothes,  and  selling  the  same  when  so  made  up,  and  sought, 

&c. 

Innkeeper. — Exercised  and  carried  on  the  trade  and  busi- 
ness of  an  Hotel  Keeper,  and  sought,  &c. 

Livery  Stable  Keeper. — ^The  trade  or  business  of  a  Livery 
Stable  Keeper,  by  buying  horses  and  carriages,  and  other 
goods  and  commodities,  and  letting  the  same  out  for  hire. 

Hackneyman. — Exercised  and  carried  on  the  trade  and 
business  of  a  hackneyman,  by  buying  horses  and  carriages,  and 
jetting  the  same  to  hire,  and  sought,  &c. 

•,♦  Take  care  that  the  description  thus  given  of  him  as  a  trader, 
bring  him  vnthin  the  v^ords  and  meaning  of  the  statute,    Se$up»2l* 
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Act  if  Bmnkmptcjf, 

*0*  If  ihs  act  of  hanhruptey  is  the  filing  a  declaration  of  tn- 
solvency,  according  to  the  6th  Geo.  IV,  c.  16,  s.  6,  it  it  proved 
^  producing  the  Gaaette, 


The  form  of  the  declaration  to  be  filed  in  the  Bankrvpt  Office,  to 
comtitute  an  act  of  bankruptcy  undir  the  6th  Geo,  IV,  c,  16. 8. 6« 

1,  Joseph  Styles,  of  &c.  builder,  do  hereby,  by  virtue  of  tn 
ftct  passed  in  ^e  sixth  year  of  the  reign  of  his  present  Majesty, 
intituled  *<  An  Act  to  amend  the  laws  relating  to  bankrupts," 
declare  that  I  am  insolvent  and  unable  to  meet  my  engage- 
ments with  my  creditors.  As  witness  my  hand,  this  1st  &y  of 
Jane,  1825.  Joseph  Styles, 

Witness, 

T,  L,  Temple,  solicitor. 


,  Advertieement  in  the  Gazette, 

Notice  is  hereby  given  that  a  declaration  was  filed  on  the 
24th  day  of  April,  1827,  in  the  r^ce  of  the  Lord  Chancellor's 
Secretary  of  Bankrupts,  signed  and  attested  according  to  the 
statute  passed  in  the  sixth  year  of  his  present  Majesty's  reign, 
intituled  **  An  Act  to  amend  the  laws  relating  to  bankrupts," 
by  Joseph  Styles,  of,  &c.  merchant,  that  he  is  in  insolvent  cir- 
cumstances, and  is  unable  to  meet  his  engagements  with  his 
creditors. 


Deposition  of  the  Act  of  Bankruptcy. 

When  the  Act  of  Bankruptcy  is  under  the  6th  Geo,  4.  c.  6,  s.  10. 
the  Trader  having  privilege  of  Parliament, 

At  the  Baptist's  Head  Coffee  House,  London, 
the  2d  day  of  August,  1826. 

John  Nokes,  of  the  city  of  London,  merchant,  and  T.  L.  of 
New  Inn,  in  the  county  of  Middlesex,  gentleman,  being  severally 
sworn  and  examined,  on  the  day  and  year  and  at  the  place 
above-mentioned,  before  the  major  part  of  the  commissionefs 
named  and  authorized  in  and  by  a  commission  of  bankrupt 
awarded  and  issued  and  now  in  prosecution  against  Joseph 

Styles,  of street,  in  the  dty  of  London,  builder,  severaUy 

make  oath  and  say,  and  first  this  examinant,  John  Nokes,  for 
Jumself  saith.  That  on  or  about  the  4th  day  of  March,  now  last 
^paet,  he,  this  eaaminant,  by  virtue  of  an  act  of  parliament  made 
•nd  passed  in  the  sixth  year  of  the  reign  of  his  present  Majesty 
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King  George  the  Fourth,  intitiiled,  "  An  Act  to  amend  the  hiws 
relating  to  bankrupts,"  did  maVe  an  affidayit  in  his  Mnesty^i 
Court  of  King*8  Bench  at  Westminster,  that  the  said  Jos^ 
Styles  was  justly  and  truly  indebted  unto  him,  this  exarainant, 
in  the  sum  of  £800,  and  that  the  said  Joseph  Styles  was,  as  Ihis 
ezaminant  veriiy  believed,  a  trader  within  the  description  of 
the  statute  relating  to  bankrupts.  And  this  exarainant  former 
saith,  that  the  said  Joseph  Styles  hath  not  paid,  secured^  or 
compounded  the  s^d  debt,  nor  hath  he  entered  into  any  bond 
to  pay  such  sum  as  should  be  recovered  in  tiie  action,  in  pur^ 
suance  of  and  according  to  the  directions  of  the  said  act  of  par- 
fiament,  to  the  knowledge  or  belidf  of  this  ezaminant.  And  this 
exaniQantT.  L.  for  himself  saith,  that  he  did  on  the  said-<~'*> 
day  of  -— *-  last,  £le  the  said  affidavit  so  swmn  by  the  said  other 
ezaminant,  John  Nokes,  as  aforesaid,  in  the  said  Coiutof  King*s 

Bench.    And  that  he  did,  on  the day  of last,  sue  oat 

of  tike  same  Court  of  King's  Bench  a  summons  against  the  said 
Joseph  Styles, and  on  the  next  day, being  the  ■  day  of  ■■  ■ 
last,  did  serve  him  the  said  Joseph  Styles  personally  with  a  oofiy 
thereof.  And  this  examinant  T.  L.  further  saith,  that  the  said 
Joseph  Styles  was,  at  the  time  of  the  filing  of  the  said  aifidavic, 
and  of  the  suing  out  and  serving  of  the  said  summons,  and  still 
is,  a  trader  having  privilege  of  partiament,  as  this  ezaminant 
hath  been  informed  and  verily  beUeves. 

%*  This  act  of  bankruptcy,  iofar  as  that  the  debt  has  not  been 
paid,  secured  or  compounded  for,  to  the  satisfaction  of  the  Creditor, 
must  he  deposed  to  by  such  creditor,  he  being  the  only  competent 
witness  to  that  fact ;  but  his  evidence  is  not  admissible  as  to  facts 
u)hich  can  be  deposed  to  by  other  witnesses,  Ex,p,  Harcourt,  2 
Rom,  203. 

Keeping  House,^    John  Ward,  of [clerk  to  Joseph  Styles, 

of street,  in  the  city  of  London,  builder,']  being  sworn,  &c. 

(as  in  the  preceding  deposition)  upon  his  oath  saith,  that  on  the 

.  day  if last  past,  the  smd  Joseph  Styles,  at  the  dwelling 

house  and  place  of  business  of  the  said  Joseph  Styles,  in street, 

aforesaid,  gave  orders  unto  this  examinant,  that  if  any  of  t?ie  cre- 
ditors  of  him  the  said  Joseph  Styles  should  come  to  his  said  house 
and  enquire  for  him,  this  examinant  should  deny  the  said  Joseph 
Styles  being  at  home.  And  this  examinant  further  saith,  that  after 
he  had  so  received  such  orders  as  aforesaid,  between  the  hours  of 
'"•  and on  the  day  (foresaid,  one  Mr,  John  Hfohes,  a  cre- 
ditor of  the  said  Joseph  Styles,  came  to  the  house  aforesaid  of  the 
said  Joseph  Styles  and  enquired  of  this  examinant  if  the  soid 
Joseph  Styles  teas  then  at  home,  and  told  this  examinant  that  he 
aaUed  for  paymtnt  of  the  balance  of  an  aeeount  then  dbiM  and 
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owing  to  him  th$  said  John  Ndkesfrom  the  said  Joseph  Styles ;  and 
thereupon  this  examinant,  in  pursuance  of  the  order  he  had  so  re- 
ceived from  the  said  Joseph  Styles,  and  knowing  the  said  John 
ilfpkes  to  be  a  creditor  of  the  said  Joseph  Styles,  denied  to  the  said 
John  Nokes  that  the  said  Joseph  Styles  was  then  at  home  ;  in  conse- 
quence of  which  said  denial  the  said  John  Nokes  left  the  said  house 
without  seeing  or  speakii^  to  the  said  Joseph  Styles,  And  this  ex- 
aminant further  saith  that  at  the  time  he  so  denied  to  the  said  John 
Nokes  that  the  said  Joseph  Styles  was  at  home,  as  aforesaid,  the 
said  Joseph  Styles  was  at  home  and  in  his  said  house, 

John  Ward* 

*^*  It  is  ftot  sufficient  to  state  the  act  of  bankruptcy  in  tAe 
words  of  the  stcaute ;  the  facts  constituting  it  must  be  specially  set 
forth,  with  sufficient  certainty  as  to  time,  place,  ^c. ;  and  it  is  for 
the  commissioners  afterwards  to  judge  whether  the  facts  so  stated 
ttmount  in  law  to  an  act  of  bankruptcy.  See  i.  p.  It  toould  be 

useless,  therefore,  to  give  forms  of  depositions  of  the  several  acts  of 
bankruptcy,  as  there  are  few  cases  perfectly  alike  in  all  their  dr" 
eumstances.  However,  a  few  forms  «n  those  cases  which  most 
usually  occur  may  not  be  deemed  unjiecessary ;  not  that  they  are  to 
be  considered  precedents  which  must  befoUowed,  but  forms  merAy 
shewing  the  manner  in  which  such  depositions  are  to  be  framed,  the 
certainty  required  m  them,  8^c,  ^c. 

Departing  the  Realm,"]    That  in  the  month  of last  past, 

the  said  Joseph  Styles  left  England,  with  an  intention  of  going 
to  the  kingdom  of  France,  and  that  he  is  now  residing  at  Bou- 
logne, in  the  said  kingdom  of  France,  and  has  not  since  been 
within  any  part  of  the  realm  of  England,  as  this  examinant  has 
been  informed  and  verily  believes.  And  this  examinant  further 
saith  that  there  are  several  creditors  of  the  said  Joseph  Styles, 
who  have  not  been  able  to  recover  or  obtain  payment  of  the 
debts  respectively  due  to  them  by  the  said  Joseph  Styles,  in 
consequence  of  his  being  out  of  the  realm  aforesaid  ;  and  this 
examinant  verily  believes  that  the  said  Joseph  Styles  went 
abroad  as  aforesaid  with  the  intent  to  delay  or  defeat  his  credi- 
tors, some  or  one  of  them,  in  the  recovery  of  the  debts  due  and 
owing  from  him  to  them  respectively. 

Departing  from  his  dwelling  house.]  That  in  the  month  of 

last  past,  the  said  Joseph  Styles  departed  from  [his  dwelling 
house*'  or  **  his  lodgings  in  the  house  of  one  James  Gordon]  in 

street,  in  the  said  city  of  London,  (the  same  being  his 

usual  place  of  habitation,)  and  has  not  since  returned  to  the 
Aame.  And  this  examinant  saith,  that  he  verily  believes  the 
said  Joseph  Styles  secretes  himself  from  his  creditors,  for  fear 
of  being  arrested  by  them,  or  some  or  one  of  thiem,  for  debt. 

Remaining  in  prison.]    That  on  the day  of Uui, 

thia  examinant  arrested  the  said  Joseph  Styles,  by  virtue  of  a 
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cert^n  warrant  granted  by  the  sheriff  of upon  a  writ  of 

our  lord  the  king  of  capias  ad  respondendum,  issued  from  his 
majesty's  court  of  King's  Beach,  at  the  suit  of  one  John  Nokes, 
and  indorsed  for  bail  for  one  hundred  and  seventy-four  pounds ; 
and  this  examinant  further  saith,*  that  the  said  Joseph  Styles 
hath  been  from  the  time  of  the  said  arrest  as  aforesaid,  until  the 
present  time,  and  still  is,  detained  in  the  custody  of  this  ezaou* 
nant,  by  virtue  of  the  writ  aforesaid. 

*^*  To  be  made  by  the  sheriff* t  officer,  and  the  Vfrit  and  loor- 
rant  produced  at  the  time.  Or  if  the  imprisonment  have  been  partty 
in  custody  of  the  dteriff's  officer,  and  partly  in  the  county  gad, 
then  from  the  *  thus:  *'  that  the  said  Joseph  Styles  hath  been 
detained  in  the  custody  of  this  examinant  from  the  time  of  the 

said  arrest  as  aforesaid,  until  the day  of last  past, 

when  this  examinant  conveyed  the  said  Joseph  Styles  to  the 

gaol  for  the  county  of ,  and  delivered  him,  together  with 

the  warrant  under  and  by  virtue  of  which  this  examinant  ar- 
rested him  as  aforesaid,  -unto  the  ga6ler  of  the  said  gaol,  to  be 
detained  by  him  in  the  said  gaol  under  and  by  virtue  of  the 
said  warrant*"     Then  add  a  deposition  by  the  gaoler,  "  that  on 

the day  of last  past,   the  said  Joseph  Styles  was 

brought  to  the  gaol  for  the  county  of and  delivered  to  him 

as  such  gaoler  as  aforesaid,  by  him  to  be  detained  in  the  said 
gaol,  under  and  by  virtue  of  a  certain  writ  of  our  lord  the  king 
of  c9ipias  ad  respondendum,  at  the  suit  of  one  John  Nokes,  and 
indorsed  for  bail  for  one  hundred  and  seventy-four  pounds,  and 
also  under  and  by  virtue  of  a  certain  warrant  made  thereon,  by 

the  sheriff  of  the  said  county  of ;  and  that  the  said  Joseph 

Styles  hath  remained  from  thence,  hitherto,  and  still  remains  in 
custody  in  the  said  gaol  at  the  suit  aforesaid. 

*^*  Of  if  the  whole  of  the  21  days  imprisonment  have  been  in 
custody  of  the  marshal  of  the  King's  Bewh  or  warden  of  the  Fleet, 

then  thus:  "  that  on  the of last  [>ast,  the  said  Joseph 

Stytes,  having  rendered  in  discharge  of  his  bail  at  the  suit  of 

John  Nokes,  was  thereupon  committed  by  Mr.  Justice to 

the  custody  of  the  marshal  of  the  King's  Bench  prison,"  or  '*  to 
his  majesty's  prison  of  the  Fleet,  and  that  he  hath  remained 
from  thence  hitherto,  and  still  doth  remain  in  such  custody,  at 
the  suit  aforesaid."  This  deposition  must  be  made  by  tfie  Clerk  rf 
the  Papers,  and  the  committitur  produced  at  the  same  time  brfore 
the  commissioners.     See  Sidt  v.  Thomas,  3  JB.  and  P.  188. 

Fraudulent  conveyance^]    That  on  the day  of one 

thousand  eight  hundred  and  twenty ,  this  examinant  was 

present  and  did  see  the  said  Joseph  Styles  duly  sign,  seal,  and 
as  his  act  and  deed  deliver  a  certain  indenture  bearing  date  the 
day  and  year  aforesaid,  made  between  the  said  Joseph  Styles  of 
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the  goe  part,  aad  one  Geoiige  Lowe,  of ,  and  the  Kevezil 

creditors  ezacutiBg  the  said  indenture,  of  the  other  part:  where- 
by the  said  Joseph  Styles"  [hene  t§t  out  thoHly  th$  nib$kmce  rf 
tA«  lism^].  **  And  this  exanuaajit  eaith,  thftt  tbe  name  of  the 
Mdd  Joseph  Styles  subscsribed  agaisst  the  seal  of  the  said  ia- 
deatuoe  (now  pfoduced  to  him  this  examinant  at  the  time  of 
this  his  examioation,  and  ezlubited  to  tbe  maior  part  of  the 
commissioners  in  and  by  the  said  oemmission  aamed  and  autho- 
riaed)  is  the  proper  handwriting  of  the  said  Joseph  Slylee,  and 
that  the  name  of  this  examinant  subscribed  to  the  said  inden- 
ture, as  a  witness  to  the  execution  thereof^  is  of  the  proper 
handwriting  of  this  examinant. 

Ccmpottnding  with  Petitiomng  Creditor.']  That  «n  die  first  day 
of  September  last,  a  docket  was  struck  in  the  oflice  of  the  hotd 
Chancellor's  secretaiy  of  bankrupts  against  Joseph  Styles,  the 
person  against  whom  the  commission  now  m  prosecution  is 
awarded  and  issued,  by  John  Nokes,  of  Sec, ;  and  that  the  said 
Joseph  Styles,  after  such  docket  so  struck  as  aforesaid,  viz.  on 
the  third  day  of  September  aforesaid,  did  pay  to  the  said  John 
Nokes  the  sum  of  £200,  [or  gave  or  delivered  goods  or  other  sa- 
tisfaction or  security  to  the  said  John  Nokes]  for  his  debt  to  the 
said  John  Nokes. 


Memorandum  of  the  Adjudication. 

At  the  Baptist's  Head  Coffee  Home, 
London,  the  2d  day  of  August,  1825. 
Memorandum, — We,  whose  names  are  hereunder  veritten, 
being  the  major  part  of  the  commissioners  named  and  autho- 
rised in  and  by  a  commission  of  bankrupt  awarded  and  issued 

and  now  in  prosecution  against  Joseph  Styles,  of street,  in 

the  city  of  London,  builder,  dealer  and  chapman,  bearing  date 

at  Westminster,  the  day  of ,  one  ^usand  eight 

hundred  and  twenty-five,  having  dealt  in  the  said  comraissi(m  ; 
upon  good  proof  upon  oath  before  us  this  day  had  and  taken^  do 
find  thai  the  said  Joseph  Styles  became  bankrupt  within  the 
true  intent  and  meaning  of  the  statute  made  and  now  tn  feiee 
wmceming  bankrupts,  befwe  the  date  and  suing  forth  of  the 
eaid  commission ;  and  we  do  therefore  declare  and  adjudge  the 
said  Joseph  Styles  bankrupt  accordingly. 


Having  prepared  these  tajeralformt,  attend  with  tbent  ai  the 
time  and  place  appointed  for  the  /irst  private  meeting ;  take  vitik 
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you  alw  blank  farms  of  tho  htmhruift't^mmmons,  of  aummmies  fir 
witnoMsos  (^  neeouary),  of  an  itpptiintmoHt  if  «  pnminimaliutigfug 
and  memorandum  ihtroof,  (if  neeutary),  and  a  momorandum  of 
iho  batderupt*t  aurrondor,  if  it  beeiBpoettd  that  he  mil  aurrenderat 
the  fiat  meeting.  Let  the  petituming  creditor  (Chd.  Lough.  26th 
Nov.  1798)  and  tho  mtneeeet  toprooe  the  trading  and  aetofbanh» 
^uptcy  (not  being  creditors,  Ex.  p.  Osbome,  ^  V.  &  B.  1 77, 1  Bjoub, 
387,  Adams  v.  MaUdn,  2  Eom,  27. 3  Camp.  534,  and  see  £s« 
p.  Chamberiaia,  19  Ves.  481.)  aUo  attend  at  ths  same  time. 

As  soon  as  three  eommisshners  have  met,  the  soHeUor  fnvduees 
tho  commission,  which  is  then  opened.  The  commissioners  then 
administer  to  each  other  the  oath  prescribed  by  the  statute;  see 
the  form  i.  p.  8.  and  subscribe  the  memorandum  to  that  effect, 
ante  p.  7.  And  here  it  may  be  necessary  to  mention,  that  <M 
memorandums,  orders,  warrants,  and  the  like,  are  subscribed  by 
the  commissioners;  (M  examinations  and  dqnsitions,  subscrU)ed 
by  the  examinant  or  deponent,  and  signed  in  the  margin  by  the 
eommissioners. 

After  the  commismners  have  thus  qualified,  they  should  first 
ascertain  that  the  party  against  whom  the  present  commis$ian  is 
sued  out,  is  not  already  an  uncert^ated  bankrupt ;  Ord.  Apslej, 
12th  Feb.  1774;  ^br  if  so,  the  present  commission  would  be  void. 
See  Ch.  1. 

The  commissioners  next  proceed  to  examine  into  the  petitioning 
creditor's  debt.  By  Ord.  ApsUy,  I2th  Feb.  1774,  commissioners 
are  desired  and  recommended  to  be  careful  in  exanUning  into  the 
reality  of  the  debt  of  the  petitioning  creditor.  See  Ch.  1.  s.  3. 
The  petitioning  creditor  appearing,  he  is  sworn  thus  : 

"  You  shall  true  answer  make  to  all  such  questions  as  shall  be 
put  to  you,  by  virtue  of  this  commission  awarded  against  (Joseph 
Styles)  f  so  help  you  God." 

which  is  the  oath  tendered,  in  all  cases,  by  the  commisskmers, 
to  witnessess,  &c. 

The  petitioning  creditor  is  then  examined,  and,  after  reading 
over  the  deposition  prepared  for  him,  (ante  p.  8.)  subscribes  bis 
name  to  it;  he  is  Men  asked,  by  one  rf  the  eommissioners,  if  that  be 
his  name  and  handwriting,  and  if  the  contents  of  his  deposition 
be  true;  which  being  answered  in  the  (affirmative,  the  commissioners 
sign  their  names  in  the  margin* 

Jn  the  same  manner  the  witnesses  to  the  trading  and  act  of 
bankruptcy  are  sworn  and  examined;,  and  subscribe  their  deposi* 
twvM^anle,  p.  8 — 14),  which  are  ngned  by  the  commissioners  in 
the  margin. 

If  upon  this  examination  of  witnesses,  the  comenissioners  besatiS' 
fiei  that  there  is  a  good  petitioning  creditor's  debt,  and  a  si/^fficient 
trading  and  act  of  bankruptcy,  they,  subscribe  ^  memorandum  of 
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ai^'udieation  (ante,  p.  14.)  But  if  they  he  not  $atitfied  with  the 
proof,  either  of  the  trading  or  act  of  bankruptcy,  another  private 
meeting  is  appointed  for  the  purpose  of  proving  it;  and  if  it  can  be 
proved  only  by  a  u)itness  who  will  not  attend  voluntarily,  fill  up  a 
blank  suthmons  in  formfoUowing,  get  it  signed  by  the  eonunissio' 
ners,  and  let  the  messenger  serve  an  examkud  copy  of  it  upon  him 
paersonally,  2.  Cook,  150.  See  i.  p.  •  In  practice  this  isfre" 
quently  done  before  the  private  meeting,  and  of  course  before  the 
commissioners  have  qualified,  although  not  strictly  warranted  by 
the  statute.    See  i.p. 


Summons  for  Witness, 

By  virtue  of  the  King's  Majesty's  commission  under  the  great 
seal  of  Great  Britain,  grounded  upon  the  statute  made  con- 
cerning bankrupts,  awarded  against  Joseph  Styles  of street, 

in  the  city  of  London,  builder,  dealer  and  chapman,  directed  to  us, 
the  major  part  of  the  commissioners  therein  named,  who  have 
hereunto  set  our  names,  and  to  others :  These  are  to  will  and 
require  you  and  every  of  you,  to  whom  this  our  warrant  is  di- 
rected, personally  to  be  and  appear  before  the  major  part  of  tiie 

said  commissioners,  on next,  the day  of instant, 

at  the  Baptist's  Head  Coffee-House,  Aldermanbury,  London,  at 

the  hour  of o'clock  in  the  afternoon,  then  and  there  to  be 

examined  by  us,  the  major  part  of  the  commissioners,  by  virtue 
of  the  said  commission  and  the  statute  therein  mentioned.  And 
hereof  you  are  not  to  fail  at  your  peril.  Given  under  our  hands, 
this day  of 1825. 

To  James  Johnson. 

(^Adding  his  addition*) 

This  summons  should  be  personally  served, 

*^*  As  to  proceeding  against  a  witneu  by  warrant,  if  he  do  not 
obey  the  summons,  see  post,  p,     ,  and  see  i.  p.    • 


If  there  be  any  apprehension  of  an  extent  against  the  bankrupt's 
property,  or  if  it  be  derirable  that  his  business  should  he  carried  on 
for  the  benefit  of  the  creditors,  the  commissioners  may,  at  this  meet" 
ing  appoint  a  provisional  assignee,  (usually  the  messenger  to  the 
commission,')  and  convey  to  him  the  property,  Sjc,  of  the  bankrupt 
by  assignment  and  bargaiti  and  sale.  These  should  previously  be 
prepared  by  the  solicitor,  ready  for  execution  by  the  commissionert. 
The  following  are  the  forms: 
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Provisional  Assignment, 

This  indenture,  made  the day  of  — — —  in  the  sixth  year 

of  the  reign  of  oar  Sovereign  Lord  George  the  Fourth,  by  the 
Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  King,  Defender  of  the  Faith,  and  in  the  year  of  ov 
Lord  one  thousand  eight  hundred  and  twenty-five,  between 
A.  B.,  C.  D.,  and  £.  F.,  esquires,  the  major  part  of  the  com- 
missioners named  and  authorised  in  and  by  a  commission  of 
bankrupt,  awarded  and  issued  against  Joseph  Styles,  late  of 

street,  in  the  city  of  London,  builder,  dealer  and  chapman* 

of  the  one  part,  and  William  Burwood,  of  Southampton  Build- 
ings, Chancery  Lane,  in  the  county  of  Middlesex,  gentleman  of 
the  other  part.  Whereas  his  Majesty's  commission  under  the 
great  seal  of  Great  Britain,  grounded  upon  the  statute  made  and 
now  in  force  concerning  bankrupts,  bearing  date  at  Westminster, 

the  — —  day  of ,  one  thousand  eight  hundred  and  twenty 

,  hath  been  awarded  and  issued  against  the  said  Jose^ 

Styles,  and  directed  to  A.  B«,  C.  D.,  £.  F.,  and  G.  H.,  esquires, 
and  I.  K.,  gentleman,  thereby  giving  full  power  and  authori^ 
to  the  said  commissioners,  four  or  three  of  them,  to  execute  the 
same  commission,  as  by  the  same  commission,  relation  being 
thereunto  had,  more  fully  and  at  large  appears:  and  whereas 
upon  the  execution  of  the  said  commission,  it  appeared  to  the 
major  part  of  the  commissioners,  in  the  said  commission  autho- 
rised, upon  due  examination  of  witnesses,  and  other  sufficient 
proof  upon  oath  before  them  had  and  taken,  that  the  said 
Joseph  Styles,  did,  for  the  space  of  two  years  and  upwards, 
carry  on  the  business  of  a  builder,  [here  describe  the  trading,  see 
ante  p.  9.]  and  did  thereby  seek  and  endeavour  to  get  his  liveli- 
hood as  others  of  the  same  trade  and  business  usually  do,  and 
in  the  course  of  his  said  trade  and  dealing,  he  became  indebted 

unto  John   Nokes  of street,  in  the  city  of   London, 

merchant,  in  the  sum  of  one  hundred  pounds  and  upwards; 
and  whereas  the  said  Joseph  Styles  did,  in  the  judgment  of  the 
major  part  of  the  said  oonmiissioners,  become  bankrupt  to  aH 
intents  and  purposes,  within  the  compass,  true  intent  and  mean- 
ing of  the  said  statute  made  and  now  in  force  concerning  bank- 
rupts, before  the  date  and  suing  forth  of  the  said  commission, 
and  they  did  adjudge  and  declare  him  bankrupt  accordingly;* 
and  whereas  the  said  commissioners,  parties  to  these  presents, 
in  further  execution  of  the  said  commission  and  of  the  statute 
therein  mentioned,  have  also  found  out  and  discovered,  or  it 
otherwise  appeared  to  them,  that  the  said  Joseph  Styles  was,  at 
the  time  he  so  became  bankrupt  as  aforesaid,  or  afterwards, 
poss^ed  of,  interested  in,  or  well  intitled  unto  sundry  goodi. 
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wares,  chattels,  merchandizes,  stock  in  trade,  household  stuff, 
implements  of  trade,  bedding,  plate,  linen  and  other  things,  and 
that  there  were  also  divers  debts,  sum  vad  sums  of  money  due 
and  owing  unto  him  the  said  Joseph  Styles  and  his  estate,  from 
several  persons ;  and  whereas  the  said  commissioners,  parties 
hereto,  think  it  neoessarj  for  the  better  pteserving  and  securing 
te  estate  of  the  said  Joseph  Styles,  to  appoint  an  assignee  pn>> 
visionally  ef  his  estate  and  effects,  until  choice  shall  be -made, 
by  the  major  part  in  value  of  the  creditors,  of  an  assignee  or 
assignees  of  the  estate  and  •effects  of  the  saidbankrupt,  pursuant 
to  notice  to  be  given  in  the  London  Gazette  for  tiiat  purpose  : 
Now  this  indenture  witnesseth  that  the  said  commissioners, 
parties  to  these  presents,  for  the  purposes  aforesaid,  and  in  fur- 
ther execution  c^  the  caiid  commission  and  of  the  statute  thereki 
mentioned,  and  by  ^rce  and  viitue  thereof,  and  for  and  in  con- 
sideration of  the  sum  of  'five  shillings  of  kwful  money  of  Great 
Bfitidn,  to  them,  the  eaid  commissioners,  -parties  to  these  pre- 
sents, in  band  paid  by  the  said  Wm.  Burwood,  at  or  before  the 
seailing  and  dehvering  of  these  presmits,  the  receipt  whereof  is 
hereby  acknowledged,  and  also  in  consideration  of  the  oevenants 
hermnafter  contained  on  the  part  and  behalf  of  the  said  Wm. 
Burwood,  his  heirs,  executors,  and  administratcMrs,  to  be  kept, 
done,  and  performed,  do  hereby  appoint  the  said  Wm.  Bur- 
wood, asngnee  of  the  estate  and  effects  of  the  said  Joseph  Styles ; 
and  have  also  ordered,  bargained,  sold,  disposed,  assigned,  and 
set  orer,  and  Vy  these  presents  do  (as  much  as  in  them  the  said 
eommisnoners,  parties  to  these  presente,  lieth-and  they  lawfnUy 
may)  order,  bargain^  sell,  dispose,  assign,  and  set  over  unto  the 
said  Wm.  Burwood,  his  executors,  a£iinistrators  and  assigns, 
all  and  tnngular  tiie  goods,  wares,  and  merchandiaes,  chattels, 
stock  in  trade,  debts,  sum  and  sums  of  money,  household  stuff, 
and  all  implements  of  trade,  and  other  persotud  estate  whatever 
of  tiie  said  Joseph  Styles,  of  which  he  was  possessed  or  entiMl 
unto,  or  of  which  any  other  person  or  persons  was  or  were  pos- 
sessed in  trust  for  him,  at  the  time  he  became  baiycrupt,  or  at 
anytime  since :  to  have  «nd  to  hold,  ask,  demand,  sue  for,  re- 
coter,  levy,  and  receive  all  and  singular  the  premises  hereby 
asagned,  or  mentioned  or  intended  so  to  be,  unto  the  said  Wm. 
Burwood,  his  executors,  administrators,  and  assigns,  in  trust,  for 
the  immediate  preservation  thereof,  and  to  and  for  Uie  use,  be- 
nefit and  advantage  of  all  the  creditors  of  the  said  Joseph  Styles, 
who  have  already  sought,  or  shall  hereafter  in  due  time  come  in 
and  se^,  relief  under  the  said  commission,  accordii^  to  tihe  said 
statute,  and  to  and  for  no  otiier  use,  trust,  intent,  or  purpose 
whatsoever.    And  the  said  Wm.  Burwood  dolSi  bereby  for  him- 
self, his  heirs  executors,  and  administrators,  and  for  eveiy  of 
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them,  oofcnant,  pramife  and  agne  to  and  with  the  said  oom- 
miiisioEien,  parties  to  these  presents,  their  executors  and  admi- 
nistratocB,  and  to  and  with  every  of  them,  in  manner  and  tan 
following,  (that  is  to  say),  that  he,  te  said  Wm,  Bnrwood,  his 
h«iis»  execnton,  or  administrators,  some  or  one  of  them,  shall 
and  will,  as  soon  as  an  assignee  or  assignees  of  the  said  baofc- 
xapt's  estate  and  effects  sha]l  be  duly  chosen  and  appointed  por- 
snaat  io  notice  In  the  I/>ndoa  Gazette,  and  when  he  shall  be 
thereunto  required  iai  that  pmpose,  join  with  the  major  pait  of 
^fae  tsommnsioners  named  in  the  said  commission^  in  tiie  making 
an  asagnment  of  aU  and  singu]ar,the  said  goods,  chattels,  debts, 
som  and  sums  of  money,  wares,  and  merchandizes,  and  all  other 
the  premises  hereinbefore  mentioned,  or  intended  to  be  hereby 
assigned,  unto  such  person  or  persons  as  shaU  be  Mj  diosen 
and  appointed  to  be  tne  assignee  or  assignees  of  the  said  bank* 
nqit's  estate,  and  that  he,  the  said  Wm.  Burwood,  riiall  and  wifl 
also  deliver  np  all  the  estate  and  effects  of  tiiie  saidbaakn^t  as 
shall  or  may  have  come  to  the  hands  or  possession  of  him,  the 
said  Wm.  Burwood,  on  to  the  hands  or  poesessiim  o€  any  «ther 
persons  in  trust  for  him  or  for  his  use,  unto  such  person  or  pet- 
sons  as  shall  be  duly  chosen  assignee  or  assignees  of  thaeud 
bankrupt's  estate  and  effects,  or  otherwise  as  the  saideommis- 
sioners  shall  direct  or  appoint ;  and  further,  that  he  the  said  Wm. 
Burwood,  his  heirs,  executors  and  administralors  shall  and  will, 
from  time  to  time,  and  at  all  times  hereafter,  well  andsuffikaentif 
save,  defend,  keep  harmless  and  indemnified,  aU  the  said  eom- 
nusaionersin  and  by  the  said  commission  named  and  authorised, 
their  heks,  executors,  administrators,  and  every  of  them,  ^mir 
and  eveiy  of  their  bodies,  lands,  tenements,  goods,  chattels,  and 
estate  wnatsoever,  of,  from  and  against  aJl  and  all  maimer  of 
action  and  actions,  suits,  arrests,  comj^laints,  costs,  damages, 
and  expenses  whateoever,  which  th^  or  any  of  thera  riiall 
ormay  sustain  or  be  put  unto,  for  or  by  reason  or  means  of  this 
present  deed  of  assignment,  or  any  act  or  acts  to  be  done 
or  executed  by  him,  the  said  Wm.  Burwoodt  in  pursuanee  or 
by  virtue  of  the  said  commisssion  or  deed  of  assignm^it  respec- 
tively. In  witness  whereof,  the  said  parties  to  these  presents 
have  hereunto  set  their  hands  and  seals  the  day  and  year  first 
above  written. 


Provisional  J^rgain  and  Sak, 

Same  as  the  last  form  to  the  asterisk*,  and  then  thus:}  And 
whereas  ihe  said  commissioners,  parties  to  these  presents,  in 
further  execution  of  the  said  commission,  do  find  that  the  said 
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Joseph  Styles,  at  the  time  he  became  a  bankrupt,  and  before 
the  date  and  suing  forth  of  the  said  commission,  was  seised  to 
him  and  his  heirs  or  was  otherwise  interested  in  and  entitled  to 

certain  freehold  estates  in  the  county  of or  elsewhere. 

And  whereas  the  said  commissioners,  parties  hereto,  think  it 
necessary,  for  the  better  preserving  and  securing  the  estates 
and  effects  of  the  said  Joseph  Styles,  to  appoint  an  assignee, 
provisionally,  of  his  estate  and  effects  until  choice  shall  be  made 
of  an  assignee  or  assignees  of  the  estate  and  effects  of  the  said 
bankrupt,  pursuant  to  notice  to  be  given  in  the  London  Gazette 
for  that  purpose :  Now  this  indenture  witnesseth,  that  the  said 
commissioners,  parties  to  these  presents,  for  the  purpose  afore- 
said, and  in  further  execution  of  the  said  commission,  and  of  the 
statute  therein  mentioned,  and  by  virtue  thereof,  and  for  and 
in  consideration  of  the  sum  of  five  shillings  of  lawful  money 
of  Great  Britain,  to  them  the  said  commissioners,  parties  to  these 
presents,  in  hand  paid  by  the  said  Wm.  Burwood,  at  or  before 
the  sealing  and  delivering  of  these  presents,  the  receipt  whereof 
is  hereby  acknowledged,  and  also  m  consideration  of  the  covenants 
hereafter  contained  on  the  part  and  behalf  of  the  said  Wm.  Bur- 
wood,  his  heirs,  executors  and  administrators,  to  be  kept,  done 
alid  performed,  do  hereby  appoint  the  said  Wm.  Burwood  pro- 
visional assignee  of  the  estate  and  effects  of  the  said  Joseph 
Styles,  and  have  also,  granted,  bargained,  sold,  assigned  and  set 
over,  and  by  these  presents  do  (as  much  as  in  them  lieth,  and 
they  lawfully  may)  grant,  bargain,  sell,  assign,  and  set  over  unto 
the  said  William  Burwood,  his  heirs  and  assigns,  all  the  freehold 
messuages,  lands,  tenements  and  hereditaments,  situate,  lying 

and  being  in  the  said  county  of ,  or  elsewhere,  whereof, 

wherein,  or  whereunto  hethe  said  Joseph  Styles,  at  the  time  he 
became  bankrupt  or  at  any  time  since,  had  any  estate,  right, 
title,  or  interest,  in  possession,  reversion,  remainder  or  expect- 
ancy, 4>r  otherwise  howsoever,  v^tb  their  and  eveiy  of  their  ap- 
purtenances, and  all  the  estate,  right,  tiUe,  interest,  use,  trust, 
^property,  benefit,  power,  equity  of  redemption,  claim,  and  de- 
mand whatsoever,  both  in  law  and  equity,  of  him  the  said 
Joseph  Styles,  or  of  them  the  said  commissioners,  by  virtue  of 
the  said  commission,  of  in  and  to  the  same  premises,  and  the 
reversion  and  reversions,  remainder  and  remainders,  rents,  issues 
and  profits  thereof,  and  of  every  or  any  part  or  parcel  tiiereof, 
together  with  all  deeds,  evidences,  and  writings,  touching  and 
concerning  the  same,  or  any  part  or  parcel  thereof;  to  have  and 
to  hold  the  said  freehold  messuages,  lands,  tenements  and  heredi- 
taments, and  all  and  singular  the  premises  intended  to  be  here- 
by granted,  bargained,  sold  and  assigned,  with  their  and  every 
of  their  appurtenances,  unto  the  said  Joseph  Styles,  his  hein 
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and  assigns  for  ever,  to  the  use  of  him  the  said  William  Bur- 
wood,  his  heirs  and  assigns  for  ever,  (subject  to  such  mortgage 
or  mortgages,  or  other  charges  and  incumbrances,  if  any  such 
there  be,  as  the  same  premises  are  subject  to,)  intrust  neverthe- 
less, for  the  preservation  of  the  estates  and  interest  before  men- 
tioned, and  for  the  several  uses  of  all  such  the  creditors  of  the 
said  Joseph  Styles,  who  shall  hereafter  in  due  time  come  in  and 
seek  relief  by  virtue  of  the  said  commission,  and  to  and  for  no 
other  use,  trust,  intent,  or  purpose  whatsoever.  And  the  said 
William  Burwood  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  and  for  every  of  them,  covenant,  promise, 
and  agree  to  and  with  the  said  commissioners,  parties  to  these 
presents,  their  executors  and  adminbtrators,  and  to  and 
with  every  of  them,  in  manner  and  form  following,  that  is  to 
say,  that  he  the  said  William  Burwood,  his  heirs,  executors  and 
administrators,  some  or  one  of  them,  shall  and  will,  as  soon  as  an 
assignee  or  assignees  of  the  said  bankrupt's  estate  and  effects 
shall  be  duly  chosen  and  appointed,  pursuant  to  notice  in  the 
London  Gazette,  and  when  he  or  they  shall  be  thereunto  re- 
quired for  that  purpose,  join  with  the  major  part  of  the  com- 
missioners named  in  the  said  commission,  in  granting,  bargain- 
ing, selling  and  assigning  all  the  said  bankrupt's  messuages, 
lands,  tenements  and  hereditaments,  and  all  the  said  bankrupt's 
estate,  right,  title  ancfinterest,  and  other  the  premises  hereinbe* 
fore  mentioned,  and  hereby  granted,  bargained  and  sold,  or 
intended  so  to  be,  with  their  and  every  of  their  appurtenances, 
unto  such  person  or  persons  as  shall  l>e  duly  chosen  and  ap- 
pointed to  be  the  assignee  or  assignees  of  the  said  bankrupt's 
estate  and  effects.  And  further,  that  he  the  said  William  Bur- 
wood, his  heirs,  executors,  and  administrators,  shall  and  will, 
from  time  to  time,  and  at  all  times  hereafter,  well  and^  suf« 
ficiently  save,  defend,  keep  harmless  and  indemnified,  all  the 
said  commissioners  in  and  by  the  said  commission  named  and 
authorised,  their  heirs,  executors  and  administrators,  and  every 
of  them,  their  and  every  of  their  bodies,  lands,  tenements,  goods, 
chattels  and  estate  whatsoever,  of  from  and  against  all  and  all 
manner  of  action  and  actions,  suits,  arrests,  complaints,  costs, 
damages  and  expenses  whatsoever,  which  they  or  any  of  them 
shall  or  may  be  put  unto,  for  or  by  reason  or  means  of  this  present 
deed  of  bargain  and  sale,  or  any  act  or  acts  to  be  done  or  ex- 
ecuted by  him  the  said  William  Burwood  in  pursuance  or  by 
virtue  of  the  said  commission  or  deed  of  bargain  and  sale 
respectively.  In  witness  whereof  the  said  parties  to  these 
presents  have  hereunto  set  their  hands  and  seals,  the  day  and 
year  first  above  written. 
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Th$  eommimongn  thm  rign  a  tMnmrandum  of  thnr  htmng  <xe- 
tuudiueh  promsional  aatignment,  8fe,in  thuform : 

Memorandum  of  ISaecvAion  of  the  Provisional  Assignment,  6ic 

At  the  Baptist's  Head  Coffee  House, 
London,  the  2d  day  of  August,  1825. 

Memorandum,  that  we  A.  B.,  C.  D.,  and  £•  F,,  esquires,  the 
major  part  of  the  commissioners  named  and  authorized  in  and 
by  a  commission  of  bankrupt  awarded  and  issued  and  now  in 

prosecution  against  Joseph  Styles  of street,  in  the  city  ofLon- 

don,  buHder,dealer  and  chapman,  bearing  date  at  Westminster 

the  --> —  day  of one  thousand  eight  hundred  and  twenty^ 

Jive,  met  at. the  time  and  place  above  mentioned,  and  duly  ex- 
ecuted a  provbional  assignment  of  the  said  bankrupt's  estate 
and  effects,  [and  also  executed  a  provisional  bargain  and  sale  of 
the  said  bankrupt's  real  property]  to  Wm.  Burwood,  of  Southamp- 
ton Buildings,  Chancery  Lane,  in  the  Couray  of  Middlesex,  gen^ 
tleman. 

When  aU  this  has  been  done,  the  messenger,  or  the  soUeHor  in 
country  commissions,  JHU  up  the  following  vforrant  of  seizure,  and 
gets  it  signed  by  the  eommissioners* 

Warrant  of  Seixure* 

Whereas  the  King's  Majesty's  commission  under  the  great 
seal  of  Great  Britain,  grounded  upon  the  statute  made  and  now 
in  force  concerning  bankrupts,  bearing  date  at  Westminster,  the 

day  of one  thousand  eight  hundred  and  •  hath 

been  awarded  and  issued  forth  against  Joseph  Styles  of • 

street,  in  the  city  of  London,  builder,  dealer  amd  chapman,  &xecied. 
unto  us,  who  have  hereunto  set  our  hands  and  seals,  together 

with and esquires  j    and  we,  the 

major  part  of  the  commissioners  named  and  authorized  by  virtue 
of  the  said  commission,  having  begun  to  put  the  said  commission 
in  execution,  upon  due  examination  of  witnesses,  and  other  good 
proof,  upon  oath  before  us  taken,  have  found  that  he,  the  said 
Joseph  Styles,  did  for  several  years  last  past,  use  and  exercise  the 
trade  of  a  builder,  dealer  and  chapman,  and  have  also  found  that 
he  the  said  Joseph  Styles,  by  reason  of  such  ^m  trading,  be- 
came indebted  unto  JoAn  Nokesqf street,  in  the  said  city  <f 

London,  merchant,  in  the  sum  of  one  hundred  pounds  and  upwards  ; 
and  that  being  so  indebted  as  aforesaid,  he,  the  said  Joseph  Styles, 
became  bankrupt  to  all  intents  and  purposes  within  the  true  in- 
tent and  meaning  of  the  statute  made  and  now  in  force  concern- 
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ingbaoknipts,  before  the  date  and  iasttrag  forth  of  the  said  com- 
m^amftn.  These  are,  therefore,  by  virtue  of  the  said  ooounisBum, 
and  the  statute  therein  mentioned,  to  will  and  require,  authorize 
and  empower  you  and  every  of  you,  to  whom  this  our  warrant 
is  directed,  forthwith  to  enter  into  and  upon  the  house  and 
houses  of  khh  the  said  Joseph  Styles,  and  also  into  all  other 
place  and  places  belonging  to  kim,  the  said  Joseph  Styles,  where 
any  of  his  goods  are,  or  are  suspected  to  be  ;  and  there  to  soze 
ail  the  ready  money,  jewels,  plate,  household  stuff,  goods,  mer- 
chandize, book*  of  aecompt,  and  all  other  things  whatsoever  be- 
IfBigiiig  to  him,  the  said  Joseph  Styles ;  and  such  things  as  you 
shadl  so  seize,  you  shall  cause  to  be  inventoried  and  appraised 
by  honest  men  of  skill  and  judgment,  and  the  same  you  shall 
return  to  us  with  all  convenient  speed.  And  what  you  shall  so 
seize,  you  shall  safely  detain  and  keep  in  your  possession,  until 
we  shall  give  you  orders  for  the  disposal  thereof;  and  in  case 
of  resistance,  or  of  not  having  the  key  or  keys  of  any  door  or 
lock  belonging  to  any  place  or  places  of  Mm,  the  said  Joseph 
Styles,  where  any  of  his  goods  are,  or  are  suspected  to  be,  you 
skall  break  open,  or  cause  to  be  broken  open  the  same,  for  the 
better  execution  of  this  our  warrant. 

Given  under  our  hands  and  seals,  this day  of ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  twetity-five. 

To  William  Burwood, 

Our  messenger,  and  to  his  assistant,  and 
to  all  mayors,  bailiffs,  constables,  head- 
boroughs,  and  all  others  his  Majesty's 
loving  subjects ;  whom  we  require  to  be 
aiding  and  assisting  in  the  execution  of 
this  our  warrant,  as  occasion  shall  re- 
quire. 


And  lastly,  the  messenger,  or  the  solicitor  in  country  commis- 
sions, Jills  up  the  bankrupts  summota,  and  the  advertisement  for 
the  Gazette,  thus : 

The  Bankrupt's  Summons, 

To  Joseph  Styles, 

Whereas  a  commission  of  bankrupt,  on  the day  ©f  7-;— 

now  last  past,  issued  under  the  great  seal  of  Great  Bntam, 
against  you  Joseph  Styles,  by  the  name  and  descriptUm  of  Joseph 

ftyles,  of street,  in  the  cUy  of  London,  buUd^,  dealer  and 

chapman;  and  whereas  the  major  part  of  the  commissioners,  tn 
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and  by  the  said  commission  named  and  authorized,  have  declared 
you  to  be  a  bankrupt :  we,  the  said  commissioners,  do  hereby 
summon  and  require  you  the  said  Joseph  Styles  personally  to  be 
and  appear  before  us  the  commissioners,  or  the  major  part  of 
the  commissioners  in  the  said  commission  named  and  autho- 
rized, on  the  I6th  and  2Sd  days  of  August  instant,  and  I3th  day 
of  September  next,  at  eleven  of  the  clock  in  the  forenoon,  at  [the 
court  of  commissioners  of  bankrupt,  in  Basinghall- street,  in  the 
city  of  London]  then  and  there  to  be  examined,  and  to  make  a 
full  and  true  discovery  and  disclosure  of  all  your  estates  and 
effects,  according  to  the  directions  of  the  statute  made  and  now 
in  force  concerning  bankrupts,  passed  in  the  sixth  year  of  the 
reign  of  his  present  Majesty  King  George  the  Fourth,  intituled 
"  An  act  to  amend  the  laws  relating  to  bankrupts :"  and  herein 

fail  not  at  your  peril.    Given  under  our  hands,  this day 

of ,  1825. 

*«*  To  be  signed  by  the  commissioners,  and  left  by  the  tnessen* 
gerfor  the  bankrupt  at  his  usuul  place  of  abode.  When  the  bank' 
rup  afterwards  surrenders,  the  following  memorandum  thereof, 
printed  upon  the  back  of  this  summons,  is  thenjilled  up,  and  signed 
by  the  commissioners. 

At  the  Court  of  Commissioners  of  Bankrupt, 
16th  day  of  August,  1825. 

Be  it  remembered,  that  the  within  named  Joseph  Styles,  on  the 
day  and  year  and  at  the  place  abo,ve-mentioned,  came  and  surren- 
dered himself  to  us,  the  major  part  of  the  commissioners  named 
and  authorized  in  and  by  a  commission  of  bankrupt  awarded, 
issued,  and  now  in  prosecution  against  him,  the  said  Joseph 
Styles,  and  submitted  to  be  examined  from  time  to  time  before 
us,  touching  a  discovery  and  disclosure  of  his  estate  and  effects, 
and  in  all  things  to  conform  himself  according  to  the  direction 
of  the  Act  of  Parliament  made  and  now  in  force  concerning 
bankrupts ;  but  not  now  being  prepared  to  make  a  full  discovery 
and  disclosure  of  his  estate  ana  effects,  prayed  further  time  for 
that  purpose,  which  we  have  granted  him  accordingly. 

•  *♦*  Orif  h£  surrenders  at  the  private  meeting,  (which  he  may 
do,)  the  above  summons  and  indorsement  may  be  gitfen  to  him,  such 
indorsement  being  of  course  dated  at  the  place  and  time  it  is  given, 
vide  post ;  and  a  memorandum  of  the  surrender  must  be  signed  by 
the  commissioners,  (see  the  form,  post,  p.  27.)  and  filed  vnth  the 
proceedings. 
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Th§  Advertisement  for  the  Gautte, 

Whereas  a  commbsion  of  bankrupt  is  awarded  and  issued 

forth  against  Joseph  Styles,  of street,  in  the  city  of  Lon- 

don,  builder,  dealer  and  chapman ;  and  he,  being  declared  a 
bankrupt,  is  hereby  required  to  surrender  himself  to  the  commis- 
aioners  in  the  said  commission  named,  or  the  major  part  of  them, 
on  the  16th  and  23d  days  of  August  instant,  and  on  the  13th 
day  of  September  next,  at  eleven  o'clock  in  the  forenoon  of  each 
day,  at  [the  court  of  commissioners  of  bankrupt,  Basinghall 
Street,  in  the  City  of  London,]  and  make  a  full  discovery  and 
disclosure  of  his  estate  and  effects  ;  when  and  where  the  credi- 
tors are  to  come  prepared  to  prove  their  debts,  and  at  the 
second  sitting  to  choose  assignees,  and  at  the  last  sitting  the 
said  bankrupt  is  required  to  fini^  his  examination,  and  the 
creditors  are  to  assent  to  or  dissent  from  the  allowance  of  his 
certificate.  All  persons  indebted  to  the  said  bankrupt,  or  that 
have  any  of  his  effects,  are  not  to  pay  or  deliver  the  same,  but 
to  whom  the  commissioners  shall  appoint,  but  give  notice  to  T. 
L.  {the  ulieitor]  No.  3,  street,  London. 

%*  In  London  eommissient,  the  messenger  gets  this  advertise- 
wtent  inserted  ;  but  in  country  eommissians,  the  eolicitor  sends  the 
eofpy  to  his  agent  in  town,  who  must  thereupon  get  a  certificate  tf 
the  eomimission  having  issued  from  the  clerk  of  commissions  of  bank' 
rvjft  at  the  bankrupt  office,  before  the  printer  of  the  Gazette  will 
insert  it,  A  copy  of  the  Gazette  should  be  obtained  and  kept 
among  the  proceedings  under  the  commission. 

Lastly,  having  had  all  the  proceedings  signed  by  the  commission- 
ers, taek  them  together  in  their  order ^  with  a  cover  of  parchment  or 
strong  paper  to  preserve  them  ;  and  in  London  commissions  make  a 
short  note  for  the  registrar,  of  the  particulars  required  to  be  regis- 
tered at  his  office,  (iMi.p.  2, 3,)  and  pay  Atm  Us. 


FIRST  PUBLIC  MEETING. 


In  preparing  for  this  first  public  meeting,  the  solicitor  should 

furnish  himself  with  blank  forms 1,  of  the  memorandum  of  an 

additional  commissioner  qualifying,  if  necessary  ;:— 2,  of  the  menuh' 
randum  of  the  bankrupt's  not  appearing  to  merrender;-^,  of  the 

BB 
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minute  of  the  bankrupt's  surrender  ; — 4,  (jf  the  memorandum  that 
no  creditors  appeared  to  prove  upon  the  estate ; — and  5,  the  different 
farms  of  proof, 

Firstf  if  any  of  the  commissioners  attend  who  have  not  already 
^alified  at  the  private  meeting,  the  oath  must  be  administered  to 
him,  (^See  i.  p,  8.)  and  the  commissioner  then  subscribes  the  following 

Memorandum  of  a  single  Commissioner  having  qualified. 

At  the  Court  of  Commissioners  of  Bankrupts,  Basinghall  Street, 
in  the  City  of  London,  the  16th  day  of  May,  1827. 

Memorandum, — ^That  I,  J,  K,  gentleman,  a  commissioner 
named  and  authorized  in  and  by  a  commission  of  bankrupt 
awarded  and  issued  and  now  in  prosecution  against  Joseph  Styles, 

of itreet,  in  the  city  of  London,  builder,  dealer  and  chap- 

man,  bearing  date  at  Westminster,  the day  of ,  one 

thousand  eight  hundred  and  twenty-five,  did,  on  the  day  and 
year,  and  at  the  place  above  virritten,  duly  take  the  oath  pre- 
scribed by  an  act  of  parliament  made  in  the  sixth  year  of  the 
reign  of  his  present  Majesty  King  George  the  Fourth,  intituled 
*'  An  Act  to  amend  the  laws  relating  to  bankrupts,"  for  com- 
missioners to  take  before  they  proceed  in  any  commission  of 
bankrupt,  before  I  acted  in  the  execution  of  the  said  commission. 
Witness,  [the  solicitor  or  his  clerk,} 


If  the  bankrupt  (not  having  surrendered  at  the  privqte  meeiirtg, 
and  which  is  certainly  not  very  usual)  do  not  surrender  at  this 
meeting,  get  the  commisioners  to  subscribe  the  following 

Memorandum  that  the  Bankrupt  has  not  surrendered. 

At  the  Court  of  Commissioners  of  Bankrupts,  Basinghall  Street, 
in  the  City  of  London,  the  16th  day  of  May,  1827. 

Memorandum,  that  we,  whose  names  are  hereunto  subscribed, 
being  the  major  part  of  the  commissioners  named  and  authorized 
in  and  by  a  commission  of  bankrupt  awarded  and  issued  and 

now  in  prosecution  against  Joseph  Styles,  of street,  in  the 

city  of  London,  builder,  dealer  and  chapman,  met  on  the  day  and 
year,  and  at  the  place  above-mentioned,  pursuant  to  notice  in 
the  London  Gazette  for  that  purpose,*  but  the  said  Joteph  StyUe 
did  not  surrender  himself  to  us,  or  make  any  disclosure  or  dis- 
covery of  his  estate  or  effects,  pursuant  to  such  notice,  or  ttnd 
any  excuse  why  he  did  not 
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But  if  the  bankrupt  do  surrender  at  this  meeting,  then  fill  up  the 
following  memorandum,  and  get  it  subserved  by  the  bankfupt,  and 
signed  in  the  margin  by  the  commissioners;  then  fill  up  the  indorse" 
ment  on  his  summons,  as  directed  ante,  page  22;  get  it  subscribed 
by  the  commissioners,  and  give  it  to  him. 

Memorandum  of  Surrender. 

Ax  the  Couit  of  Commissioners  of  Bankrupts,  Basinghall  Street, 
in  the  City  of  London,  the  16th  day  of  May,  1827. 

Memorandum,  that  Joseph  Styles,  of street,  in  the  city  of 

London,  builder,  dealer  arid  chapman,  the  person  against  whom 
the  commission  of  bankrupt  now  in  prosecution  is  awarded  and 
issued,  did,  on  the  day  and  year,  and  at  the  place  aboye-men- 
tioned,  pursuant  to  notice  in  the  London  Gazette  for  that  pur- 
pose, surrender  himself  to  the  major  part  of  the  commissioners 
in  and  by  the  said  commission  named  and  authorised,  and  sub- 
mitted himself  to  be  from  time  to  time  examined  touching  the 
discovery  of  his  estate  and  effects,  and  in  all  things  to  conform 
himself  according  to  the  directions  of  the  act  of  parliament  made 
and  now  in  force  concerning  bankrupts,  namely,  the  act  of 
parliament  made  in  the  sixth  year  of  the  reign  of  his  present 
Majesty  King  George  the  Fourth,  intituled  "  An  Act  to  amend 
the  laws  relating  to  bankrupts,"  in  order  to  have  the  benefit 
thereof.  And  the  said  Joseph  Styles,  being  sworn  and  examined 
on  the  day  and  year,  and  at  the  place  above-mentioned,  upon 
his  oath  saith,  that  he  is  not  at  present  prepared  to  make  a  full 
disclosure  and  discovery  of  his  estate  and  effects,  but  prays 
further  time  for  the  doing  thereof  until  the  next  day  appomted 
in  the  London  Gazette  for  that  purpose,  which  is  hereby  granted 
accordingly. 


Also,  if  no  creditors  appear  at  this  meeting  to  prove  their  d^s, 
get  the  commissioners  to  subscribe  thefolUnving 

Memorandum  that  no  Creditors  appeared  to  prove  Debts. 

Same  as  the  last  form  but  one  to  the  asterisk*,  and  then  thus : 
**  but  no  creditor  appeared  to  prove  or  claim  any  debt,  under 
the  said  commission."  Or  if  the  bankrupt  also  have  not  mr^ 
rendered,  it  may  be  added  to  the  memorandum  in  that  case,  (ante, 
p.  26,)  thus  f  **  nor  did  any  creditor  appear  to  prove/'  oic  as 
above* 

BB    2 
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But  if  any  creditor  appear  to  prove  his  debt,  then  Jill  up  a  depo' 
iition  according  to  the  nature  of  the  debt,  and  after  he  hat  tub' 
teribed  his  name  to  it,  get  him  sworn  to  it,  and  get  hit  depoati^m 
signed  in  the  margin  by  the  committionert.  There  are  usually 
tfcre0  blank  formt  in  each  of  the  printed  theett  offormt ;  and  you 
intitule  each  iheet  of  the  place  and  day  of  meeting  at  in  the  form 
in  the  next  page. 

The  creditor  mutt,  at  the  time  he  proves  his  debt,  exhibit  to  the 
commissioners  all  the  securities  he  holds  for  it;  and  a  memorandum 
to  that  ejfect  is  written  on  each  security,  as  directed  post,  p.  45. 
SeelChA.§7, 
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33  First  PfMie  Meeting, 

Deposition  for  Goods  sold,  S^e. 

At  [S^c.  as  ante,  p.  29.] 
Andrew  Dundas,  of  [^c.  as  ante,  p,  29  J  being  sworn  and  ex- 
amined the  day  and  year  and  at  the  place  aforesaid,  upon  his 
oath  saith,  that  Joseph  Styles,  the  person  against  whom  this 
commissbn  of  bankrupt  is  awarded  and  issued  forth,  was,  at 
and  before  the  date  and  issuing  forth  of  the  said  commission* 
and  still  is,  justly  and  truly  indebted  unto  this  deponent  in  the 
sum  o{  ffty  pounds  [*f or  goods  sold  and  delivered  by  this  deponent 
to  the  said  Joseph  Styles'] ;  for  which  said  sum  of  ffty  pounde 
or  any  part  thereof,  he  this  deponent  hath  not,  nor  hath  any 
person  by  his  order,  or  to  his  knowledge  or  belief  for  his  use,  re* 
ceived  any  security  or  satisfaction  whatsoever.  [Adding,  in  all 
eases  where  the  deponent  holds  any  security  for  the  debt,  these 
words :  "  save  and  except  a  certain,"  S^e.  describing  the  security ; 
and  if  it  be  the  security  of  the  bankrupt  alone,  adding  also,  tfter 

the  description  of  the  security — "  which  said this  deponent 

doth  her^  surrender  and  give  up"    See  i.  Ch,  1.  $  7. 


Quaker^s  Affirmation  to  the  like  ejfect. 

At  [&c.  as  ante,  p.  29.] 

J6nathan  Dempsey,  of street,   in  the  city  of  London, 

grocer,  (being  one  of  the  people  called  Quakers,)  doth  solemnly 
affirm,  Uiat  Joseph  Styles,  the  person  against  whom,"  [Sfcas  in 
the  last  farm,  to  the  end,  merely  substituting  "  affirmant"  /or  "  de- 
ponent." 


JTie  statement  of  the  nature  of  the  debt  may  be  varied  as  oeeasieH 
may  require,  by  inserting  some  one  of  the  following  forms,  instead 
of  the  words  ofter  the  asterisk  and  between  the  brackets  in  the  last 
form. 

For  property  sold,]  For  goods  sold  and  delivered  by  this  de- 
ponent to  the  said  J.  S. 

For  a  gelding  sold  and  delivered  by  this  deponent  to  the  said 
J.  S. 

For  so  much  money  which  the  said  J.  S.  promised  to  pay  unto 
this  deponent,  together  with  a  certain  mare  the  property  of  hka 
the  saia  J.  S.,  in  exchange  for  a  certain  gelding  the  property  of 
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this  deponent,  and  which  said  last-mentioned  gelding  was  ac- 
cordii^ly  heretofore  delivered  to  the  said  J.  S. 

For  fixtures  of  and  in  a  certain  dwelling  house,  sold  and 
delivered  by  this  deponent  to  the  said  J.  S. 

For  medicines  and  other  things  administered,  applied  and  de- 
livered,  found  and  provided  by  this  deponent,  to  and  for  the 
said  J.  S.  [and  his  family.] 

For  a  certain  messuage,  lands  and  premises,  with  the  appur- 
tenances, bargained,  sold  and  released  by  this  deponent  to. the 
said  J.  S. 

For  a  certain  messuage,  lands  and  premises,  with  the  appur- 
tenances, bargained,  sold  and  surrendered  by  this  deponent  to 
the  said  J.  S. 

For  the  remainder  of  a  certain  term  of  years  of  and  in  a  cer- 
tain messuage,  lands  and  premises,  with  the  appurtenances,  bar- 
gained, sold  and  assigned  by  this  deponent  to  the  said  J.  S. 

For  goods  sold  by  this  deponent  to  the  said  J.  S.,  and  at  his 
request  delivered  to  one  W.  S. 

For  property  hired,']  For  the  use  and  hire  of  a  certain  horse 
and  chaise,  let  to  hire  and  delivered  by  this  deponent  to  the 
said  J.S. 

For  the  use  and  hire  of  certain  household  furniture,  let  to 
hire  and  delivered  by  this  deponent  to  the  said  J.S. 

For  rentJ]  For  one  year's  rent  of  a  certain  messuage,  lands, 
and  premises,  by  this  deponent  demised  to  the  said  J.  S.:  and 
which  said  year's  rent  is  now  in  arrear  and  unpaid. 

For  the  use  and  occupation  of  a  certain  messuage,  lands  and 
premises  of  this  deponent,  held  and  enjoyed  by  the  said  J.  S., 
as  tenant  thereof  to  this  deponent,  for  one  year  now  elapsed. 

For  the  use  and  occupation  of  certain  rooms  and  apartments 
in  a  certain  dwelling  house  of  this  deponent,  held  and  enjoyed 
by  the  said  J.S.  as  tenant  thereof  to  this  deponent,  for  one  year 
now  elapsed. 

For  warehouse  room  in  a  certain  warehouse  of  this  deponent, 
and  by  this  deponent  found  and  provided,  for  in  and  about  the 
stowing  and  keeping  of  certain  goods  and  merchandise  for  the 
said  J.  S. 

For  double  rent  of  a  certain  messuage,  lands  and  premises  of 
this  deponent,  (held  and  enjoyed  by  the  said  J.  S.  as  tenant 
thereof  to  this  deponent,  at  and  under  the  yearly  rent  of 
pounds,  payable  quarterly,^  for  one  quarter  of  a  year,  ending  at 
Midsummer-day  last  past;  and  which  said  quarter's  rent 
accrued  due  aner  the  expiration  of  a  certain  notice  duly  given 
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to  this  deponent  by  the  said  J,  S.,  that  he  the  said  J.  S.  would 
quit  the  said  premises  on  Lady-day  last  past. 

For  board  and  lodging,^  For  meat,  drink,  washing,  lodging, 
and  other  necessaries,  by  this  deponent  found  and  provided  for 
the  said  J.  S.  . 

For  schooling,']  For  the  board,  maintenance,  and  education 
of  one  W.  S.,  the  infant  son  of  the  said  J.  S.,  and  for  clothes  and 
other  necessaries  found  and  provided  for,  and  money  advanced 
to  the  said  W.S.,  at  request  of  the  said  J.  S. 

For  the  work  and  labour,  care,  diligence,  and  attendance, 
done,  performed  and  bestowed  by  this  deponent,  as  a  school- 
master, in  and  about  the  teaching  and  instructing  of  one  W.  S. 
the  infant  son  of  the  said  J.  S. 

For  horse-keep,']  For  horse-meat,  stabling,  care  and  attend- 
ance, provided  and  bestowed  for  and  upon  the  feeding  s^id 
keeping  of  a  certain  gelding,  for  the  said  J.  S. 

For  the  agisting,  depasturing,  and  keeping  of  certain  cattle 
by  this  deponent,  for  the  said  J.  S. 

For  work  and  labour,]  For  work  and  labour,  done  and  per- 
formed by  this  deponent  for  the  said  J.  S. 

For  work  and  labour  done  and  performed  by  this  deponent  and 
his  servants,  and  with  the  deponent's  horses,  carts,  and  waggons, 
for  the  said  J.  S. 

For  work,  labour,  and  materials,  by  this  deponent  done^  per- 
formed and  provided  for  the  said  J.  S. 

For  work,  labour,  care,  diligence,  and  attendance,  done,  per- 
formed and  bestowed  by  this  deponent,  as  an  attorney  and  so- 
licitor, in  and  about  the  [prosecuting,  defending,  and  soliciting 
of  certain  causes,  suits,  and  businesses]  for  the  said  J.  S.,  on 
his  retainer,  and  for  certain  fees  due  and  payable  to  this  de- 
ponent in  respect  thereof. 

For  work  and  labour,  care,  diligence,  and  attendance,  done, 
performed,  and  bestowed  by  this  deponent,  in  and  about  the 
drawing,  copying,  and  engrossing  of  certain  deeds  and  writings 
for  the  said  J.  S.,  and  in  and  about  other  business  for  the  said 
J.S. 

For  work  and  labour,  care,  diligence,  and  attendance,  done, 
performed  and  bestowed  by  this  deponent,  as  a  surgeon  and 
apothecary,  in  and  about  the  healing  and  curing  of  the  said  J.S. 
[and  his  family]  of  divers  diseases  and  maladies,  at  the  request 
of  the  said  J.  $.,  and  also  for  medicines  and  other  things  ad- 
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ministered,  applied  and  deliveredj  found  and  provided  by  this 
deponent,  to  and  for  the  said  J.  S.  [and  his  family]  at  his  like 
request. 

For  the  work  and  labour,  care  and  diligence,  done,  performed 
and  bestowed  by  this  deponent,  as  the  factor  and  agent  of  tbe^ 
said  J.  S.,  in  and  about  the  selling  and  disposing  of  certain 
goods  of  the  said  J.  S.,  and  in  and  about  other  business  cX  ti.^ 
said  J.  S. 

F&r  wages."]  For  wages  due  and  payable  from  the  said  J.  S. 
to  this  deponent,  for  the  service  of  this  deponent,  done  and 
performed  for  the  said  J.  S.,  as  the  hired  servant  of  the  said 
J.  S. 

For  salary  due  and  payable  from  the  said  J.  S.  to  this  depo- 
nent, for  the  service  of  this  deponent,  done  and  performed -for 
the  said  J.  S.,  as  clerk  to  the  said  J.  S. 

For  wages  due  and  payable  from  the  said  J.  S.  to  this  depo- 
nent, for  the  service  of  this  deponent,  by  him  done  and  per- 
formed as  a  mariner  on  board  of  a  certain  ship  of  the  said  J;  S., 

called  the ,  for  the  said  J.  S.     [Or,  if  the  commission  be 

against  the  captain,  then  '*  on  board  of  a  certain  ship  called  the 

,  whereof  the  said  J.  S.,  during  the  time  of  the  said  service, 

was  master  and  command  er/'j 

For  the  wages  of  this  deponent,  and  for  his  service  done  and 
performed  by  him  as  master  and  commander  of  a  certain  ship 
called  The ,  for  the  said  J.  S. 

For  carriage,']  For  the  carriage  and  conveyance  of  certain 
goods  carried  and  conveyed  by  this  deponent  in  certain  wag- 
gons and  other  carriages,  for  the  said  J.  S. 

For  freight  [primage  and  average]  due  and  payable  from  the 
said  J.  3.  to  this  deponent,  for  and  in  respect  of  the  carriage  and 
conveyance  of  certain  goods  and  merchandise  carried  and  con- 
veyed by  this  deponent,  in  and  on  board  of    a  certain  ship, 

whereof  this  deponent  was  master,  from to  — ,  for  the 

said  J.  S« 

For  the  lighterage  of  certain  goods,  carried  and  conveyed  by 
this  deponent  in  certain  lighters  and  other  vessels,  and  by  him 
shipped  and  landed  out  of  the  same,  for  the  said  J,S. 

For  the  carriage  and  conveyance  of  certain  goods  and  mer- 
chandise,   carried    and  conveyed  by  this  deponent  in  certain 

boats  and  other  vessels,  in  and  upon  a  certain  canal,  from 

to ,  for  the  said  J.  S. 

For  the  passage  of  the  said  J.  S.,  in  and  on  board  of  a  cer- 
tain  ship,   whereof   this  deponent   was  master,   from     ■ 
to . 
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For  ynmiunu  of  inturanee,']  For  certain  premiums  ef  intu* 
ranee  due  and  payable  from  Uie  said  J.  S.  to  this  deponent,  tot 
and  in  respect  of  this  deponent's  having  underwritten  certain 
poHcies  of  insurance,  for  the  insurance  of  certain  sums  of  money 
on  certain  ships  and  vessels,  goods,  wares,  and  merchandise, 
for  the  said  J.  S. 

For  money.']  For  money  lent  and  advanced  by  this  deponent 
fo  the  said  J.  S. 

F^r  money  paid,  laid  out  and  expended  by  this  deponent  to 
ana  for  the  use  of  the  said  J.  S. 

For  money  had  and  received  by  the  said  J.  S.,  to  and  for  the 
use  of  this  deponent. 

For  money  by  this  deponent  lent  and  advanced  to,  and  paid, 
laid  out  and  expended  for,  the  said  J.  S. ;  and  also  for  money 
had  and  received  by  the  said  J.  S.,  to  and  for  the  use  of  this 
deponent. 

On  a  policy  of  insurance.']  Upon  and  by  virtue  of  a  certain 
policy  of  insurance  on  a  certain  ship  of  this  deponent,  on  a 
voyage  from  —  to ,  and  which  said  policy  was  under- 
written by  the  said  J.  S.,  for  the  said  sum  of pounds.  And 

this  deponent  further  saith,  that  the  said  ship  on  her  voyage 
aforesaid,  was  captured  and  taken  as  prize  by  certain  enemies 
of  our  lord  the  King,  which  was  one  of  the  perUs  insured  ag^ainst 
in  and  by  the  said  policy ;  and  that  a  loss  of  one  hundred  per 
cent,  on  the  said  policy  has  since  been  adjusted  and  signed  by 
the  said  J.  S. 

On  a  bond  by  the  obligee.]     For  principal  and  interest  due  on 

a  bond,  bearing  date  the day  of in  the  year  of  our 

Lord ,  and  made  and  entered  into  by  the  said  J.  S.  to  this 

deponent,  in  the  penal  sum  of pounds,  conditioned  for  the 

payment  of pounds,  (being  the  amount  of  goods  sold  and 

delivered  before  that  time  by  this  deponent  to  the  said  J.  S.,"  or 
otherwise  describing  the  consideration  of  the  bond,)  with  lawful 
interest  for  the  same,  at  a  day  now  past. 

Upon  and  by  virtue  of  a  bond,  bearing  date  the day  of 

in  the  year  of  our  Lord ,  and  made  and  entered  into 

by  the  said  J.  S.,  to  this  deponent,  in  the  penal  sum  of 

pounds,  conditioned  for  the  performance  of  an  award  to  be  made, 
as  in  the  condition  of  the  said  bond  is  mentioned ',  and  by  which 
said  award,  since  made  in  pursuance  of  the  said  condition,  bear- 

tng  date  the day  of in  the  year  aforesaid,  the  said 

J.  S.,  was  awarded  to  pay  to  this  deponent  the  said  sum  of 

pounds  upon  a  day  now  past. 


On  B  bond  by  the  asngnee,']    A*  B.  of        ■,  gentleman,  and 

J.  N.  of ,  grocer,  being  sworn  and  examined  the  day  and 

year  and  at  the  place  aforesaid,  severally  make  oath  and  say* 
and  firsty  this  deponent  A.  B.  for  himself  saith,  that  Jose^ 
Styles,  the  person  against  whom  this  commission  of  bankrupt  is 
awarded  and  issued  forth,  did,  before  the  awarding  and  issuing 
of  the  said  commission,  duly  make  and  enter  into  a  certain  bond 

to  this  deponent^  bearing  date  the day  of in  the  year 

of  our  Lord  -^^ — ,  in  the  penal  sum  of pounds,  conditioned 

for  the  payment  of pounds,  (being  the  amount  of,"  Sfe. 

stating  the  consideration,  as  in  the  form  last  but  one),  with  lawful 
interest  for  the  same,  at  a  day  now  past ;  and  which  said  sum  of 
-^ —  jpounds  with  interest  thereon,  still  remains  wholly  due  and 
unpaia.  And  this  deponent  further  saith,  that  since  the  making 
of  the  said  bond,  the  same,  with  all  monies  due  thereon,  hath 
been  by  him  duly  assigned  unto  the  other  deponent  J.  N.  And 
this  deponent  J.  N.  for  himself  saith,  that  the  said  J.  S.  is  justly 
and  truly  indebted  unto  this  deponent,  as  assignee  as  aforesaid* 

in  the  sum  of pounds,  for  principal  and  for  interest  due  on 

the  said  bond  up  to  the day  of last  past. 

On  a  deed.}  Upon  and  by  virtue  of  a  certain  indenture,  bear- 
ing date  the day  of in  the  year  of  our  Lord  — , 

and  made  between  the  said  J.  S.  of  the  one  part,  and  this  depo- 
nent of  the  other  part,  whereby  the  said  J.  S.  covenanted  to  pay 

to  this  deponent  the  said  sum  of pounds,  at  a  day  now 

past. 

On  a  Judgment*]  Upon  and  by  virtue  of  a  judgment  of  the 
court  of as  of term  last  past,  whereby  this  depo- 
nent recovered  against  the  said  J.  S.  the  said  sum  of  - 
pounds,  for  his  damages,  cost  and  charges,  [or  whereby  this 
deponent  recovered  against  the  said  J.  S.  his  debt  amounting  to 

pounds,  as  also  the  sum  of pounds  for  his  damages, 

cost  and  charges.] 

On  a  decree."]    Decreed  to  this  deponent  by  a  decree  of  the 

High  Court  of  Chancery,  dated  the day  of now  last 

past,  and  pronounced  before  the  said  J.S.,  became  bankrupt  in  a 
cause  depending  in  the  said  court,  wherein  he  this  deponent  is 
complainant  and  the  said  J.  S.,  the  bankrupt,  is  defendant. 

For  an  annuity.]  For  the  arrears  of  a  certain  annuity  here- 
tofore granted  unto  this  deponent  by  the  said  Joseph  Styles 
and  also  in  the  further  sum  of  seven  hundred  pounds,  being  the 
anioont  ascertained  by  the  commissioners  under  the  said  com  • 
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miisioii  as  the  value  of  the  said  annaity ;  and  which  said  sams 
amount  in  the.  whole  to  eight  hundred  pounds :  for  which  said 
sum  of  eight  hundred  pounds,  or  any  part  thereof,  she  this  de- 
ponent hath  not,  nor  hath  any  person  by  her  order,  or  to  her 
knowledge  or  belief  for  her  use,  received  any  security  or  satis- 
faction whatsoever,  save  and  except  a  certain  indenture  bearing 
date  the"  S^c.  "  and  made  between"  S^c,  "  whereby"  S^c,  stating 
fhortly  the  purport  of  the  annuity  deed  or  other  securities,  and  ^ 
secured  by  the  bankrupt  only,  adding  **  which  said  deed,"  ^e. 
"  this  deponent  doth  hereby  surrender  and  give  up." 

For  money  paid  by  a  surety, "]     Upon  his  oath  saith,  that  on  or 

about  the day  of last  past,  and  before  the  date  and 

issuing  forth  of  the  commission  of  bankrupt  awarded  and  issued 

and  now  in  prosecution  against  Joseph  Styles,  of street,  in 

^e  said  city  of  London,  builder,  dealer  and  chapman,  he  this 
deponent  [as  surety  for  the  said  Joseph  Styles,  joined  with  the 
said  Joseph  Styles  in  a  joint  and  several  promissory  note  for  the 
payment  of  the  sum  of  five  hundred  pounds  to  one  James  Franks, 
payable  at  four  months  after  the  date  thereof.  And  this  depo- 
nent further  saith  that  on  the day  of last  past,  after 

the  issuing  of  the  said  commission,  he  paid  unto  the  said  James 
Franks  the  said  sum  of  £500  in  payment  and  discharge  of  the 
said  promissory  note,"  or  (ifke  have  compounded  the  debt")  "  the 
sum  of  £300  in  discharge  of  the  whole  sum  due  and  payable 
«pon  and  by  reason  of  the  said  promissory  note,  and  which  said 
sum  of  £300  the  said  James  Franks  then  received  in  discharge 
of  the  whole  sum  aforesaid,  and  delivered  up  the  said  promis- 
sory note  unto  this  deponent;"  or  stating  the  nature  of  the 
suretyship,  and  its  discharge,  according  to  the  fact,  and  so  as  to 
bring  the  case  within  the  words  and  meaning  of  the  statute.  See 
i.  Ch.  1.  $  7.]  *'And  this  deponent  further  saith  that  for  the  said 
sum  of  £300  so  paid  by  him  as  aforesaid,  as  surety  for  the  said 
Joseph  Styles,  or  for  any  part  thereof,  he  this  deponent  hath  not 
nor  hath  any  person  by  his  order,  or  to  his  knowledge  or  belief 
for  his  use,  received  any  security  or  satisfaction  whatsoever. 

*  This  deponent,  at  the  tim£  he  proves  his  debt  should  exhibit 
to  the  commissioners  the  instrument  by  which  he  became  surety. 


9 


Contingent  debts.'}  The  affidavit  in  this  case  states  the  debt, 
and  the  contingency  upon  which  it  is  payable,  and  states  the 
contingency  to  have  happened,  and  when ;  or  states  that  the 
bankrupt  is  indebted  unto  th&  deponent  in  a  certain  sum, 
"  being  the  amount  ascertained  by  the  commissioners  under  the 
said  comndssUm,  as  the  value  of  the  said  debt,**  as  the  case  may 
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be ;  (see  Ch.  1*  $  7.)  and  concluding  in  the  usnal  form,  that  the 
deponent  has  not  received  any  secnrity  or  satisfaction  for  the 
same,  save  and  except,  &c. 

Where  the  debt  hat  been  sold.']     James  Brown,  of street, 

in  the  city  of  London,  silk  manufacturer,  and  John  Anderson  of 

in  the  said  city,  merchant,  being  severally  examined  the 

day  and  year  and  at  the  place  aforesaid :  the  said  James  Brown 
(being  one  of  the  people  called  Quakers)  doth  solemnly  affirm 
that  Joseph  Styles,  the  person  against  whom,"  [^c.  as  in  ordi' 
fion/  eases,  to  the  words']  "  any  security  or  satisfaction  whatso- 
ever, save  and  except  from  the  said  John  Anderson.  And  this 
deponent,  John  Anderson  being  sworn,  the  day  and  year  and 
at  the  place  aforesaid,  upon  his  oath  saith,  that  before  the  date 
and  issuing  forth  of  the  said  commission,  he  this  deponent,  for 
a  valuable  consideration,  did  purchase  of  and  from  the  said 
James  Brown  the  said  debt ;  and  that  after  the  said  purchase, 
and  before  the  date  and  issuing  forth  of  the  said  commission, 
this  deponent  received  from  the  said  Joseph  Styles  the  sum  of 

pounds,  in  part  payment  of  the  said  debt,  leaving  the  sum 

of  pounds  still  due  and  owing  unto  this  deponent  j  and 

therefore  this  deponent  saith  that  the  said  Joseph  Styles  was, 
at  and  before  the  date  and  issuing  forth  of  the  said  commission, 
and  still  is  justly  and  truly  indebted  unto  this  deponent  in  the 

sum  of pounds,  being  the  rest  and  residue  of  the  said  debt 

so  due  to  him  as  aforesaid  ;  for  which  said  sum  of pounds, 

or  any  part  thereof,  he  this  deponent  hath  not,  nor  hath  any  per- 
son  by  his  order,  or  to  his  knowledge  or  belief  for  his  use, 
received  any  security  or  satisfaction  whatsoever. 

Where  there  are  mutual  debts,]  This  is  the  same  as  in  ordi- 
nary cases,  the  creditor  proving  for  the  amount  merely  of  the 
balance  due  to  him  *'  for  goods  sold  and  delivered,"  or  the  like. 

Where  the  creditor  has  already  proved  another  debt.  Same  as 
in  ordinary  cases,  to  the  words  *'  for  goods  sold  and  delivered 
by  this  deponent,  unto  the  said  Joseph  Styles,  which  together, 
with  the  sum  of  five  hundred  pounds  before  proved  by  this  de- 
ponent j  make  in  all  the  sum  of pounds ;  for  which  said 

sum  of pounds  or  any  part  thereof,"  ^c.  as  in  ordinary 

cotes  to  the  end. 

If  there  be  two  or  more  different  species  of  debt,  they  may  be 
joined  in  the  same  affidavit,  thus :  **  indebted  unto  this  deponent 

in  the  sum  of pounds,  for  goods  sold  and  delivered  by  this 

deponent  to  the  said  J.  S.  \  and  also  for  meat,  drinkj  wasbinf 
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and  lodging,  and  other  necessaries,  by  this  deponent  found  and 
provided  for  the  said  J.  S. ;  and  also  for  work  and  labour  done 
and  performed  by  this  deponent  for  the  said  J.  S. ;  and  also  for 
money  by  this  deponent  lent  and  advanced  to,  and  paid,  laid 
0at  and  expended  for,  the  said  J.  S. ;  and  also  for  money  had 
and  received  by  the  said  J.  S,  to  and  for  the  use  of  this  depo- 
nent." 

Affidavits  of  Debt  by  particular  Penofu. 

By  a  partner,']    J.  N.  of [S^c,  as  in  the  form  ante,  p.  29, 

to  the  words]  is  justly  and  truly  indebted  to  this  deponent  and 

to  W.  N,  his  partner,  in  the  sum  of pounds,  for  goods  sold 

and  delivered  by  this  deponent  and  his  said  partner  to  the  said 
J*S. 

Or,  is  justly  and  truly  indebted  to  this  deponent  in  the  sum 

of pounds,  for  goods  sold  and  delivered  by  this  deponent 

and  one  W.  N.,  his  partner,  in  his  life-time,  now  deceased,  and 
whom  this  deponent  hath  survived,  to  the  said  J.  S. 

By  the  assignee  of  a  bankrupt.]  J.  N.  of ,  grocer,  assignee 

of  the  estate  and  effects  of  A.  B.  a  bankrupt,  being  sworn  [^c. 
as  in  the  form  ante,  p,  29,  to  the  words]  is  justly  and  truly  in- 
debted to  this  deponent,  as  assignee  as  aforesaid,  in  the  sum  of 

pounds,  for  goods  sold  and  delivered  by  the  said  A.  B. 

before  his  bankruptcy,  to  the  said  J.  S.  as  appears  by  the  books 
of  the  said  A.  B.  and  as  this  deponent  verily  believes. 

By  executor  or  adminittrator,]  J.  N.  of ,  grocer,  execu- 
tor of  the  last  will  and  testament  of  A.B.  deceased,  being 
sworn  [4rc.  as  in  the  form,  ante  j).29,  to  ike  worde],  is  justly  and 
truly  indebted  to  this  deponent,  as  executor  as  aforesaid,  in  the 

sum  of pounds,  for  goods  sold  and  delivered  by  Uie  said 

A.  B.  in  his  life- time  to  the  said  J.  S.  as  appears  by  the  books 
of  the  said  A.B.  and  as  this  deponent  verily  believes. 

J.  N.  of  -^ — ,  grocer,  executor  of  the  last  will  and  testa- 
ment of  C.  D.  deceased,  who  in  his  life-time  was  executor  of 
die  last  will  and  testament  of  A.  B.  deceased,  being  sworn  [pic. 
as  in  the  form  ante  p.  29,  to  the  words]  is  justly  and  truly  in- 
debted to  this  deponent,  as  executor  as  aforesaid,  in  the  sum  of 

pounds,  for  goods  sold  and  delivered  by  the  said  A.  B.  in 

his  life-time  to  the  said  J.  S.  before  he  became  bankrupt,  as 
appears  by  the  books  of  the  said  A,  B.  and  as  this  deponent 
verily  believes. 

J.  N.  of ,  grocer,  administrator  of  all  and  singular  the 

goods  and  chattels,  rights  and  credits,  which  were  of  A.  B.  de- 
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ceased,  at  the  time  of  his  death,  who  died  intestate,  being  sworn 
[^fc.  at  in  the  form  last  but  oneJ] 

J.  N.  of  ',  grocer,  administrator  of  all  and  singular  the 
goods,  chattels,  rights  and  credits,  which  were  of  A.B.  deceased, 
at  the  time  of  his  death,  left  unadministered  by  C.  D.  in  his 
life-time,  now  deceased  (and  which  said  C.  D.  in  his  life-time 
was  executor  of  the  last  will  and  testament  of  the  said  A.  B. 
deceased),  with  the  will  of  the  said  A.  B.  annexed,  being  sworn 
[Sfe,  as  in  the  farm  last  but  one,'\ 

*«*  The  deponent  at  the  time  of  tendering  his  proof  must  exhibit 
the  probate  or  letters  of  administration  to  the  commissioners. 

By  a  corporation  or  public  company^]  Jamos  Fraser,  of  — — — 
street,  in  the  city  of  London,  gentleman,  agent  for  the^*  [A«re  name  the 
corporation,  ^c]  "  and  duly  authorized  by  them  to  make  this  proof 
for  them  and  on  their  behalf,  being  sworn  and  ezaniined  on  the 
day  and  year,  and  at  the  place  aforesaid,  upon  his  oath  saith, 
that  Joseph  Styles,  the  person  against  whom  this  commission  of 
bankrupt  is  awarded  and  issued  forth,  was  at  and  before  the  date 
and  issuing  forth  of  the  said  commission,  and  still  is  justly  and 
truly  indebted  unto  the  said  [S^c,  as  above']  in  the  sum  of  [^c* 
here  state  the  amount  and  Tiature  of  the  Mt,  as  in  the  forms 

already  given]  ;  for  which  sum  of ,  or  any  part  thereof,  the 

said"  [E;c,  as  above]  **  have  not,  nor  hath  any  person  by  their 
order  or  for  their  use,  to  the  knowledge  or  belief  of  this  depo* 
mnt,  received  any  security  or  satisfaction  whatsoever. 

Deposition  where  the  creditor  had  before  proved  a  debt  undgr  the 

commission, 

George  Brook,  of  &c.  that  Joseph  Styles,  the  person  against 
whom  this  commission  of  bankrupt  is  awarded  and  issued  forth 
was  at  and  before  the  date  and  issuing  forth  of  the  said  com- 
mission, and  still  is,  justly  and  truly  indebted  unto  this  deponent 
and  James  Ward,  his  partner,  in  the  sum  of  £96,  for  goods  sold 
and  delivered ;  which  with  the  £100  before  proved  by  this  de- 
p6nent,  make  together  the  sum  of  £196;  for  which  said  sum 
of  £196,  or  any  part  thereof,  he,  this  depouent  and  his  said 
partner  have  not,  nor  hath  either  of  them  or  to  the  knowledge 
or  belief  of  this  deponent,  hath  any  other  person,  to  their 
or  either  of  their  use,  received  any  security  or  satisfaction  what- 
soever. 
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If  any  of  the  creditors  live  remote  from  the  jdaee  of  meeting, 
they  may  prove  their  debts  by  affidavits,  to  be  sworn  before  a  Master 
in  Chancery,  ordinary  or  extraordinary,  ThefoUowing  is  the  form 
of  the  affidavits  : 

Affidavit  of  D^t  by  a  Creditor  residing  at  a  distance. 

In  the  matter  of  Joseph  Styles,  a  bankrupt. 

Samuel  Bury,  of ,  in  the  county  of ,  tanner,  maketh 

oath  and  saith,  that  Joseph  Styles,  of street,  in  the  city  of 

London,  builder,  dealer  and  chapman,  the  person  against  whom 
a  commission  of  bankrupt  hath  been  lately  awarded  and  issued, 
and  is  now  in  prosecution,  was  at  and  before  the  date  and  issu» 
ing  forth  of  the  said  commission,  and  still  is,  justly  and  truly 
indebted  to  this  deponent  in  the  sum  of  sixty  pounds  [for  goods 
sold  and  delivered  by  this  deponent  unto  the  said  Joseph  Styles^  ; 
and  this  deponent  saith  that  he  hath  not,  nor  hath  any  person 
to  his  use,  nad  or  received  any  manner  of  satisfaction  or  secu- 
rity whatsoever  for  all  or  any  of  the  said  sum  of  sixty  pounds 
[save  and  except"  ^c.  as  in  a  depositionl.    See  ante  p,  29,  32. 

r  Sworn  at aforesaid, 

^      f  one  thousand  eight  hundred  twenty'seven, 
^  before  me> 

Court  of  Commissioners  of  Bankrupt, 
Exhibited  to  us  this  sixteenth 
day  of  August,  1826, 
under  a  commission  of  bankruptcy 
against  Josej^  Styles. 

*«*  This,  when  sworn,  must  be  exhibited  to  and  signed  by  the 
eommissioners,  and  Jiled  with  the  proceedings. 

The  like  by  a  creditor  residing  abroad.']     Same  as  in  ordinary 
cases,  except  as  to  the  jurat,  which  is  thus : 

Sworn  at ,  this  day  of ,  1827,  before 

me,  a  magistrate  of ,  where  the  said  J.  N. 

is  now  residing. 

S.K. 

*«^  This  must  be  attested  by  a  notary  public,  or  the  British 
minister  or  consul  of  the  place  ;  and  the  attestation  may  be  in  this 
form  : 

X,  A.B.  of ,  notary  public,  do  hereby  attest  that  the  said 

J.  N.  did  on  the day  of ,  1825,  make  this  deposition 
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before  the  said  S.K.  at ,  and  that  the  said  S.  K.  w  a  ma- 
gistrate of ,  and  that  the  name  S.  K.  is  in  the  hand-writing 

of  the  said  S.  K. 

^^*  To  be  signed  by  the  notary,  and  verified  by  kit  notorial 
9uU. — The  like  attettation  may  be  made  by  a  Britiih  minister  or 
consul.    See  i.  Ch.  1,  $  7. 


If,  from  the  nature  rf  the  ddtt,  the  amount  of  it  cannot  he  tm- 
mediately  ascertained,  the  creditor  tvill  be  permitted  to  enter  a 
elaimfor  it,  until  regular  proof  of  it  be  made,  thus : 

Claim  by  a  Creditor. 

George  Sheridan,   of street,   in  the  dty  of  London, 

warehouseman,  claims  a  debt  of  £100,  due  to  the  said  George 
Sheridan  from  Joseph  Styles  the  bankrupt,  for  [goods  sold  and 
delivered.] 

*^*  To  be  subscribed  by  the  creditor,  and  signed  in  the  margin 
by  the  commissioners^ 


Or  if  the  creditor  should  be  abroad,  or  the  like,  and  his  proof  ef 
dtbt  cannot  therefore  be  immediately  produced,  his  clerk  or  agent 
vill  be  allowed  to  enter  a  claim  for  it,  until  the  regular  prorf  of 
it  can  be  given,  thus : 

Claim  by  a  Clerk  or  Agent, 

James  Croft,  clerk"  [or  "  agent]  to  George  Sheridan,  of    ■ 
street,  in  the  city  of  London,  warehouseman,  claims  a  debt  of 
£100  due  to  the  said  George  Sheridan  from  Joseph  Styles,  the 
bankrupt,  for  [goods  sold  and  delivered.] 

*^*  To  be  subscribed  and  signed  as  the  last  form. 

So  the  obligee  in  a  bottomry  or  respondentia  bond,  or  the  assured 
in  a  policy  of  insuraru:e,  may  enter  a  claim  for  the  amount,  and 
may  prove  upon  the  estate  afterwards,  when  the  loss  or  contingency 
shall  have  happened  (6  Geo.  4,  c.  16.  s.  53.  i.  Ch.  1.  $  7.)  ;  thus: 

Claim  upon  a  Bottomry  or  Respondentia  Bond,  or  Policy  of 

Insurance. 

John  Armstrong,  of street,  in  the  city  of  London,  mer- 
chant, claims  a  debt  of  £500,  due  from  Joseph  Styles,  the 
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bankrupt,  to  the  said  John  Armstrong,  as  obligee  in  a  certain 
bottomry"  [or  "  respondentia]  bond  for  that  amount,  bearing 

date  the day  of ,  1824,"  [or  "  as  the  assured  in  a 

certain  policy  of  insurance  for  that  amount,  upon  goods  by  the 
Victory,  from  Jamaica  to  liOndon,  bearing  date  — —  day  of 
,  1824.] 

*«*  To  be  mbscrihed  and  signed  as  above. 


Order  for  payment  of  one  month's  Wages  to  a  Clerk  of  the 
Bankrupt,  under  the  4Bth  section  of  the  6th  Geo.  4,  c.  16. 

At  the  Court  of  Commissioners  of  Bankrupts,  Basinghall  Street, 
in  the  City  of  London,  the  16th  (lay  of  May,  1827. 

'Whereas  it  appears  to  us,  the  major  part  of  the  commission- 
ers in  the  commission  named  against  Joseph  Styles,  of ,  ^c. 

on  the  oath  of  James  Tucker,  late  clerk  to  the  said  Joseph  Styles, 
that  the  said  Joseph  Styles  was  indebted  to  the  said  James  Tucher 
in  the  sum  of  £75,  being  six  months'  wages  or  salary  due  to 
the  said  James  Tucher  from  the  said  Joseph  Styles  at  the  date 
and  suing  forth  of  the  said  commission  ;  we  hereby  order  you 
to  pay  the  same  out  of  the  estate  of  the  said  Joseph  Styles. 

To   and  , 

assignees  of  the  estate  and  effects 

of  Joseph  Styles,  a  bankrupt.         (^Signed  by  the  Commmissioners.) 


The  same  in  respect  of  an  Apprentice  Fee,  under  the  49th  section 

of  the  Statute. 

Whereas  it  appears  to  us,  the  major  part,  &c.  on  the  oath  of 

James  Tucker,  of ,'S^c.  that  by  indenture  bearing  date  the 

day  of ,  1826,  the  said  James  Tucker  was  bound  ap- 
prentice to  the  said  Joseph  Styles,  and  that  the  sum  of  £100 
was  paid  to  the  said  Joseph  Styles,  by  or  on  the  behalf  of  the 
said  James  Tucker,  as  an  apprentice  fee ;  we,  therefore,  upon 
due  proof  thereof,  and  taking  into  consideration  the  time  that 
the  said  James  Tucker  hath  resided  with  the  said  Joseph  Styles, 
do  hereby  order  you  to  pay  the  sum  of  £25  to  the  said  Jamet 
Tucker,  out  of  the  estate  and  effects  of  the  said  Joseph  Styles. 

To    and    , 

assignees  of  the  estate  and  effects 

of  Joseph  Styles,  a  bankrupt.         (Signed  by  the  Commissioners.) 
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Every  instrument  exhibited  to  the  eommissionen,  tueh  as  bUU  of 
exchange,  promissory  notes,  bonds,  affidavits,  ifc,  i;e,  must  have  a 
memorandum  thereof  indorsed  or  toritten  on  them,  thus : 

Form  of  an  Exhibit, 

Court  of  Commissioners  of  Bankrupt,  16th  August,  1826. 

Exhibited  to  us,  under  a  commission  of  bankrupt  against 
Joseph  Styles. 

*^*  To  be  signed  by  three  commissioners,  if  an  affidavit  or  depo- 
sition ;  but  if  a  security  or  probate  of  a  toUl,  S^c,  then  by  one 
eommissioner  only. 


After  all  the  creditors  who  have  appeared  have  proved  their  debts, 
the  solicitor  must  make  out  a  list  rf  the  debts  proved,  and  get  it 
signed  by  the  commissioners,  (^Ord,  Eld,  Bth  Aug,  1809,)  thus: 

The  List  of  the  Ddtts  proved. 

At  the  Court  of  Commissioners  of  Bankrupt,  16th  August,  1825. 

list  of  debts  proved  this  day,  under  a  commission  of  bank- 
rupt against  Joseph  Styles. 

James  Windham     -    - £20  0    0 

Charles  Jameson ----     30  00 

George  Brook,  for  self  and  partner  (James  Ward)     40  0    0 

Andrew  Dundas 60  00 

£140    0    0 
*^*  To  be  signed  by  the  eemmissioners» 


Lastly,  having  had  all  the  proceedings  signed  by  the  eemmU- 
sumers,  tack  them  in  their  order,  with  the  proceedings  of  the  former 
meeting  ;  and,  in  London  commissions,  make  a  short  note  for  the 
registrar  of  the  particulars  required  to  be  registered  at  his  office, 
(See  i.  p.  3,)  and  pay  him  Us, 
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As  a  great  proportion  of  the  debts  are  proved  at  this  meeting, 
and  as  the  otfusr  business  which  usually  occurs  at  the  first  public 
meeting,  such  as  the  qualification  of  a  single  commissioner,  the 
bankrupt's  surrender,  8^c,  may  probably  be  deferred  to  this  meeting, 
the  solicitor  should  furnish  himself  t^th  the  necessary  forms  ac* 
eordingly,  and  fill  them  up,  8^c,  as  occasion  may  require,  as  directed 
in  the  last  section. 

The  business  peculiar  to  this  meeting  is,  the  choice  and  appoint' 
ment  of  Assignees,  and  the  taxation  ^  the  solicitor's  and  messen^ 
ger^s  bills. 

Creditors  may  either  attend  themselves  and  vote,  or  depute  other 
persons  by  power  of  attorney  to  vote  for  them,  in  the  ehinoB  of  as- 
signees.     The  following  is  the  form  of  the 

Power  of  Attorney  to  vote  in  Choice  of  Assignees, 

Know  all  men  by  these  presents,  that  I,  Charles  Jameson,  of 
the  city  of  York,  innkeeper,  one  of  the  creditors  of  Joseph  Styles, 
against  whom  a  commission  of  bankrupt  under  the  great  seal  of 
Great  Britain  hath  been  awarded  and  issued  and  is  now  in  pro- 
secution, bearing  date  at  Westminster  the day  of one 

thousand  eight  hundred  and  twenty-seven,  have  made,  ordained, 
constituted  and  appointed,  and  by  these  presents  do  make  or- 

dain  constitute  and  appoint,  John  Franks,  of street,  in  the 

eity  of  London,  merchant,  my  true  and  lawful  attorney,  for  me  and 
in  my  name,  place  and  stead,  to  appear  before  the  commissioners 
in  and  by  the  said  commission  named  and  authorised,  or  the 
major  part  of  them,  at  the  Court  of  Commissioners  of  banknipts, 
Basinghall  Street,  in  the  city  of  London,  or  elsewhere,  at  the 
days  and  times  appointed  in  the  London  Gazette  for  the  choice 
of  assignees  of  the  estate  and  effects  of  the  said  Joseph 
Styles,  and  then  and  there  for  me  and  in  my  name  to 
consent  with  whom  the  monies  to  be  received  from  time  to 
time,  amounting  to  the  sum  of  one  hundred  pounds  or  upwards, 
out  of  the  said  bankrupt's  estate  and  effects  shall  remain 
until  the  same  be  divided ;  and  also  for  me  and  in  my  name 
to  vote  in  the  choice  of  one  or  more  assignee  or  assignees  of 
the  said  bankiiipt's  estate  and  effects ;  and  also,  in  case  that 
I,  the  said  Charles  Jameson,  should  happen  to  be  chosen  assignee 
under  the  said  commission  against  the  said  Joseph  Styles,  then 
as  fhy  said  attorney,  and  for  me  and  in  my  name,  to  accept  the 
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said  trust ;  and  further  to  act  do  and  perform  all  and  iHiatsoever 
shall  be  needful  and  requisite  to  be  done  in  about  or  concern* 
iog  the  premises.  And  /  do  hereby  ratify  confirm  and  allow  aU 
and  whatsoever  my  said  attorney  diall  lawfully  do  or  cause  to 
be  done  for  me,  by  virtue  of  these  presents  and  of  the  power 
and  authority  hereby  to  him  by  me  given.    In  witness  whereof 

I  have  hereunto  set  my  hand  and  seal this  day  of in 

the  sixth  year  of  the  reign  of  our  Sovereign  Lord  George  the 
fourth,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  king,  defender  of  the  faith,  and  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  twenty-teven. 

Scakd  and  deUvered   J  cAorte  Jameum.  (I.  &) 

m  the  presence  of    3  ^        ^ 

J.T. 
R.W. 

*^*  To  be  written  on  unstcanped  paper,  and  to  which  must  be 
mnnexed  the  following  affidavit  of  the  execution  thereof,  sworn  be- 
fore a  Master  in  Chancery,  ordinary  or  extraordinary;  or  the 
execution  may  he  sworn  to,  viva  voce,  brfore  the  commissioners. 
See  i.  Ch.  1.  §  8. 

Affidavit  of  the  execution  thereof. 

J.  7.  of ,  gentleman,  maketh  oath  and  saith,  that  he  was 

present  and  did  see  Charles  Jameson,  of  the  city  of  York,  inn- 
keeper, duly  sign  seal  and  as  his  act  and  deed  deliver  the  letter 
of  attorney  hereunto  annexed,  and  that  the  name  Charles  Jame- 
son, subscribed  against  the  seal  of  the  said  letter  of  attorney,  is 
the  proper  hand-writing  of  the  said  Charles  Jameson,  and  that 
the  names  of  this  deponent,  and  of  A.  W,,  subscribed  to  the  said 
letter  of  attorney,  as  witnesses  to  the  execution  thereof,  are  of 
this  deponent's  and  of  the  said  R.PT.'s  own  proper  respective 
hand-writing. 

Sworn  at  York  aforesaid, 

J,  T  i  this day  of in 

)  the  year  of  our  Lord  one 
Courtof  Commissioners  of  Bankrupt,  S  thousand  eight  hundred 
Exhibited  to  us  this  f  and  twenty-seven,  be£Drt 

23d  day  of  May,  )  .        ^  me. 

1827,    under    a 

commission       of 

bankrupt  against 

Joseph  Styles, 

*»♦  Tfi  be  exhibited  to  the  commissioners  and  signed  by  them. 
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After  the  creditort  pretent  have  proved,  they,  and  the  creditors 
toko  have  before  proved  their  d^s,  (being  creditors  respectively  to 
the  amount  of  £10  ami  upoModA^  oend  the  persons  appointed  by 
power  of  attorney  at  above-mentioned,  retire  and  make  choice  of 
one  or  more  persons,  usually  the  most  considerable  of  the  creditors, 
as  assignees,  though  it  is  not  necessary  that  they  should  be  credi- 
tors; and  they  thereupon  sign  thefolhwing  memorandum  thereof, 
and  the  assignees  their  acceptance. 

Memorandum  of  the  Choice  of  Assignees, 

At  the  Court  of  Commissioners  of  Bankrupts,  Basinghali  Street, 
in  the  City  of  London,  the  23d  day  of  May,  1827. 

Memorandum.  This  being  the  day  appointed  in  the  London 
Gazette  for  the  choice  of  Assignees  of  the  estate  and  effects  of 
Joseph  Styles,  the  person  against  whom  the  commission  of  bank- 
rupt now  in  prosecution  hath  been  awarded  and  issued,  we, 
whose  names  are  hereunder  written,  being  the  major  part  of 
the  creditors  of  the  said  Joseph  Styles  present  at  this  meeting, 
and  who  have  proved  our  debts  to  be  ten  pounds  and  upwards, 
have  chosen  ana  do  hereby  nominate  and  choose  James  Galbraith 
and  Christopher  Jameson,  both  of  London,  merchants,  to  be  the 
assignees  of  the  estate  and  effects  of  the  said  Joseph  Styles,  and 
we  do  desire  that  an  assignment  thereof  be  made  to  them  by 
the  commissioners  under  the  said  commission  accordingly, 

James  Windham. 
For  Charles  Jameson  (by  power  of  attorney 
in  this  behalf)  John  Franks. 
George  Brook,  for  self  and  Co, 
We  accept  of  the  said  trust, 
James  Galbraith, 
Christopher  Jameson, 

Memorandum.  That  before  the  creditors  of  the  said  bank- 
rupt proceeded  to  the  choice  of  the  above  assignees,  the  major 
part  in  value  of  the  creditors  present  at  such  meeting  did  direct 
that  when  the  monies  arising  by  and  to  be  received  from  time 
to  time  out  of  the  said  bankrupt's  estate  should  amount  to  £100 
and  upwards,  the  same  should  from  time  to  time  be  paid  into 
and  remain  with  Messrs,  V,  TT.  and  Co,,  bankers,  London,  in  the 
name  of  the  said  assignees,  until  the  same  should  be  divided 
amongst  the  creditors. 

James  Windham. 
For  Charles  Jameson  (by  power  of  attoraey 
in  this  behalf)  John  Franks, 
George  Brook,  for  self  and  Co. 
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T%€  eommistianen  then  execute  the  astignment  to  the  aseigneet, 
and  a  bargain  and  sate,  if  the  bankrupt  were  teued  of  real  pr»- 
perty  ;  or  they  join  with  the  jrrovmonal  atngnee  in  such  auignment 
or  bargain  and  tale,  v>here  there  hat  preoioutty  been  a  provitional 
attignment.  The  following  are  theformt ;  any  of  which  may  be 
had,  in  blank,  at  the  ttationers.  The  tolieitor  to  the  committien 
should  bring  with  hhn  to  thit  meeting  tueh  of  them  at  are  requirite, 
JiUed  up  and  ready  for  execution, 

Attignment, 

This  Indenture,  made  the  day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  twenty-five,  between 
A.  B.,  C.  D.  and  £.  F.,  esquires,  the  major  part  of  the  commis* 
sioners  named,  authorised,  and  appointed  in  and  by  a  certain 
commission  of  bankrupt  awarded  and  issued  against  Joseph 
Styles  of  ■  street,  in  the  city  of  London,  builder,  dealer  and 

chapman,  of  the  one  part,  and  L.  M,  of -,  merchant,  and 

O.P.  of ,malster,  of  the  other  part:  Whereas  bis  Ma- 
jesty's commission  under  the  Great  Seal  of  Great  Britain, 
grounded  upon  the  statute  made  and  now  in  force  concerning 

bankrupts,  bearing  date  at  Westminster  the day  of       ' 

last,  hath  been  awarded  and  issued  against  the  said  Joseph  Styles, 
directed  to  the  said  A.  B.,  C.  D.  and  £.  F.,  esquires,  together 
with  G.  H.,  esquire,  and  I.  K.,  gentleman,  thereby  giving  full 
power  and  authority  unto  them  the  said  commissioners,  four  or 
three  of  them,  to  execute  the  same ;  as  in  and  by  the  said  com- 
mission, relation  being  thereunto  had,  may  more  fully  and  at 
large  appear.  And  whereas  the  major  part  of  the  said  commis- 
doners  have  duly  qualified  themselves  to  act  in  the  said  com- 
mission, by  taking  the  oath  required  for  that  purpose ;  and,  hav- 
ing begun  to  put  the  said  commission  into  execution,  upon  due 
examination  of  witnesses  and  other  good  proof  upon  oath  before 
them  taken,  have  found  that  the  said  Joseph  Styles  did,  for  the 
^aoe  of  [two]  years  and  upwards,  now  last  past,  before  the 
date  and  suing  out  of  the  said  commission,  carry  on  and  follow 
the  trade  and  business  of  a  builder ;  and  during  all  that  time 
did  seek  and  endeavour  to  get  his  livelihood  thereby,  as  others 
of  the  same  trade  and  business  usually  do ;  and  that  the  said 
Joseph  Styles,  so  seeking  and  endeavouring  to  get  his  livelihood 

thereby,  became  indebted  to  John  Nokes  of street,  in  the 

said  city  of  London,  merchant,  in  the  sum  of  one  hundred  and 
seventy-four  pounds,  and  being  so  indebted  as  aforesaid,  did, 
before  the  date  and  suing  forth  of  the  said  commission,  in  the 
judgment  of  the  major  part  of  the  said  commissioners,  become 
baiS^ruptto  all. intents  and  purposes  within  the  true  meaning 
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of  the  stat«te  in  the  said  eommiBuoii  named,  and  w«a  by 
them  declared  baahrapt  accordingly.  And  wheraas  on  the  day 
of  the  date  of  these  presents,  being  the  day  appointed  aecoiding 
to  the  notice  in  the  London  Gazette,  for  the  choice  of  an  aaeignee 
or  assignees  of  the  said  bankmpt'a  estate  and.  effects,  ai  the 
Court  of  Commissioners  of  Bankrupt,  London^  the  nkajor  partin 
value  o^  the  creditors  of  the  said  JoBtpk  S/tyieai  then  present, 
whose  debts  amounted  to  the  sum  of  ten  pounds  and  upwards 
respectively,  did  then  and  there  nominate  aud  choose  the  said 
L.  M.  and  O.  P.*  to  be  the  assignees  of  the  estate  and  effects 
of  the  said  Joseph  Styles.  Now  this  indenture  witnesseththat 
the  said  commissioners,  parties  to  these  presents,  in  further  eie- 
cution  of  the  scud  commission,  and  by  force  and  virtve  thereof, 
and  of  the  said  statutes  therein  mentioned,  and  for  and  in  con- 
sideration of  the  snm  of  five  shillings  a  piece  of  lawful  money  of 
Great  Britain,  to  them  the  said  commissioners,  parties  to  theee 
presents,  in  hand  paid  by  the  said  L.  M.  and  O.  P.  at  or  before 
the  sealing  and  delivery  of  these  presents,  (the  receipt  wteeneef 
is  hereby  acknowledged,)  and  also  for  and  in  consideration  of  the 
covenants  hereinafter  contained  on  the  part  and  b«lialf  of  the 
said  L.  M.  and  O.  P.,  tlieir  and  every  of  tiieir  ezecutort  and 
administrators  to  be  kept,  done,  and  perfoimed,  and  to  and  for 
the  uses,  intents,  and  purposes  hereinafter  mentioirad  and  ei- 
pressed,  Have  and  each  of  them  hath  ordered,  disposed^  t«r- 
gained,  sold,  asngned,  transferred,  and  set  over,  and  by  these 
presents  (as  much  as  in  them  the  aaid  commissioners,  parties  to 
these  presents,  lietb,  and  they  lawfully  may,)  do,  and  each  of 
them  doth  order,  dispose,  bai^gain,  sell  assign,  transfer,  and  set 
over  unto  the  said  L.  M.  and  O.  P.,  their  executors^  adminis- 
trators and  assigns,  all  and  singular  the  goods,  ohatt^,  wane, 
merchandizes,  effects,  debts,  sum  and  sums  of  money,  an^  all 
other  personal  estate  whatsoever  and  wheresoever,  as  well  joint 
aa  separate,  whereof  the  said  Joseph  S^les  wa»  possessed  of, 
interested  in,  or  entitled  unto  at  the  time  he  became  bankmpt, 
or  at  any  time  since;  and  all  the  estate,  right,  title,  or  interest^ 
equity  of  redemption,  property,  claim  and  demand,  whatsoever, 
of  him  the  said  Joseph  Stples,  ol,  in  or  to  the  premises  or  any 
part  thereof,  to  have  and  to  hold  receive  and  take,  the  said 
goods,  chattels,  wares  and  merchandizes,  debts,  sum  and  sums  of 
money,  and  efibcts,  and  all  and  singular  other  tiie  premises  heie- 
iabeioreordered,  disposed,  bargain^,  sold,  assigned,  transliBRed, 
and  set  over,  and  mentioned  or  intended  so  to  be,  and  ever^ 
part  and  parcel  thereof,  unto  the  said  L.  M*  and  OiP.,  their 
executors,  administratois  and  assigns,  from  henoefertb  as  their 
own  proper  goods  and  chattels  for  ever;  in  trest,  nevertheless, 
to  and  for  the  use,  benefit  and  advantage  of  them  the  said'L»K« 
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lad  O.  P.  and  all  such  odier  of  the  citdlwnrof  the  udd  JoMjili 
Styles  as  have  already  sought,  or  shall  hereafter  in  due  tiale 
eeme  m  as  credHeirs  and  seek,  i«lief,  by  virtne  of  the  said  com- 
flUMleB,  aecerding  to  the  limitations  and  directions  of  the  sta- 
tnttfinthat  behalf  made  and  provided,  and  to  and  for  no  other 
use,  intent  or  purpose  whatsoeirer.     And  the  said  L.  M.  and 
O.  P.  for  themselves,  their  and  every  of  their  heirs,  executors 
and  administrators  respectively,  do  hereby  jointly  and  severally 
covenant,  promise  and  agree  to  and  with  the  said  commissioners, 
parties  to  these  presents,  their  executors  and  administrators,  and 
each  and  every  of  them,  by  these  presents,  in  manner  follow- 
ing, that  is  to  say.  That  they  tiie  said  L.  M.  and  O.  P.,  their 
•xecotors,  administrators  and  assigns,  and  every  of  them,  shall 
and  will,  with  all  convenient  speed,  use  their  utmost  and  best 
eadeavoum  and  means  to  recover  and  get  into  their  hands  all  and 
singular  the  goods,  chattels,  wares  and  merchandizes,  debts, 
and  effects,  whatsoever  and  wheresoever,  of  or  belonging  to  the 
said  Joseph  Styles,  mentioned  or  intended  to  be  hereby  assign- 
ed, and  after  possession  or  recovery  thereof  had  and  obtained, 
shall  9aaA  will}  with  the  like  convenient  speed,   make  sale  and 
di^Mshion  of  the  same  for  the  most  and  best  price  that  may  or 
ean  be  had  or  gotten  for  the  same,  at  the  time  of  such  sale ; 
and  also  shall  and  will  use  their  utmost  endeavours  to  receive, 
reeover  and  get  in,  all  and  every  the  debts,  sum  and  sums  of 
Aoney,  due  and  owing  to  the  said  Joseph  Styles  or  his  estates ; 
and  further,  that  they  the  said  L.  M.  and  O.  P.,  their  execu- 
tors and  administrators  respectively,   shall  and  will  give,  from 
time  to  time,  and  at  all  times  hereafter,  upon  every  reasonable 
request  and   notice  in  writing   to  them,   the  said  L.  M.  and 
O.  P.  or  either  of  them,  given  for  that  purpose  by  the  major  part 
of   the  commisfiaoners  by   the  said  commission  authorised   as 
aforesaid,  a  just  and  true  account  in  writing  of  all  and  every 
such  sum  and  sums  of  money,  or  other  satisfaction,  as  they  the 
Mid   L.   M«  and  O.  P.,   their  executors    and   administrators 
respectively,  shall  have  then  received,  obtained,  and  raised,  by 
fet<ee«  virtue  or  liieans  of  this  present  deed  of  assignment,  or 
otherwise,  out  of  the  estate  of  the  said  Joseph  Styles,  and  all 
sud^  monies  and  other  satisfaction  as  upon  eveiy  such  account 
shall  appear  to  be  raised,  obtained,  and  received  by  them  the 
said  L.  M.  and  O.  P.,  their  executors  and  administrators  re- 
spectively, tl^ey  the  said  L.  M.  and  O.  P.,  their  executors  and 
administrators  respectively,  shall  and  will,  well  and  truly  pay,  or 
cause  to  be  paid,  unto  to  the  said  commissioners,  parties  to  these 
presents,  or  to  the  major  part  of  the  commissioners  by  the  same 
commisnon   named  and  authorised,  or  in  any  renewed  com- 
nrission  against  the  said  Joseph  Styles,  to  be  named  and  autho- 
rised, or  to  such  person  or  persons  as  they  shall  direct  or  appoint. 
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to  the  end  that  the  same  may  be  by  them  ordered,  .  disposed, 
distributed  and  divided,  unto  and  amongst  all  and  every  the 
creditors  of  the  said  Joseph  Styles  who  have  already  sought,  or 
shall  hereafter  in  due  time  come  in  and  seek,  relief  by  virtue  of 
the  said  commission,  according  to  the  statute  in  that  case  made 
and  provided ,  and  in  the  mean  time,  until  such  dividend  or 
dividends  shall  be  made  as  aforesaid,  they  the  said  L.  M.  and 
O.  P.  shall  and  will,  from  time  to  time,  as  and  when  the  money 
to  be  received  by  them  or  either  of  them  from  or  out  of  the  said 
bankrupt's  estate  and  effects  shall   amount  to  one  hundred 
pounds  and  upwards,  pay  the  same  in  the  name  of  them  the 
said  L.  M.  and  O.  P.  into  the  hands  of  [Messrs.  V.  W.  &  Co., 
bankers,  London,]   for  safe  custody,  there  to  remain  for  the 
benefit  of  the  creditors  of  the  same  bankrupt,  and  subject  to 
the  order  of  the  said  commissioners,  or  the  major  part  of  them. 
And  the  said  L.  M.  and  O.  P.,  for  diemselves,  their  heirs,   ex- 
ecutors and  administrators  respectively,  do  hereby  further  cove- 
nant, promise  and  agree  to  and  with  the  said  commissioners, 
parties  to  these  presents,  and  every  of  them,  their  and  every  of 
their  executors  and  administrators,  that  they  the  said  L.  M.  and 
O.  P.,   their  heirs,  executors  and   administrators  respectively, 
shall  and  will  from  time  to  time  and  at  all  times  hereafter,  weU 
and  sufiSciently  save,  defend,  keep  harmless  and  indemnified,  all 
the  said  commissioners  in  the  said  commission  named,  or  in  any 
renewed  commission  to  be  named  and  authorised,  and  eveiy  of 
them,  their  and  every  of  their  heirs,  executors  and  administra- 
tors, clerks,  messengers,  and  servants,  and  their  and  every  of 
their  lands  and  tenements,  goods  and  chattels,  of  and  from  all 
and  all  manner  of  action  and  actions,  suits,  costs  and  damages 
whatsoever,  which  shall  or  may  be  commenced,  sued,  or  prose- 
cuted against  them  or  any  of  them,  or  which  they  or  any  of  them 
shall  or  may  bear,  sustain,  pay,  be  put  unto,  for  or  by  reason 
of  this  present  deed  of  assignment,  or  any  other  act  or  acts, 
thing  or  things  whatsoever,  by  them  or  any  of  them  lawfully  acted 
or  done,,  or  to  be  lawfully  acted  or  done,  by  virtue  of  the  said 
commission,  or  their  or  any  of  their  lawful  intermeddling  in  any 
of  the  estate  and  effects  of  the  said  Joseph  Styles,  by  virtue  or 
colour  thereof.     In  witness  whereof  the  said  parties  to  these 
presents  have  hereunto  set  their  hands  and  seals  the  day  and 
year  first  above  written. 

Signed,  sealed  and  delivered 
by  the  within  named  L.  M. 
and  O.  P.,  in  the  presence 
of 

*«*  To  be  engrossed  on  unstamped  parchment.      Blank  forms 
may  behtid  at  the  stationers. 
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Bargain'and  Sale, 

*«*  Copyhold  Estates  AmUd  not  be  included,  Imt  be  conveyed  tm- 
mediately  to  a  purchaser.    See  6  Geo,  4.  c.  ]  6.  §  63.  68. 

Same  as  the  last  form,  to  the  asterisk,*  and  then  thus']  to  be 
assignees  of  the  estate  and  effects  of  the  said  Joseph  Styles,  and 
desired  the  ooinmissioners  to  make  an  assignment  thereof  to 
them  accordingly ;  and  the  said  commissioners  did  thereupon  ac- 
cordingly order,  bargain,  sell,  assign,  and  set  over  all  the  per- 
sonal estate  and  effects  of  the  said  Joseph  Styles  unto  the  said 
L.  M.  alid  O.  P.,  in  trust  for  themselves  and  all  such  other  of 
the  creditors  of  the  said  Joseph  Styles  who  should  be  entitled  to 
the  benefit  and  advantage  of  the  said  estate  and  effects,  as  in 
and  by  the  said  asagnment  is  mentioned ;  and  whereas  tiie  said 
commissioners,  parties  to  these  presents,  in  further  execution  of 
the  said  commission,  do  find  that  the  said  Joseph  Styles,  at  the 
time  he  became  a  bankrupt,  and  before  the  date  and  suing  forth 
of  the  said  commission,  was  seised  to  him  and  his  heirs  of  [cer- 
tain freehold  estates  situate  at in  the  county  of ,  or 

otherwise  interested  in  and  entitled  to  the  same,  subject  to  cer- 
tain mortgages  and  incumbrances  thereon]  :  Now  this  indenture 
witnesaetfa,  that  the  said  commissioners,  parties  to  these  presents, 
in  further  execution  of  the  said  commission,  and  by  force  and 
virtue  of  the  same  and  of  the  statute  therein  mentioned,  and 
for  and  in  consideration  of  the  sum  of  five  shillings  of  lawful 
money  of  Great  Britain,  to  them  in  hand  well  and  truly  paid  by 
the  said  L.  M.  and  O.  P.  at  or  before  the  sealing  and  delivery 
of  these  presents,  (the  receipt  whereof  is  hereby  acknowledged,) 
and  also  for  and  in  cousideration  of  the  covenants  and  agree- 
ments hereinafter  reserved  and  contained  on  the  part  and  behalf 
of  the  said  L.  M.  and  O.  P.,  their  heirs,  executors  and  ad* 
ministrators,  to  be  observed  and  performed,  have  granted,  bar- 
gained, sold,  assigned,  and  set  over,  and  by  these  presents  do  (as 
much  as  in  them  lieth  and  they  lawfully  may)  grant,  bargain, 
sell,  assign,  and  set  over,  unto  the  said  L.  M.  and  O.  P.,  their 
heirs  and  assigns,  all"  [^c.  here  insert  a  description  of  theparceWl 
«  and  also  all  other  the  freehold  messuages,-  lands,  tenements, 
and  hereditaments,  situate,  lying  and  being  in  the  said  county 

of or  elsewhere,  whereof,  wherein  or  whereunto,  the  said 

Joseph  Styles,  at  the  time  he  became  a  bankrupt,  or  at  any 
time  since,  had  any  estate,  right,  title,  or  interest  in  possession, 
reversion,  remainder,  or  expectancy,  or  otherwise  howsoever, 
together  with  all  and  singular  houses,  outhouses,  edifices,  build- 
ings, ways,  paths,  passages,  waters,  watercourses,  lights,  ease- 
ments, hedges,  ditches,  gates,  stiles,  fences,  profits,  commodities 
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privileges,  and  hereditaments,  whutsoever,  to  the  said  freehold 
estat(Bs  and  premises  belonging,  or  in  anywise  appertaining,  or 
accepted,  reputed,  takep,  used,  occupied  or  eojejred,  as  part, 
parcel,  or  member  thereof;  andall  the  estate,  right,  title,  interest, 
use,  trust,  property,  benefit,  power,  equity  of  redemption,  claim 
and  demand,  whatsoever,  both  at  law  and  in  equity,  ef  him  the 
said  Joseph  Styles,  or  of  them  the  said  coramissionen  by  yktaa 
of  the  said  commission,  of,  in,  and  to  the  same  premises  *,  and 
the  reversion  and  reversions,  remainder  and  remaind/eis.  Beats, 
issves  and  profits  thereof,  and  of  every  pact  and  parcel  ^reof ; 
together  with  all  deeds,  evidences  and  writings,  ioodiing  or 
concerning  the  same  or  any  part  or  parcel  thereof;  to  have  and 
to  hold  the  said  freehold  estates,  and  all  and  singular  other 
the  premises  hereinbefore  mentioned  and  intended  to  be  hereby 
gnnted,  bargained,  sold  and  assigned,  with  their  and  every  of 
&eir  appurtenances,  unto  the  said  L.  M.  and  O.  P.,  their  hem 
and  assigns,  for  ever,  to  the  use  of  them  the  said  L.  M.  and 
O.  P.,  their  heirs  and  assigns,  for  ever,  (subject,  neverthdess, 
to  well  mortgage  or  mortgages,  or  4>ther  charges  and  iociim- 
faranees,  if  any  such  there  be,  as  the  same  premises  are  aubjact 
to,)  4b  trust,  nevertheless,  and  to  and  for  the  several  uses  of 
thiem  the  said  L.  M.  and  O.  P.,  and  all  such  other  fireditors  of 
the  said  Joseph  Styles  yi9bo  have  already  4wug^t,  or  ^hali  hem* 
after  in  due  time  come  in  and  seek  relief  by  virtue  af  the  said 
oommUaon,  and  to  and  for  no  other  use,  trust,  intent  or  pur- 
pose, what;8oever.  And  the  said  L.  M.  and  O.  P.  do  heiefagr 
for  theqiielves  severally  and  respectively,  and  for  their  aavafal 
and  respective  heirs,  executors  and  administrators,  and  not  dia 
one  of  them  for  the  other  of  them,  or  for  the  hein,  .ezeeiiloni 
or  administrators  of  the  other  of  them,  covenant,  promise  aad 
agree  to  and  with  the  said  commiseioners,  parties  to  <h— o 
presenU,  and  to  and  with  each  and  every  of  them,  their  eiecit" 
tars  aad  administratois,  in  manner  following,  that  is  to  aay,  tfaat 
each  of  them  the  said  L.  M.  and  O.  P.,  and  thair  faeus,  afaaU 
and  will,  vrith  all  convenient  speed,  use  his  and  their  beat  meaai 
aad  ondeavours,  by  suit  at  law  or  otherwise,  to  aoterupoa  and 
gat  possession  of  all  and  singular  the  hereinbefore  bargained, 
9flid,  and  assigned  premises ;  and  after  auoh  possession  ImuI  Mid 
obtained,  with  convenient  speed  to  make  sde  and  dispositioa 
thereof,  and  aecoidiogly  sell  and  dispose  of  the  same  to  and  far 
the  best  value,  profit  and  advantage,  that  he  or  they  earn  gi^t  for 
the  aame  j  and  forther,  that  each  of  them  the  said  L.  M.  and 
O,  P.,  their  heirs,  executors  and  administrators,  shall  and  will, 
from  time  to  time,  and  at  all  times  hereafter,  upon  reasonal^ 
Bfitice,  reader  and  give  unto  the  major  part  of  the  oomnusstoaen 
by  the  said  commiasioa  named  and  authorized,  or  in  any  renewad 
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commisnon  to  be  named  and  afuthenied  to  take  die  same,  at 
such  time  as  they  shall  appoint,  a  trae,  just,  fair  and  peifect 
aeeeunt  m  writing,  under  die  hands  of  ^em  the  said  L.BC  and 
O.  P.,  their  heirs,  executors  or  adminiitcators,  of  how  much 
money  or  other  satisfaction  they  the  «aid  L.  M.  and  Q.  P.,  their 
heizs,  executors  or  admtnistnittora,  shall  have  received  or  recover- 
ed by -virtue  or  means  of  this  present  deed  of  bargain  and  sale 
erasoignmeiit  or  otherwise,  out  of  the  estate  and  oflfects  of  the 
wad .  Josejdi  Styles ;  and  aU  such  money  or  other  satis&clion  as 
vpon  every  each  aooount  shall  appear  to  have  been  had  and  »e- 
oaived  by  the  said  L.  M.  and  O.  P.  or  either  of  them,  their  heiis, 
eseoutan  or  administrators  respectively,  theythe  said  L.  M.  and 
O.  P.,idieir  heirs,  executors  or  administrators  respectively,  shall 
and  will  didy  pay  or  cause  to  be  paid  unto  the  mijor  part  of 
die  eaid  oommissionere  hy  the  said  eommission  authorized,  or  in 
any  tenewed  'Commission  to  be  named  and  authorised,  or  to  such 
person  or  perseos  as  they  shall  appoint  to  receive  the  same,  to 
die  «iid  the  said  monies  may  be  by  such  commissioners  as 
afiwesaid,  or  the  autjor  part  of  them,  ordered,  disposed,  dit- 
trihotod,  and  diivided  unto  and  amongst  all  and  every  the  oi«di'> 
ton  of  the  eaid  Joseph  Styhn  who  h£tfe  already  sougbt,  or^faall 
hereafter,  in  due  time,  come  in  and  seek,  reMef  by  virtoe  of 
the  said  commission,  according  to  the  statote  in  that  case  made 
and  psovided ;  and  lasdy,  that  they  the  said  L.  M.  and  O.  P., 
their  eaeeuters  and  administrators,  shaU  and  will,  from  time  to 
dme,  and  at  all  times  hereafter,  save,  defend,  ke^  harmless 
and  indemnified,  all  and  every  die  said  connnissioners  in  tbe 
aadd  oonnunion  naimed,  as  aforesaid,  their  executors  and  ad- 
snuBStratots,  agents  and  servants,  and  every  of  them,  their  aad 
wmtf  of  4heir  goods  and  chattels,  lands  and  tenements,  of,  from, 
towddng  and  conceniing  all  and  all  manner  of  actions,  suite, 
costs,  damages,  and  essienses,  whatever,  which  shall  or  may 
■rise  or  happen,  «r  which  tbey  the  said  oomaiissionars  or  any  of 
them,  or  theb  or  any  of  their  heirs,  executors  or  admiass- 
tntors,  agents  or  servants,  shall  or  may  gustaia,  bear,  pay  or  be 
imt  mto,  for  or  by  reason  of  this  present  deed  of  bargain  and 
sale  or  asngmnent,  or  any  other  act  or  thing  whfatsoever  by 
Pernor  any  of  them  lawfidly  acted  or  done  or  to  be  acted  or 
or  dene  by  virtue  of  the  said  commission,  or  by  reason  of  dieir 
or  any  of  their  lawful  intermeddling  in  any  of  tbe  estate  of 
the  said  Joseph  Styles.  In  witness  whereof  the  said  parties  to 
these  presents  have  hereunto  set  their  hands  and  seals  tbe  day 
acBd  year  first  herein  written. 

Signed  [^e. 

*^*  To  be  tngrcsted  on  nmtomped  panhmoHt  ami  enrolkd* 
Biankfamm  may  he  had  9*  tht  StatiQuert, 
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Assigtiment  after  a  Provisional  Assignment. 

This  lodenture,  of  three  parts,  made  the day  of  — 

in  the  year  of  our  Lord  one  thousand  eighthundied  and  twenty- 
seven,  between  William  Burwood,   [the  provitional  assignee"]  of 

,  gentleman,   of   the  first  part;  A.  B.,    CD.  and  £•  F., 

esquires,  the  major  part  of  the  commissioners  named  and  au- 
thorized in  a  commission  of   bankrupt  awarded  and  issued  and 

now  in  prosecution  against  Joseph  Styles  of street,  in  the 

city  of  London,  builder,  dealer  and  chapman,  of  the  second 
part ;  and  L.  M.  of ,  merchant,  and  O.  P.  of ,  malt- 
ster, of  the  third  part :  Whereas  his  Majesty's  commission  under 
the  Great  Seal  of  Great  Britain,  grounded  upon  the  statute  made 
and  now  in  force  concerning  bankrupts,  bearing  date  at  West- 
minster the day  of  — —  last  past,  hath  been  awarded  and 

issued  against,  the  said  Joseph  Styles,  and  directed  to  the  said 
■  A.  B.,  C.  D.  and  £.  F.,  together  with  G.  H.,  esquire,  and  J,  K., 
gentleman,  thereby  giving  full  power  and  authority  to  the  said 
commissioners,  four  or  three  of  them,  to  execute  the  same  com- 
mission, as  by  the  said  commission,  relation  being  thereunto 
had,  will  more  fully  and  at  large  appear ;  and  whereas  upon  the 
execution  of  the  said  commission,  it.  appeared  to  the  major 
part  of  the  commissioners  in  the  said  commission  authorized, 
upon  the  due  examination  of  witnesses  and  other  sufficient  proof 
upon  oath,  that  the  said  Joseph  Styles  had  for  the  space  of  two 
years  before. the  issuing  of  the  said  commission,  carried  on  the 
trade  and  business  of  a  builder,  and  did  by  such  trade  and 
business  seek  and  endeavour  to  get  his  living  as  others  of  the 
.  same  trade  usually  do ;  and  in  the  course  of  his  said  trading 

and  dealing  became  indebted  unto  John  Nokes  of street, 

in  the  said  city  of  London,  merchant,  in  the  sum  of  one  hundied 
pounds  and  upwards ;  and  whereas  the  said  Joseph  Styles  did, 
.  in  the  judgment  of  the  major  part  of  the  said  commissioners, 
-  become  bankrupt  to  all  intents  and  purposes  within  the  compass, 
true  intent  and  meaning  of  the  statute  made  and  now  in  force 
concerning  bankrupts,  before  the  date  and  suing  forth  of  the  said 
commission,  and  they  did  adjudge  and  declare  him  bankrupt 

accordingly ;  and  whereas  by  indenture  bearing  date  the 

day  of last,  and  made  or  mentioned  to  be  made  between 

the  said  A.  B.,  C.  D.,  and  E.  F.,  of  the  one  part,  and  the  said 
William  Burwood  of  the  other  part,  after  reciting  as  is  herein- 
before recited,  and  also  reciting  that  the  said  commissioners, 
parties  thereto,  in  further  execution  of  the  said  commission  and 
of  the  statute  therein  mentioned,  had  also  found  out  and  dis- 
covered, or  it  otherwise  appeared  to  them,  that  the  said  Joseph 
Styles,  at.  the  time  he  became  bankrupt  as  aforesaid  or  after- 
wards,* was  possessed  of,  interested  in,  or  well  intitled   unto 
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sundry  goods,  wares,  chattels,  merchandizes,  stock  in  trade, 
household  stuiBT,  implements  of  household,  bedding,  plate,  linen, 
and  other  things,  and  that  there  were  also  divers  debts,  sum 
'  and  sums  of  money,  due  and  owing  unto  the  said  Joseph  Styles 
and  his  estate,  from  several  persons ;  and  also  further  reciting 
that  the  said  commissioners,  parties  thereto,  thought  it  ne- 
cessary, for  the  better  preserving  and  securing  the  estate  of  the 
said  Joseph  Styles,  to  appoint  an  assignee  provisionally  of  his 
estate  and  effects,  until  choice  should  be  made  by  the  major 
part  in  value  of  the  creditors  of  an  assignee  or  assignees  of  the 
estate  and  effects  of  the  said  bankrupt,  pursuant  to  notice  to 
be  given  in  the  London  Gazette  for  that  purpose ;  it  was  wit- 
nessed that  the  said  commissioners,  parties  thereto,  for  the  con- 
sideration therein  mentioned,  did  thereby  appoint  the  said 
William  Burwood  assignee  of  the  estate  and  effects  of  the  said 
Joseph  Styles,  and  did  also,  as  much  as  in  them  lay  and  they 
lawfully  might,  order,  bargain,  sell,  dispose,  assign  and  set 
over  unto  the  said  William  Burwood,  his  executbrs,  adminis- 
trators and  assigns,  all  and  singular  the  goods,  wares  and  mer- 
chandizes, chattels,  stock  in  trade,  debts,  sum  and  sums  of 
money,  and  all  other  the  personal  estate  whatsoever  of  the  said 
Joseph  Styles,  of  which  he  was  possessed  or  entitled  unto,  or  of 
which  any  other  person  or  persons  was  or  were  possessed  in 
trust  for  him,  at  the  time  he  became  bankrupt  or  at  any  time 
since,  to  hold,  ask,  demand,  sue  for,  recover,  levy  and  receive, 
all  and  singular  the  premises  thereby  assigned  or  mentioned,  or 
intended  so  to  be,  unto  the  said  William  Burwood,  his  iexecu- 
tors,  administrators  or  assigns,  in  trust,  for  the  immediate  preser- 
vation thereof,  and  to  and  for  the  use,  benefit  and  advantage 
of  all  the  creditors  of  the  said  Joseph  Styles,  who  had  then 
sought,  or  should  thereafter  in  due  time  come  in  and  seek,  re- 
lief under  the  said  commission,  according  to  the  statute  therein 
mentioned,  and  to  and  for  no  other  use,  trust,  intent  or  purpose 
whatsoever,  as  in  and  by  the  said  recited  indenture,  relation 
being  thereunto  had,  will  more  fully  and  at  large  appear ;  and 
whereas  the  said  William  Burwood  did,  in  and  by  the  said  re- 
cited indenture  or  assignment,  covenant  and  agree  to  and  with 
•the  said  commissioners,  parties  thereto,  their  executors  and  ad- 
•  ministrators,  and  to  and  with  every  of  them,  that  he  the  said 
William  Burwood,  his  executors  or  administrators,  or  some  or 
one  of  them,  should  or  would,  as  soon  as  an  assignee  or  as- 
.Signees  of  the  estate  and  effects  of  the  aaid  bankrupt  should  be 
duly  chosen  and  appointed,  join  with  the  major  part  of  the 
coqimissioners  authorized  by  the  said  commission,  in  assigning 
'all  and  singular  the  said  goods,  chattels,  debts,  sum  and  sums 
of  money,  wares  and  merchandizes,  and  all  other  the  premises 


io  thf  said  redted  iodentiife  assigned  to  him«  unto  siioh  f9Wm 
or  persons  as  should  be  duly  chosen  and  ^pointed  to  be  tl»e 
assignee  or  assignees  of  the  estate  and  effects  of  the  said  bank* 
ntptf  and  that  he  the  said  William  Burwood  would  deliver  up 
aU  (be  estate  and  effects  of  said  the  bankrupt  as  shoulder  migM 
have  have  come  to  his  hands  or  possession,  or  to  the  hands  9r 
possession  of  any  other  person  m  trust  for  him  or  lor  his  1119, 
unto  such  person  or  persons  as  should  be  chosen  assignee  or 
assignees  of  the  estate  and  effects  of  the  said  bankrupt,  9r 
otherwise  as  the  said  commissioners  should  direct  or  appoint,  pe  in 
and  by  the  said  recited  indenture  may  more  fully  and  at  large 
appear ;  and  whereas  at  a  meeting  of  the  major  part  of  the 
commissioners  in  and  by  the  said  commission  named  and  au- 
thorized, at  the  Court  of  Commissioners  of  Bankrupts  in  Basing- 
hall  Street,  in  the  city  of  London,  on  the  day  of  the  date  of 
these  presents,  pursuant  to  notice  in  the  London  Gazette  for  th%t 
purpose  given,  the  major  part  in  value  of  the  creditors  of  the 
said  Joseph  Styles  then  present,  and  who  had  proved  their  debts 
under  the  said  commission,  and  whose  debts  respectively 
amounted  to  ten  pounds  or  upwards,  did  nominate,  elect,  and 
choose  the  said  iy»  M.  and  O.  P.  to  be  assignees  of  the  estate 
and  effects  of  the  said  Joseph  Styles,  and  desired  an  assiga- 
ment  thereof  to  be  made  to  them  accordingly  by  the  said  Wil- 
liam Burwood  and  the  said  commissioners:  Kow  tris  In- 
SBHTVUB  WITNESSETH,  that  the  ssid  William  Burwood,  Isr 
and  in  consideration  of  the  sum  of  ten  shillings  of  lawlul 
money  of  Great  Britain  to  him  in  hand  paid  by  the  said  X#.  M. 
and  O.  P«  at  or  before  the  sealing  and  delivering  of  these  pre- 
sents, in  pursuance  of  the  above  mentioned  covenant  in  the 
above  recited  indenture  mentioned,  with  the  consent  and  by  the 
direction  of  the  said  commissioners,  parties  to  these  presents, 
testified  1^  their  being  parties  to  and  sealing  and  delivermg  these 
presents,  hath  ordered,  bargained,  sold,  disposed,  assigned  and  set 
over,  and  by  these  presents  doth  order,  bargaiui  sell,  dispose, 
assign  and  set  over  unto  the  said  Xm  M.  and  O.  P.,  their  execu- 
tors and  administrators,  all  and  singular  the  goods,  wi^ros  fuid 
merchandizes,  chattels,  stock  in  trade,  debts,  sum  and  suom  of 
money,  household  stuff  and  implements  of  household^  uud  ull 
other  the  personal  estate  whatsoever,  of  the  said  Joseph  Styles, 
of  which  he  was  possessed  or  entitled  unto,orof  which  any  other 
person  or  persons  was  or  were  possessed  in  trust  for  hin^  when 
he  became  bankrupt,  or  at  any  time  since,  and  idl  the  right, 
title,  interest,  property,  claim  and  demand  whatsoever,  of  him 
the  said  William  Burwood,  of,  in,  or  to  the  same,  or  any  part 
thereof,  as  assignee  of  estate  and  effects  of  the  said  Joseph 
Styles*    And  the  said  oommissioneis,  parties  to  these  pfoi«nts. 
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bamg  tiM  najor  put  oT  dit  eaaammman  ui  aai  by  tke  said 
iwiiwinii  iMUBfld  and  anthoriied,  inoansidtratUMi  of  five  skU- 
iings  to  each  of  llieni  in  haad  «bo  paid  ky  te  said  L.  M.  aad 
O.  P.»  have  ratifiad  asid  conimed,  and  bf  thase  {iro- 
aentB  do,  m  auich  as  in  then  ttetib,  and  Aty  law- 
fidiy  maj  ratiff  and  eomfSna  mto  the  said  L.  M.  and  O.  P. 
all  and  aangalar  tin  aaid  goeda,  wares  and  flMrchaadiaea, 
thattsla,  stock  in  tnde,  debts,  aam  and  aoetis  of  moa^,  houai^ 
hold  staff  and  implements  9i  household,  and  all  otiier  tbe 
aatala  and  eflfeda  'vdMtaoever,  of  or  belonging  to  the  said  Joaeph 
St^s,  heieinbelbre  ordered,  bargained,  sold,  disposed,  assigBed, 
aad  aet  over  by  die  said  William  Burwood,  to  ha va  and  to  hold, 
aA,  demand,  sue  for,  recover,  levy,  and  receive,  the  said  goeda, 
mures  aad  merchandizes,  chattels,  stock  in  tmde,  debts,  sum 
aad  sums  of  money,  koaaehold  staff  and  implements  of  house- 
held,  and  all  other  tiie  effects  whatiioever  of  or  belonging  to  the 
aaid  Joseph  Styles,  hereby  ordered,  bargained,  sold,  disposed, 
assigned,  aad  set  over,  or  hereby  mentioned  or  intended  so  to 
be,  ante  the  said  L.  M.  and  O.  P.,  their  eaeoators,  ad- 
Bunistrators  aad  assigns,  apon  tmst,  nevertheless,  that  is  to  say, 
to  and  for  the  use,  benefit  and  advantage  of  all  the  cveditiiMa 
of  the  said  Joseph  Styles  who  have  steady  sought,  or  shidl 
hereafter  in  due  time  oome  in  and  seek,  relief  by  vhrtae  of  the 
said  commiaaion,  according  to  the  limitations  and  directieBS  of 
the  statate  in  that  case  made  aad  provided,  and  to  aad  for  no 
other  use,  intent  or  purpose  whatsoever.  And  the  said  L.  M.  aad 
O.  P.  do  hereby  for  themselves  sev^ally  and  respectivety,  and 
{or  their  several  and  respective  heirs,  executors  and  ackoinis- 
tratore,  and  not  the  one  of  them  for  die  other  of  them,  or  for 
the  acts,  deedaor  defaults  of  the  other  of  tfrem,  but  eadi  for 
himself  separately,  and  for  bis  own  separate  acts,  deeds,  and 
defaults  only,  covenant,  promise  and  agree  to  and  with  the  said 
eemmissieners,  parties  to  these  presents,  and  to  and  with  every 
of  them,  by  these  presents,  that  they  the  said  L,  M.  and  O.  P., 
their  exeeators,  administrators  aad  assigns,  shall  and  will,  with 
all  eoavenient  speed,  by  ail  lawful  and  equitable  ways  and 
means,  use  their  utmost  endeavours  to  recover  and  get  in  the 
several  goods,  wares  and  merchandizes,  chattels,  stock  in  trade, 
debts,  sum  aad  sums  of  money,  household  stuff  and  implements 
4>f  household,  and  all  other  the  estate  and  effects  whatsoever  of 
the  said  Joseph  Styles,  and  shall  and  will  sell  and  diiqpose  of  the 
same,  to  and  for  the  most  money  and  best  price  they  can  get  for 
the  same  ;  and  further,  that  the  said  L.  M.  and  O.  P.,  their  ex- 
eeators, admiaistrators  aad  assigns,  shall  and  wiU,  from  time  to 
time,  and  at  all  times  hereafter,  upon  reasonable  request  or  no- 
tice to  them  given  for  that  purpose,  reader  and  give  unto  dm 
eommiasiooecB,  parties  to  these  presents,  or  to  the  aajer 
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part  of  the  said  commissioners  in  and  by  the  said  commiflsiDlt' 
named  and  authorized,  and  the  major  part  of  the  commissioners 
to  be  named  in  and  by  any  renewed  commission  which  may  be 
awarded  against  the  said  Joseph  Styles,  at  such  time  and  place 
as  they  shall  appoint,  a  true,  just  and  perfect  account  in  wnting, 
under  the  hands  of  the  said  L.  M.  and  O.  P.,  their  executors  or 
administrators,  of  what  and  how  much  money .  and  other  satis- 
faction .  they  the  said  L.  M.  and  O.  P.,  their  executors  or  ad- 
ministrators, shall  have  had,  recovered  and  received, .  by  virtue 
or  means  of  this  present  deed  of  assignment  or  otherwise,  out 
of  the  estate  and  effects  of  the  said  Joseph  Styles ;  and  sudi 
money  or  other  satisfaction  as  upon  such  account  shall  sqppear 
to  be  had,  raised  and  received  by  the  said  L.  M.  and  O.  P., 
their  executors  or  administrators,  Uiey  the  said  L.  M.  and  O.  P., 
their  executors  or  administrators,  shall  and  will  well  and  truly 
pay  or  cause  to  be  paid  unto  them  the  said  commissioners,  parties 
to  these  presents,  or  the  major  part  of  the  said  commissioneis  in 
and  by  the  said  commission  named,  or  to  the  commissioners  to  be 
named  in  any  such  renewed  commission  or  the  major  part  of 
them,  or  to  such  person  or  persons  as  they  shall  appoint,  to  the 
end  the  same  or  other  satisfaction  may  be  by  them  the  said  com- 
missioners in  and  by  the  said  commission  named  and  authorized, 
or  the  major  part  of  them,   ordered,  disposed,  distributed  and 
divided  unto  and  amongst  all  and  every  the  creditors  of  the  said 
Joseph  Styles,  who  have  already  sought,  or  shall  hereafter  in 
due  time  come  in  and  seek,  relief  by.  virtue  of  the  said  com- 
mission, according  to  the  limitations  and  directions  of  the  statute 
therein  mentioned,  proportionably  according  to  the  several  debts 
owing  to  them  severally  and  respectively  from  the  said  Joseph 
Styles,  and  in.  the  mean  time  imtU  such  dividend  shall  be  made 
as  aforesaid,  they  the  said  L.  M.  and  O.  P.,  shall  and  will  from 
time  to  time,  as  and  when  the  money  to  be  received  by  them  or 
either  of  them,  from  or  out  of  the  said  bankrupt's  estate  and 
effects  shall   amount   to   the   sum   of  one    hundred  pounds 
or  upwards,  pay  the  same  in  the  joint  names  of  the  said  as- 
signees into  the  hands  of for  safe  custody,  there  to 

remain  for  the  benefit  of  the  said  bankrupt's  creditors,  and  sub- 
ject to  the  order  of  the  said  commissioners,  or  the  major  part  oi 
.  them ;  and  lastly,  that  they  the  said  L.  M.  and  O.  P.,  the  ex- 
ecutors and  administrators,  shall  and  wiU  from  time  to  time,  and 
at  all  times  hereafter,  well  and  sufficiently  save,  defend,  keep 
harmless  and  indemnified,  the  said  commissioners  in  and  by  the 
said  commission  named  and  authorized,  or  in  and  by  any  re- 
i  newed  commission  to  be  named  and  authorized,  and  also  the  said 
William .  Burwood,  their  and  his  messengers,  agents,  servants, 
executors,  and  administrators,  and  every  of  them,  their  andeveiy 
of  th^ir  bodies,  lands,  tenements,  goods  and  chattels,  of,  touch- 
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ingf  or  concerning  all  and  all  manner  of  action  and  actions, 
suits,  arrests,  troubles,  costs,  damages  and  expenses  whatso* 
ever,  which  they  or  any  of  them  shall  sustain  or  be  put  unto, 
for  or  by  reason  of  this  present  deed  of  assignment,  or  any 
other  act  or  acts,  thing  or  tilings,  lawfully  done  or  executed  l^ 
virtue  of  the  said  commission  or  the  said  recited  assignment,  or 
dieir  or  any  of  their  lawful  intermeddling  in  any  of  the  estate 
or  effects  of  the  said  Joseph  Styles.  In  witness  whereof  the 
said  parties  to  these  presents  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  her^n  written. 

Signed,  sealed  and  de-^ 
livered    by   the   within  ( 

named >  in  the  pre-  C 

sence  of  ' 

Bargain  and  Sale  after  a  Provisional  Bargain  a)id  Sale. 

Same  as  the  last  form  to  the  asterisk,*  and  then  thus:"}  was 
seised  or  possessed  of,  or  interested  in,  or  entitled  to  several 
freehold  lands,  messuages,  or  tenements  and  estates  in  the 

county  of and  elsewhere,  and  that  the  said  commissioners 

(parties  thereto  and  to  these  presents)  thought  it  necessaiy,  for 
the  better  preserving  and  securing  such  the  real  estates  of  the 
said  Joseph  Styles,  to  appoint  an  assignee  provisionally  until 
choice  should  be  made  by  tbe  major  part  in  value  of  the  credi- 
tors,  of  an  assignee  or  assignees  of  the  estate  and  effects  of  the 
said  bankrupt,  pursuant  to  notice  to  be  given  in  the  London 
Gazette  for  that  purpose :  It  was,  by  the  said  Indenture,  now 
in  recital,  witnessed,  that  the  said  commissioners,  (parties 
thereto  and  to  these  presents,)  for  the  purposes  therein  and 
hereinbefore  mentioned,  and  in  further  execution  of  the  said 
commission  and  of  the  statute  therein  mentioned,  and  by  force 
and  virtue  thereof,  and  for  other  the  considerations  therein  men- 
tioned, did,  as  much  as  in  them  the  said  commissioners  lay  and 
they  lawfully  might,  order,  grant,  bargain,  and  sell  unto  him  the 
said  William  Burwood,  his  heirs  and  assigns,  all  the  said  bank- 
rupt's messuages,  lands,  tenements  and  hereditaments,  situate 
and  being  in  the  county  of and  elsewhere,  and  all  the  es- 
tate, right,  title,  interest,  use,  trust,  property,  possession,  bene- 
fit, equity  of  redemption,  claim  and  demand  whatsoever,  which 
he  the  said  Joseph  Styles^  at  the  time  of  his  becoming  bankrupt 
as  aforesaid,  had,  of,  in,  or  to  the  same  or  any  part  thereof ;  to 
hold  all  and  singular  the  said  messuages,  lands,  tenements  and 
hereditaments,  with  their  and  every  of  their  appurtenances, 
■unto  and  to  the  use  of  the  said  William  Burwood,  his  heirs  and 
assigns,  for  ever,  in  trust,  nevertheless,  for  the  immediate  pre- 


lenratioii  tbeveof,  but  to  wd  for  the  lue,  benefit  aad  advantage 
of  all  the  ^editors  of  the  said  Joseph  Styies,  who  bad  tbea 
sought,  or  should  in  due  time  oome  m  aiid  seek,  relief  under 
the  aaid  eommisston,  according  to  the  statute  therein  mentioned, 
and  to  and  for  no  other  use,  trust,  intent  or  purpose  wfaateo- 
«rer ;  as  in  and  by  the  said  recited  indenture,  relation  being 
thereunto  had,  will  mere  fiilly  and  at  large  appear ;  and  where- 
aa  llie  taid  William  Burwood  did,  in  and  by  the  said  recited 
indentufe  of  bargain  and  sale,  for  himself,  his  heirs,  executors 
and  administrators,  and  for  every  of  them,  covenant,  promise 
and  agree  to  and  with  the  said  commissioners,  (parties  thereto 
and  to  these  presents,)  their  heirs,  executors  and  administraton, 
that  he  the  said  William  Burwood,  his  heirs,  executors  or  ad- 
ministrators, some  or  one  of  them,  should  and  would,  as  soon 
as  an  assignee  or  assignees  of  the  said  bankrupt's  estate  and 
effects  sh<mld  be  dufy  chosen,  pursuant  to  notice  in  the  I^ondon 
Gazette,  and  when  he  should  be  thereunto  required  for  that 

nose,  join  with  the  major  part  of  the  eomnissioners  named 
e  said  commission,  in  ^e  granting,  baigaining,  and  leiling 
all  and  singular  the  said  messuages,  lands,  tenements  and  he- 
reditaments, and  ail  o&er  the  premises  therwn  and  hereinbe- 
fore mentioned  and  intended  to  be  thereby  bargained  and  said, 
unto  such  person  or  persons  who  should  be  duly  chosen  and  ap- 
pointed to  be'  assignee  or  assignees  of  the  said  bankrupt's 
estate;   and  that  he  the  said  William  Burwood  should  and 
would  deliver  up  all  the  estate  and  effects  of  the  aaid  badknipt 
as  should  or  might  come  to  his  hands  or  possession,  or  to  the 
hands  or  possession  of  any  other  person  or  persons  in  trust  for 
him  or  for  his  own  use,  unto  such  person  or  persons  as  shonid 
be  duly  chosen  assignee  or  assignees  of  the  said  bankrupt's  es- 
tate or  effects,  or  otherwise  as  the  said  commissioners  should 
direct  or  appoint :  and  whereas,  at  a  meeting  of  the  major  part 
of  (he  commissioners  in  and  by  the  said  commission  nained  and 
authorized,  at  the  Court  of  Commissioners  of  Bankrupt,  Lon- 
don, on  Ihe  day  of  the  date  of  these  presents,  piusuant  to  no- 
tice in  the  London  Gazette  for  that  purpose  given,  the  mi^ 
part  in  value  of  &e  creditors  of  the  said  Joseph  Styles  thea 
present,  who  had  proved  their  debts  under  the  said  commission, 
and  whose  debts  respectively  amounted  to  ten  pounds  or  up- 
wards, did  nominate,  elect  and  chuse  the  said  L.  M.  and  O.P. 
to  be  assignees  of  the  estate  and  effects  of  the  said  Jes^ 
Styles,  and  desired  a  bargain  and  sale  tiiereof  to  be  made  to 
them  accordingly  by  the  said  William  Burwood  and  the  said 
eommissioners  :  Now  this  iNDSNTimE  witnessbiv,  that  for 
and  in  consideration  of  the  sum  of  five  shillings  of  lawfol  money 
of  Great  Britain  to  him  the  said  WiUtam  Burwood  ia  hand 
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paid  by  the  nid  L.  M.  aod  O.  P.  atarbefeie  Aa  «lAUl^[f  wd 
ddiveiy  of  these  pposenU,  the  reeeipt  whereof  ia  herebf  ae* 
koowledged,  and  also  £Dr  and  in  considentioa  of  likt  ooveaaals 
heremafter  oontained  on  the  part  and  behalf  of  the  said  L.  M. 
and  O.P^  their  hmis,  execntors  and  administratots,  to  be  per* 
formed  anid  done,  he  the  said  Wiltiam  Bnnrood,  by  and  with 
the  privity,  coesent  and  direction  of'  the  aaid  A.  B.,  C.  D.,  and 
£.  F.,  the  major  pait  of  the  oommissionen  named  and  aotho^ 
rixed  in  and  by  the  said  commission,  testified  by  their  beii^ 
parties  to  and  sealiog  and  delivering  these  presents,  hath  bar- 
gained and  sold,  and  by  these  presents  doth  bargain  and  aeli 
nnto  the  said  L.  M.  and  O.  P.,  and  their  heirs,  all  and  wngnl^r 
the  said  freehold  messuages,  lands,  tenements  and  heredita* 
meats,  situate  and  being  in  the  county  of  »-^  or  elsewhere,  in 
the  kingdom  of  Great  Britain,  late  of  him  the  said  Joseph 
Styles,  together  with  all  and  singular,  houses,  ont-hooses,  edi- 
iioes,  buildings,  boms,  stables,  gardens,  ordiards,' cartilages, 
meadows,  feeding,  trees,  woods,  underwoods,  commons,  eoas* 
mon  of  pasture,  ways,  waters,  water -courses,  ponds,  pools, 
ways,  paths,  passages,  and  all  other  li^ts,  liberties,  privikges, 
piofits,  commodities,  advantages,  emoluments  and  appurta* 
qanoes  whatsoever,  to  the  said  messuages,  lands,  tenements, 
hereditaments,  and  premises  so  remaining  unsold  and  andis* 
posed  of  as  aforesaid,  or  any  part  or  parcel  thereof,  belonginf 
or  in  any  wise  appertaining,  or  therewith  or  with  any  part 
thereof  at  any  time  heretofore  held,  used,  occupied,  or  enjoyed, 
or  accepted,  reputed,  deemed,  taken,  or  known  as  part,  parcel, 
or  member  thereof;  and  all  the  estate,  right,  title,  interest,  use, 
trust,  property,  poMOssion,  benefit,  equity  of  redemption,  claim 
and  demand  whatsoever,  of  him  the  said  William  Burwood,  of, 
in,  and  to  the  said  hereditaments  and  premises  heretnbeiine 
bargained  and  sold,  or  intended  so  to  be,  or  any  part  or  parcel 
thereof,  as  provisional  assignee  of  the  real  estates  of  the  said 
Jesepii  Styles  as  aforesaid.  And  the  said  commissioners,  parties 
to  these  presents,  for  and  in  consideratbn  of  the  sum  of  five 
shillings  a  piece  of  like  lawful  money  of  Great  Britain  to  them 
in  hand  also  paid  by  the  said  h*  M.  and  O.  P.  at  or  before  the 
sealing  and  delivery  of  these  presents,  the  receipt  wheiaof  is 
herel^  acknowledged,  have  and  each  and  every  of  them  hath 
ratified  and  confirmed,  and  by  these  presents  do  and  each  and 
every  of  them  doth,  (as  much  as  in  them  lieth  and  they  law> 
(ully  may,)  ratify  and  confirm  unto  the  said  Li.M.  and  O.P., 
and  their  heirs,  the  said  freehold  messuages,  lands,  tenenMots 
and  hereditaments,  situate  and  being  in  the  said  count?  of  — <^— 
or  elaewhere,  in  the  kingdom  of  Great  &itain,  late  of  him  the 
said  Joseph  Styles,  rttnaioing  unsold  and  undisposed  of  by  the 
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Baid  William  Burwood,  with  their  and  every  of  their  appurte* 
nances,  and  hereinbefore  bargained  and  sold  or  intended  so  to 
'be  as  aforesaid ;  to  have  and  to  hold,  the  said  messuages  or  te- 
nements, lands,  hereditaments,  and  all  and  singular  other  the 
premises  hereinbefore  mentioned,  to  be  hereby  bargained  and 
sold,  ratified  and  confirmed,  or  intended  so  to  be,  and  every  part 
and  parcel  thereof,  with  their  and  every  of  their  rights,  mem- 
bers and  appurtenances,  unto  the  said  L. M.  and  O.  P.,.and 
their  heirs,  to  the  only  proper  use  and  behoof  of  the  said  L.  M. 
and  O.  P.,  their  heirs  and  assigns  for  ever,  according  to  the  right 
and  interest  of  the  said  William  Burwood  therein,  subject  to 
such  mortgage  or  mortgages,  or  other  charges  or  incumbrances, 
(if  any  such  there  be,)  as  the  same  are  legally  charged  with  or 
liable  to,  in  trust,  nevertheless,  to  and  for  the  use,  benefit,  satis- 
faction, and  payment  of  them,  the  said  L.  M.  and  O.  P.,  and  all 
other  the  creditors  of  the  said  Joseph  Styles  who  have  already 
sought,  or  shall  in  due  time  hereafter  come  in  and  seek,  relief 
under  the  said  commission,  or  in  any  renewed  commission  against 
the  said  Joseph  Styles,  and  duly  prove  and  ascertain  their  re- 
spective debts  under  the  same,  according  to  the  directions  and 
limitations  of  the  said  statute.  And  the  said  L.  M.  and  O.  P. 
do  hereby  for  themselves  severally  and  respectively,  and  for 
their  several  heirs,  executors  and  administrators,  and  not  jointly 
or  the  one  of  them  for  the  other  of  them,  but  each  of  them  for 
his  own  heirs,  executors  and  administrators,  acts  and  deeds  only, 
covenant,  promise  and  agree  to  and  with  the  said  commission- 
ers, parties  to  these  presents,  their  heirs,  executors  and  admi- 
nistrators, in  manner  following,  (that  is  to  say,)  that  they,  the 
said  L.  M.  and  O.  P.,  their  heirs  and  assigns,  shall  and  will, 
with  all  convenient  speed,  use  their  best  endeavours,  by  suits  at 
law  or  othervirise,  to  recover  and  get  possession  of  all  and  sin- 
gular the  said  messuages,  lands,  tenements  and  hereditaments, 
hereinbefore  bargained  and  sold,  or  mentioned  or  intended  so  to 
be,  with  their  and  eveiy  of  their  appurtenances,  and  shall  and 
will,  after  recovery  and  possession  had  of  the  same  or  any  part 
thereof,  make  sale  and  disposition  thereof,  and  of  every  part 
thereof,  with  the  like  convenient  speed,  for  the  most  money  and 
best  price  they  or  any  of  them  can  or  may  obtain  for  the  same ; 
snd  further  that  they  the  said  L.  M.  and  O.  P.,  their  heirs,  ex- 
ecutors and  administrators,  shall  and  will,  from  time  to  time, 
and  at  all  times  hereafter,  upon  a  reasonable  request  or  notice 
to  them  for  that  purpose,  given  under  the  hands  of  the  commis- 
sioners by  the  said  commission,  or  any  renewed  commission  au- 
thorized as  aforesaid,  or  the  major  part  of  them,  give  and  render 
to  the  said  commissioners  or  the  major  part  of  them  a  just  and 
true  account  of  all  and  every  such  sum  or  sums  of  money,  or 
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other  satisfaction,  which  they  the  said  L.  M.  and  O.  P.,  their 
heirs,  executors  or  administrators  respectively,  shall  or  may 
have  received,  obtained  or  raised,  by  virtue  of  these  presents,  or 
by  means  of  the  present  deed  of  bargain  and  sale,  out  of  the 
estate  of  the  said  Joseph  Styles  hereby  bargained  and  sold ;  and 
all  such  monies  or  other  satisfaction  as  shall  appear  to  be  so  by 
them  respectively  received,  had,  obtained,  or  raised  as  afore- 
said, they  the  said  L.  M .  and  O.  P.  shall  and  will,  (after  all 
just  allowances  thereout  deducted,)  upon  the  like  reasonable 
request,  well  and  truly  pay,  satisfy  and  render,  or  cause  to  be 
paid,  satisfied,  and  rendered,  to  them  the  said  commissioners  so 
authorized,  or  the  major  part  of  them,  or  as  they  or  the  major 
part  of  them  shall  direct  or  appoint  under  their  hands,  to  tht 
end  the  same  monies  or  other  satisfaction  may  be,  by  them  the 
said  commissioners  in  and  by  the  said  commission  or  any  re- 
newed commission  authorized,  or  the  major  part  of  them»  or- 
dered, disposed,  distributed,  and  divided,  unto  and  amongst  all 
and  every  the  creditors  of  the  said  Joseph  Styles  who  have  al- 
ready come  in  and  sought  relief,  or  shall  hereafter  in  diie  time 
come  in  and  seek  relief,  by  virtue  of  the  said  commission,  ac- 
cording to  the  limitations  of  the  said  statute  therein  inentioned 
as  aforesaid,  to  the  end  the  same  monies  and  other  satisfactioo 
may  be  answered  and  paid  to  the  creditors  seeking  relief  as 
aforesaid,  proportionably,  according  to  their  several  debts  due 
amd  owing  to  them  respectively  from  the  said  Joseph  Styles,  ac- 
cording to  the  order  of  dividend  to  be  made  by  the  said  commis- 
sioners of  the  same  ;  and  lastly,  that  they  the  said  L.  M.  and 
O.  P.  shall  and  will,  from  time  to  time,  and  at  all  times  here- 
after, well  and  sufficiently  save,  defend,  keep  harmless  and  in- 
demnified, as  well  the  said  commissioners,  parties  to  these  pre- 
sents, in  and  by  the  said  commission  named  and  authorized, 
or  in  any  renewed  commission  to  be  named  and  authorized,  and 
their  heirs,  executors  and  administrators,  and  every  of  them, 
and  their  and  every  of  their  bodies,  goods,  chattels,  lands  and 
tenements,  and  every  of  them;  their  and  every  of  their  messen- 
gers, agents,  and  servants,  who  have  been  by  them  or  any  of 
them  employed  in  or  about  the  execution  of  the  said  commis- 
sion, of,  from,  and  against  all  and  all  manner  of  action  and  ac- 
tions, suits,  troubles,  charges,  damages,  and  expenses  whatso- 
ever, that  shall  or  may  at  any  time  or  times  hereafter,  arise, 
happen  or  come  unto  them  the  said  commissioners,  or  any  or 
either  of  them,  or  any  of  their  messengers,  agents,  servants, 
heirs,  executors  or  administrators,  for  or  by  reason  or  means  of 
the  present  deed  of  bargain  and  sale,  or  any  other  matter  or 
thing  by  them,  or  any  or  either  of  them,  lawfully  acted  or  done, 
by  virtue  of  the  said  recited  commission,  or  by  their  or  any  or 
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•ifeber  of  their  lawfully  iotermeddKng  in  the  estate  and  efieets 
of  the  Baid  Joseph  Styles.  In  witness  whereof  the  said  parties 
to  these  presents  have  hereunto  set  their  hands  and  seals  die 
day  and  year  first  herein  vrritten. 

Signed,  sealed  and  de-  ^ 
liveced  by  the  within  y 
fluuned  ■  '  in  thA  pse- 1 
40noei>f  ^ 


M$nwrandum  qf  tks  Executum  rf  the  Anignment,  and  Tatsmg 
Solicitor's  and  Mes$enger'*  Bills, 

At  the  Court  of  Commissioners  of  Bankrupt, 
the  23d  day  of  May,  ia27. 

Memorandum,  That  we,  whose  names  are  hereunto  subecribed, 
hexDg  the  nujor  part  of  the  commissioBers  named  and  autho- 
liied  an  and  by  a  oommission  ef  bankrupt  awarded  and  issued 

•ad  now  in  pioseeution'  against  Joseph  Stifles,  ef street,  tn 

ih€  tkff  tf  London,  huiider,  dealer  and  chapman,  met  en  tiie  day 
and  ynar,  and  at  the  place  above-mentioned,  and  executed  an 
mi^msnt  of  the  said  bankrupt's  estate  and  effects,  [and  a 

har^Eun  and  sale  of  all  his  real  estate,]  to  h,  M.,  of ,  mer- 

siuaaU  And  0«  P.,  of  ,  malster,  the  assignees  appointed  and 

diesen  by  the  ereditars  of  the  said  bankrupt's  estate  and  effects ; 
and  at  the  same  tine  and  plaoe  taxed  and  allowed  the  petition- 
ing CDadkor's  bill  of  costs  at  £— -,  and  the  messenger's  bill 
at£ . 


EanlmeKt  of  the  Bargain  and  Sale. 

The  dml  may  be  enrolled  in  any  of  the  courts  at  Westminster ; 
hut  enrolling  it  fhus  in  Chancery  is  the  readiest  and  least  trouble- 
some mode. 

Take  the  Bargain  and  SaU  to  the  Public  Office,  Southampton 
Buildings,  and  let  one  of  the  commissioners  toho  executed  it  attend 
at  the  same  time,  and  acknowledge  it  before  a  Master.  The  Master 
vdH  thereupon  write  at  the  bottom  or  in  the  margin  rf  the  deed  the 
atScnowledgmentf  thus : 

Taken  and  acknowledged  by  A.B.  esqnire,  party  hereto,  at 

the  Public  Office^  this day  Af ,  1827,  befiire 

James  Stephen. 
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If  a  eommiesioner  eannat  attend,  an  affidavit  efthe  exeention  ef 
the  bargain  and  eale,  made  by  one  of  the  aUeHting  witnetsee,  mutt 
be  annexed  to  it,  before  it  is  laid  brfere  the  Matter.  See  Arch, 
forms,  576. 

Tkmi  take  the  deed  to  the  clerk  cf  the  enrolments,  who  will  have 
it  engrossed  on  the  rolls  of  the  court,  and  return  it  to  you. 

Pay  for  aeknowledging. ................  .2  6 

Or  swecering  affidavit 1  6 

Enrolling  for  each  roll,  containing  90  lines, 

14  words  in  each 10  0 

Endorsing  and  cert^ying 5  4 

If  a  commissioner  attends  he  is  paid  half-a-guinea,  and  if  not 
then  the  solicitor  charges  for  drawing  and  engrossing  the  affidavit* 


But  if,  instead  of  proceeding  to  the  choice  ofastigneUf  th$  ere* 
ditors  shew  to  the  commissioners  a  sufficient  reason  for  postpening 
it,  the  commissioners  trill  then  subscribe  t)^  following 

Mmcrandum  ^  Adjournment  of  the  choice  cf  Assignees. 

At  the  Court  of  CommlauoDfirB  of  Banlsrwpt, 
the  23d  day  of  May«  1827. 

Memorandum,  That  this  beiag  the  4ay  appointed,  f^rsuaat 
to  notice  in  the  London  Gazette,  for  the  choice  of  assignees 
«nder  the  commission  of  bankrupt  awarded  and  issued  and  new 
in  prosecution  against  Joseph  Styles,  of  ^-~~  street,  London, 
builder,  dealer  and  chapman,  we  whose  names  are  hereunto  sub- 
scribed, being  the  major  part  of  the  eemmissioBers  in  and  by  die 
said  commission  named  and  authorized,  met  on  the  day  und 
year  and  at  the  jJace  above  written,  pursuant  to  such  notice,  to 
take  the  proo&  <^  debts,  and  lor  the  choice  of  assignees  under 
the  said  commission ;  but  Uie  creditors  present,  being  desirous 
that  the  said  choice  of  assignees  should  be  adjourned,  we  do 

adjourn  the  same  until  Tuesday,  the day  of next,  at 

this  place,  at  eleven  of  the  clock  in  the  forenoon  of  the  same  day. 


In  which  case  the  solicitor  must  have  inserted  in  the  Gazette  the 
following  Advertisement  of  a  Meeting  for  the  choice  qf  Assignees. 

I 

The  commissioners,  in  a  commission  of  bankrupt  awarded  and 
issued  forth  against  Joseph  Styles,  tf itrMt,  in  the  city  of 
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London,  builder,  dealer  and  chapman,  intend  to  meet  on  the 
day  of  August  instant,  at  eleven  of  the  clock  in  the  fore- 
noon, at  the  Court  of  Commissioners  of  Bankrupt  in  London,  in 
order  to  proceed  to  the  choice  of  an  assignee  or  assignees  of  the 
estate  and  effects  of  the  said  bankrupt ;  when  and  where  the 
creditors,  who  have  not  already  proved  their  debts,  are  to  come 
prepared  to  prove  the  same,  and,  with  those  who  have  already 
proved  their  debts,  vote  in  such  choice  accordingly* 

*«*  At  which  time  the  creditors  will  proceed  to  the  chnee  of 
assignees,  in  the  manner  above  directed. 


Solicitor's  Bill. 

This  you  had  better  write  upon  brief  paper,  so  as  to  be  filed 
along  with  the  proceedings.  When  taxed,  write  the  following  order 
at  the  foot  of  it,  and  get  it  signed  by  the  commissioners.  For  form 
of  the  bUl  see  post,  sec.  11. 

At  the  Court  of  Commissioners  of  Bankrupt, 
23d  May,  1827. 

We  whose  names  are  hereunto  subscribed,  being  the  major 
part  of  the  commissioners  named  and  authorized  in  and  by  & 
commission  of  bankrupt,  awarded  and  issued  and  now  in  pro- 
secution against  Joseph  Styles,  of street,  in  the  city  of 

London,  builder,  dealer  and  chapman,  having  inspected  the 
above  bill  of  charges  and  disbursements,  do  tax  and  ascertain 

the  same  at  the  sum  of  ;   and  we  do  hereby  direct  and 

order  James  Galbraith  and  Christopher  Jameson,  the  assignees 
of  the  estate  and  effects  of  the  said  bankrupt,  to  pay  the  said 
sum  of out  of  the  first  monies  or  effects  of  the  said  bank- 
rapt,  that  shall  be  got  in  or  received  under  the  said  commission. 
Witness  our  hands,  the  day  and  year,  and  at  the  place  above- 
mentioned. 


9-  ^^ 

Meiseriger's  Bill. 

When  taxed,  write  at  the  foot  of  it  the  same  memorandum  of 
taxatum  and  order,  as  at  the  foot  of  the  solicitor's  bill,  supra,  and 
get  it  tigned  by  the  commissioners.  For  form  of  the  bill  see  post, 
sec,  11. 
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And  next,  if  the  bankrupt  have  appeared,  (ae  he  thould  do,) 
having  surrendered  at  the  previous  meeting,  JUl  up  and  get  the 
commissioners  to  sign  the  following 

Memorandum  of  the  Bankrupt's  Appearance, 

At  the  Court  of  Commissionen  of  Bankrupt, 
the  23d  day  of  May,  1827. 

Memorandum,  That  Joseph  Styles,  late  of street,  tn  the 

city  of  London,  builder,  dealer  and  chapman,  the  person  against 
whom  this  commission  of  bankrupt  hath  been  awarded  and  is- 
sued forth,  being  sworn  and  examined  before  the  major  part  of 
the  commissioners  in  the  said  commission  named  and  authorised, 
on  the  day  and  year  and  at  the  place  abovesaid,  pursuant  to 
notice  in  the  London  Gazette  for  that  purpose,  appeared  a^n 
before  the  major  part  of  the  said  commissioners,  and  submitted 
himself  to  be  from  time  to  time  examined  touching  the  disclosure 
and  discovery  of  his  estate  and  effects,  and  in  all  things  to  conform 
himself  according  to  the  directions  of  the  statute  made  and  now 
in  force  concerning  bankrupts,  and  to  have  the  benefit  thereof; 
but  not  being  prepared  to  make  a  full  disclosure  and  discovery 
of  his  estate  and  effects,  prays  further  time  for  the  doing  thereof 
which  is  granted  accordingly. 


If  you  with  to  summont  any  witness  for  the  next  meeting,  Jill  up 
your  summonses  for  that  purpose,  and  get  them  now  signed  by  the 
eommtssionen.    See  the  form  ante,  p,  16. 


And  lastly,  having  had  all  the  proceedings  signed  by  theeommis- 
turners,  tack  them  in  their  order  with  the  proeeedingt  of  the  former 
meetings;  and,  in  London  commissions,  make  a  diort  note  for  the 
registrar^  of  the  particulars  required  to  be  registered  at  his  office 
(see  i.  p.  d>)f  and  pay  him  lis. 


(    70    ) 
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The  iolieitor  will  provide  hinuelf  with  iueh  of  the  following 

form*  at  he  may  think  wUl  be  required,     Ae  must  alto  he  prv- 

vided  with  depotitiontfor  oreditiftt  to  prove  their  debtt,  <u  directed 

ante  p.  29* 

AUo,  if  the  beenkrupt  turrenderfor  the  firtt  time  at  tkit  meet- 
ingt  hit  surrender  mutt  be  taken  at  directed  ante  p.  25,  ^c. 

The  butinett  peculiar  to  thit  meeting,  however,  it,  the  final  eia- 
minatum  of  the  bankrupt  and  the  allowance  of  hit  certijUate,  A$ 
it  may  be  necettary,  however,  in  cotes  where  the  conduct  ef  tht 
bm^entpt  is  involved  in  doubt  or  tuspicion,  to  examine  witnettes  in 
order  to  iucertain  whether  there  have  been  any  concealment  tf 
ejiwts,  and  at  to  other  particulart,  before  the  committioners  are  t» 
latit/ied  at  to  hit  conformity  at  to  sign  hit  certificate,  or  will  allow 
him  to  pats  his  final  examination ;  an  examination  of  such  wit- 
neites  may  constitute  a  part,  and  a  material  part,  of  the  proceed- 
ingt  at  thit  and  subtequent  meetingt,  before  the  bankrupt  it  aUow- 
ed  to  patt  hit  final  examination,  or  the  commitsionert  tigu  hit  cer^ 
iificate  of  corformity.  We  thall  therefore  treat  of  the  matter  of 
thit  tection  under  the  four  following  heads  : 

1.  The  Bankrupt* t  final  Examination4 

2.  Other  Examinaliont  of  the  Bankmpt. 

3.  Examination  of  Witnettes. 

4.  The  Certificate. 


1.  The  Bemkrupt't  final  Eaoaminaiien, 

When  the  bankrupt  it  in  cuttody,  the  atiigneet  must  appeint 
tome  person  to  attend  him,  with  his  bookt,  papert  and  writingt,  t$ 
enable  him  to  prepare  hit  examination,  a  copy  of  which  the  bank' 
rupt  mutt  deliver  to  his  assignees,  or  their  order,  upon  their  appli- 
cation,  at  least  ten  days  before  his  examination* 

When  the  bankrupt  appears,  he  is  sworn,  (see  the  fonn  of  tht 
oath,  ante,  p.  1 5,)  ami  the  commissioners  put  such  questions  te 
him  as  will  lead  to  a  full  disclosure  of  his  estate  and  effects,  and 
the  manner  in  which  he  hat  ditpoted  of  them.    At  aU  this,  hem- 
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mer,  it  eomfrmd  in  ihB  Umn&randum  and  SokeduUs  /«Umpjm^, 
tK$  emmdmonent  in  ordinary  eatu,  mil  bg  tatitfied  wUh  tftv 
bmkmpt't  moearing  to  the  truth  of  them ;  hut  vahm  any  tking^ 
WtB  fraud  appears,  or  is  suipaeted^  the  bankrupt  is  sniff ett§d  0 
a  severe  examinatum,  by  the  conmiuitomn,  and  frequently  hy 
eouttsel  upon  the  part  cf  the  assignees  or  of  some  partieular 
ereiitor.  After  he  has  undergone  his  eiDaminatien,  fill  vp  the 
fidlowing  Menufrandum,  Balance  Sheet  and  Schedules;  get  them 
subscribed  by  the  bankrupt^  and  signed  in  the  nuargin  bythe  com- 

Memorandum  cf  the  last  ExaminatUm, 

At  die  Court  of  Commissionere  of  Bankrupt, 
the  13th  day  of  May,  1827. 

Memorandum,  That  Joseph  Styles,,  the  person  against  -wliom 
this  commission  of  bankrupt  is  awarded  and  issued,  being  oome 
before  the  major  part  of  the  commissioners  in  and  by  the  sadd 
commission  named  and  authorized,  in  order  to  make  a  full  and 
true  discovery  and  disclosure  of  his  estate  and  effects,  and  to 
finish  his  examination,  pursuant  to  notice  in  the  London  Ga« 
zette  for  that  purpose  given,  and  being  sworn  and  examined  on 
the  day  and  year  and  at  the  place  above  mentioned,  upon  his 
oath  saith,  that  the  several  boc^s  which  are  now  produced  and 
delivered  up  by  this  examinant,  and  severally  marked  with  the 
letters  A,  B^  &c.,  together  with  the  goods  ami  things  seized  by 
and  under  the  said  commission,  and  the  books,  papers  and 
writings,  securities  for  monies,  goods  and  efiects,  delivered  up 
by  this  exiaminant  to  the  assignees  chosen  under  the  said  com- 
mission, together  also  with  four  pounds  seventeen  AiUings  in 
money,  and  a  silver  teatch  and  gold  key,  do  contain  and  are  a 
foil  and  true  disclosure  and  discovery  of  all  this  examinant's 
estate  and  effects,  beth  real  and  personal,  and  hew  and  in  what 
nnmner,  to  whom  and  upon  what  consideration,  and  at  wfatat 
time  or  times,  he  has  disposed  of,  assigned  or  transferred  any 
of  his  goods,  wares,  merchandizes,  monies,  or  other  estate  or 
effects,  and  all  books,  papers  and  writings  relating  thereto,  or 
of  which  he  was  possessed,  or  in  or  to  which  he  was  any  wise 
interested  or  entitled,  or  which  any  person  or  persons  had 
or  hath  or  have  had  in  trust  for  him  or  for  his  use,  at  any 
time  before  or  after  the  issuing  of  the  said  commission,  or 
whereby  this  examinant  and  his  family  have  or  may  have  or  ex- 
pect any  profit,  possibility  of  profit,  benefit  or  advantage  what- 
soever, (except  only  such  parts  of  his  estate  and  effects  as  have 
really  and  bona  fide  been  before  sold  or  disposed  of  in  the  way 
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of  his  trade  and  deatings,  and  except  such  sums  of  money  as 
have  been  laid  out  in  the  ordinary  expenses  of  himself  and 
family.)  And  this  examinant  further  saith,  that  at  the  time  of 
this  his  examination,  he  hath  delivered  up  to  the  said  commis- 
sioners in  the  said  commission  named,  or  the  major  part  of 
them,  or  unto  the  assignees  chosen  under  the  said  commission, 
all  such  part  of  his  goods,  wares  and  merchandize,  money,  es- 
tates and  effects,  and  all  books,  papers  and  writings  relating 
thereto,  as  are  now  in  his  custody,  possession  or  power,  (the 
necessary  wearing  apparel  of  this  examinant,  his  wife  and 
children,  only  excepted.)  And  this  examinant  further  saith, 
that  he  hath  not  removed,  concealed  or  embezzled  any  part  of 
his  estate,  real  or  personal,  nor  any  books  of  account,  papers  or 
writings  relating  thereto,  with  an  intent  to  defraud  his  creditors. 

Joseph  Styles, 
Memorandum,  The  above-mentioned /our} 

pouTids  seventeen  shillings,   silver  wcUch  f 

and  gold  key,  were,  by  the  consent  of  C 

the  creditors,  returned  to  the  bankrupt.  J 

If  the  bankrupt  is  a  foreigner  and  it  is  necessary  to  have  an 
interpreter,  he  must  be  sworn  to  the  follomng  deposition: 

At  the  Court,  &c. 
Francisco  Bemales,  of  &c.  being  sworn  and  examined  on  the 
day  and  year  and  at  the  place  above  mentioned,  before  the 
major  part  of  the  commissioners  named  and  authorised  in  and  by 
a  commission  of  bankrupt  awarded  and  issued  and  now  in  pro- 
secution against  Antonio  Costello,  of street,  in  the  city  of  London , 

merchant,  dealer  and  chapman,  upon  his  oath  saith,  that  he  hath 
faithfully  and  truly,  according  to  the  best  of  this  examinant's 
skill  and  knowledge,  interpreted  the  oath  administered  by  the  said 
oommissioners  to  the  said  bankrupt,  and  this  examinant  further 
saith  that  he  hath  faithfully  and  truly  according  to  the  best  of 
this  examinant's  skill  and  knowledge,  interpreted  to  the  said 
bankrupt  his  last  examination  hereunto  annexed. 
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If  there  he  not  time  erumgh  at  the  third  public  meeting  tofitdtk 
the  hanhvpt's  final  examination,  or  if  from  circumstances  the  com- 
munomrf  be  satisfied  that  the  bankrupt  could  not  so  soon  be  prepar- 
ed fer  it,  or  if  it  be  necessary  to  have  further  evidence  as  to  his 
eondiuet  or  disposal  of  his  effects,  8fc,the  commissioners  may  a^oum 
the  fined  examination  to  a  future  day  ;  in  which  ease  the  solicitor 
must  fill  up  the  following  memorandum  and  get  it  signed  by  the 
commissioners,  must  indorse  a  memorandum  to  the  like  effect  on  the 
bankrupt's  summons  and  get  tt  signed  in  like  manner,  and  mmtt 
have  an  advertisement  thereof  inserted  in  the  Gaau^e, 

Memcrandum  of  Adjournment  of  Bankrupt's  last  Examination, 

At  the  Court  of  CommlisioneTs  of  Baikrupt* 
the  13th  day  of  May,  1827. 

Memorandum,  That  this  being  the  day  appointed  pursuant  to 
notice  in  the  London  Gazette,  for  Joseph  Styles,  the  person 
against  whom  the  commission  of  bankrupt  now  in  prosecution  is 
awarded  and  issued,  to  surrender  himself,  and  make  a  full  dis- 
closure and  discovery  of  his  estate  and  effects,  and  to  finish  his 
examination  under  the  said  commisdon,  we  whose  names  are 
hereunto  subscribed,  being  the  major  part  of  the  commissioners 
in  the  said  commission  named,  met  on  the  day  and  year  and  at 
the  place  above-mentioned,  pursuant  to  such  notice ;  At  which 
tune  the  said  bankrupt  appeared  and  submitted  himself,  •  and 
was  examined  by  us  touching  his  estate  and  effects ;  but  [the 
said  bankrupt  not  being  able  satisfactorily  to  answer  all  such  juet- 
tiensaswe  have  put  to  him,  touching  his  estate  and  effeetSg  without 
a  further  investigation  of  his  books  and  papers,"  [or  stating  any 
other  reasons  the  commissioners  may  have  for  the  adjournment] 
**  wedo  therefore  ac^oum  the  said  bankrupt's  last  examination  untU 

the day  of         -^  at  this  place,  at  -^—  e^clock  in  the  fort' 

uoon  of  the  said  day. 


Memorandum  to  be  Indorsed  on  the  Bankrupt's  Summons. 

* 

At  the  Court  of  Commissioners  of  Bankrupt, 
tho  13th  day  of  May,  1827. 

Be  it  remembered.  That  the  within  named  Joseph  Styles,  on 
the  day  and  year  and  at  the  place  above  mentioned,  (being  the 
time  and  place  appointed  pursuant  to  notice  in  the  London 
Gaxette  for  the  said  Joseph  Styles  to  surrender  himself,  and  to 
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mak#  ft  foil  disdosuie  and  ditoovery  of  hit  estate  and  effects^ 
and  to  finish  his  examination  under  the  commission  of  bankrupt 
now  in  prosecution  against  him,)  appeared  before  ns,  and  sub- 
mitted himself>"  [S^c,  as  in  the  last  form,  to  the  «nd;]  *'  until 
which  day,  time  is  granted  unto  the  said  bankrupt,  for  the  pur- 
pose aforesaid,  at  the  place  above  mentioned,  by  us. 


Advertisement  of  the  Adjournment  in  the  Gautte, 

The  commissioners  in  a  commission  of  bankrupt  awarded  and 

issued  forth  against  Joseph  Styles,  of street,  in  the  city  of 

London,  brewer,  dealer  and  chapman,  intend  to  meet  on  the 
20th  day  of  September  instant,  at  eleven  o'clock  in  the  forenoon, 
at  the  Court  of  Commissioners  of  Bankrupt,  London,  (by  ad- 
journment from  the  13th  instant,)  in  order  to  take  the  last  ex- 
aminatioa  of  the  said  bankrupt,  when  and  where  he  is  required 
to  auirender  himself,  and  make  a  full  discoveiy  and  disclosure 
of  loA  estate  and  effects*  and  finish  his  examination ;  and  the 
creditors,  who  have  not  already  proved  their  debts,  are  to  coma 
prepared  to  prove  the  same,  and,  with  those  who  have  proved 
their  debts,  are  to  assent  to  or  dissent  from  the  allowance  of  his 
certificate. 


^  he  he  in  ouetody,  you  must  get  the  Commissieners  to  sign  the 
foUewing 

Warrant  to  bring  up  the  Bankrupt, 

Whereas  a  commission  of  bankrupt  hath  been  awarded  and 
issued  against  Joseph  Styles,  of  -'-— -  street,  in  the  city  of  Lon-« 
don,  builder^  dealer  and  chapman,  directed  to  us*  whose  names 
are  hereunto  subscribed,  and  to  the  other  commissioners  in  the 
said  commission  named;  and  he  being  declared  bankrupt  on 
the  •^^"^^  day  of  — *—  last ;  and  we  being  informed  that  the 
said  Joseph  Styles  is  in  your  custody  [upon  mesne  process  and 
not  in  eiteeution,"  or  <'  in  execution :}  these  are  therefore  to 
desirt  you  to  bring  the  body  of  the  said  Josej^  Styles  before  us 
at  the  Court  of  Commissioners  of  Bankrupt  in  the  aty  of  Lon- 
don, on  ■■■■      next,  the day  of instant,  (being  the 

day  appointed  in  the  London  Grazette  for  the  said  bankrupt  to 
finish  his  examination,)  at -~-^  o'clock  in  the  afternoon,  in  order 
to  undergo  his  last  examination,  pursuant  to  an  act  of  parliament 
made  and  now  in  force  concerning  bankrupts,  intituled  '^  An 
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act  to  amend  tbe  laws  relating  to  bankrupts ;"  and  this  shall  be 
your  sufficient  warrant.  Given  under  our  hands  this  — — *  day 
of 1627. 

To  [the  officer  in  whose  custody  the  bankrupt  is,  a«]  "  To  Wil- 
liam Jones,  Esq.,  marshal  of  the  King's  bench  prison,  or  his 
deputy  there ;"  "  William  Robert  Henry  Brown,  Esq.,  warden 
of  the  Fleet  prison,  or  his  deputy  there  ;"  "  A.  B.  Esq.,  sheriff 
of  the  county  of  N,  or  A.  S.  gaoler  of  the  common  gaol  for  the 
said  county  at or  his  deputy  there ;"  or  the  like, 

♦,*  The  officer  Upaid  10*.  6d. 


If,  however,  instead  of  submitting  to  be  examined,  the  bankrupt 
refuse  either  to  be  sworn,  or  to  answer  any  of  the  quettiom  put  to 
him,  or  to  sign  and  subscribe  his  examination,  or  if  he  do  not  an- 
swer  satisfactorily,  the  commissioners  may  commit  him  to  such  prison 
as  they  think  Jit.  The  following  may  be  the  form  of  commitment 
in  such  cases : 

Warrant  of  Commitment  of  Bankrupt,  for  refusing  to  answer,  S^c, 

At  the  Court  of  Commissioners  of  Bankrupt, 
the  13th  day  of  September,  1826. 

Whereas  his  Majesty's  commission  under  the  great  seal  of 
Great  Britain,  grounded  upon  the  statute  made  and  now  in 
force  concerning  bankrupts,  bearing  date  at  Westminster,  the 

day  of in  the year  of  the  reign  of  his  present 

Majesty,  was  on  the  day  of  the  date  thereof  aforesaid  awarded 

and  issued  against  Joseph  Styles  of street,  in  the  city  of 

London,  builder,  dealer  and  chapman,  directed  to ,  or 

any  four  or  three  of  them,  and  is  now  in  full  force  and  effect. 
And  whereas  the  said  commissioners  in  the  said  conunission 
named,  or  the  major  part  of  them,  having  first  respectively 
taken  tiie  oath  appointed  by  an  act  of  parliament  made  in  the 
sixth  year  of  the  reign  of  his  present  Majesty,  intituled  "  An 
act  to  amend  the  laws  relating  to  bankrupts,"  for  conunissioners 
of  bankrupts  to  take,  before  they  act  as  commissioners  in  the 
execution  of  the  powers  or  authorities  given  by  the  said  act,  and 
having  begun  to  put  the  said  commission  into  execution,  upon 
due  examination  of  witnesses  and  other  good  proofs  upon  oath 
before  them  had  and  taken,  did  find  that  tiie  said  Joseph  Styles, 
before  the  date  and  suing  out  of  the  said  commission,  did  become 


Third  Public  Meeting.  6^ 

bankrupt,  within  the  true  intent  and  meaning  of  the  said  statute, 
and  did  adjudge  and  declare  the  said  Joseph  Styles  a  bankrupt 
accordingly.  And  whereas  the  major  part  of  the  said  commis- 
sioners did  cause  notice  to  be  given  in  the  London  Gazette  of 

the day  of last  past,  that  the  said  Joseph  Styles  was 

thereby  required  to  surrender  himself  to  the  said  commissioners 
in  the  said  commission  named  or  the  major  part  of  them,  on  the 
16th  and  23d  days  of  August  last  past,   and  the  13th  day  of 
September,  in  the  year  aforesaid,  at  eleven  of  the  clock  in  the 
forenoon  on  each  of  the  said  days,  at  the  Court  of  Commission- 
ers of  Bankrupt,   Basinghall  Street,  in  the  city  of  London,  and 
make  a  full  disclosure  and  discovery  of  his  estate  and  effects, 
and  did  also  cause  a  summons  or  notice  in  writing  to  the  like 
effect  to  be  served  upon  the  said  Joseph  Styles.      And  whereas 
the  said  Joseph  Styles  did,  on  the  said  16th  day  of  August, 
surrender  himself  to  the  major  part  of  the  commissioners  in  the 
said  commission  named  and  authorized,  but,  being  sworn  and 
examined,  said  that  he  was  not  then  prepared  to  make  a  full 
disclosure  and  discovery  of  his  estate  and  effects,  and  prayed 
time  for  the  doing  thereof,  until  the  then  next  meeting,   which 
was  granted  to  him  accordingly.    And  whereas  the  said  Jos^h 
Styles  did,  on  the  said  23d  day  of  August,  being  the  then  next 
meeting,   again  surrender   himself  to  the  major  part  of  the 
commissioners  in  the  said  commission  named  and  authorized, 
and  being  again  sworn  and  examined,  said  that  he  was  not  then 
prepared  to  make  a  full  disclosure  and  discovery  of  his  estate 
and  effects,  and  prayed  further  time  for  the  doing  thereof  until 
the  then  next  meeting,  w4iich  was  granted  to  him  accordingly. 
♦And  whereas  the  said  Joseph  Styles  did,  on  this  13th  day  of 
September,  being  the  next  meeting  aforesaid,  again  surrender 
liimself  to  us  the  major  part  of  the  said  commissioners  in  the 
said  commission  named  and  authorized,  in  order  to  finish  his  ex- 
amination, and  to  make  a  full  disclosure  and  discovery  of  bis 
estate  and  effects,  and  being  then  and  there  duly  sworn  and 
required  by  us  to  make  such  discovery,  and  disclosure ;   and  we, 
the  said  commissioners,  (having  before  we  proceeded  to  act  un- 
der and  by  virtue  of  the  said  commission  taken  the  oath  afore- 
said,) did  cause  the  following  question  to  be  propounded  to  him 
the  said  Joseph  Styles,  that  is  to  say  :"  [here  state  the  question]  ; 
'*  to  which  question,  so  put  by  us  as  aforesaid,  the  said  Joseph 
Styles  refused  to  give  [any  answer,"  or,  "  any  other  than  the 
following  answer,  that  is  to  say :"  stating  the  answer:  "  which 
answer  of  the  said  Joseph  Styles  not  being  satisfactory  to  us  the 
said  commissioners]  :    These  are  therefore  to  will,  require,  and 
authorize  you,  immediately  upon  receipt  hereof,  to  take  into 
your  custody  the  body  of  the  said  Jdseph  Styles,  and  him  safe- 

OD  3 
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Yf  eonrey  to  Ub  Msjes^s  priMn  of  Newgate,  and  faim  thef«i  t» 
(isliver  to  the  keeper  of  the  said  priMo,  who  u  hereby  requM 
and  authorized,  bj  Ttitiie  of  the  comausiion  and  statote  afore- 
said, to  receiye  the  said  Joseph  Styles  into  his  custody,  aad  Mm 
safely  to  keep  and  detain  without  bail,  until  such  time  as  be 
shall  submit  to  us  the  said  commissioners,  or  the  major  port  of 
the  commissioners  in  the  said  oommissioB  named  and  authorised, 
and  full  answer  make,  to  our  or  their  satisfaction,  to  the  questioos 
so  put  to  him  by  us  as  aforesaid ;  and  for  so  doing,  this  shall 
be  your  sufficient  warrant.  Oiyen  under  our  hands  and  seab, 
at  the  Court  of  Commissioners  of  Bankrupts,  London,  this  13th 
day  of  September,  in  die  year  of  our  Lotd  1825. 

Ta— — ,  our  messenger,  or 
'   ,  his  assistant,  and  to 
keeper  of  his  Majesty's  prison  of  New- 
gate, or  to  his  deputy  there. 

*^*  To  be  rigned  and  tealed  by  the  commmionen,  and  given  to  ike 
messenger,  who  toill  thereupon  take  the  bankrupt  into  custody, 
and  convey  him  to  tha  prison  mentioned  in  the  warrant. 

The  aibove  form  may  be  varied  as  occasion  may  re^uitv.      See  1 
eh,  1.  s.  10.  ante  if  p,  87.  post. 


If  the  bankrupt  do  not  attend  at  hie  third  public  meeting,  but 
some  person  for  him  deliver  to  tho  commissioners  an  ardor  tf  the 
Lord  Chancellor,  prooiously  obtained,  enlarging  tho  timo  for  his 
surrender  and  cxamiiiati0n,  the  solieiter  must  Jill  up  ihofoOowiog 
memorandum  thereof  and  get  it  signed  by  the  eommissionerst  and 
msut  have  an  advertisement  to  the  same  effect  inserted  in  the  Go^ 
Mtte.  The  Lord  ChaneeUoi^s  order  is  kept,  and  filed  with  thepro' 
eeedings.    See  1.  cfc.  1.  sec,  10.  ante. 

Memorandum  of  the  time  for  surrendering  being  enlarged. 

At  the  Court  of  Commissioners  of  Bankrupt, 
the  13th  day  of  September,  1825. 

Memorandum,  that  this  being  the  day  appointed,  pursuant  to 
notice  in  the  London  Gazette,  for  Joseph  Styles,  the  person 
against  whom  the  commission  of  bankrupt  now  in  proeecution 
is  awarded  and  issued,  to  surrender  himself,  and  maka  a  full 
dtsdosure  and  discovery  ^  his  estate  and  e£bcts,  and  to  finish 
his  esandnation  under  the  said  commission :  We,  whose  names 
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«re  hMeuiito  subscribed,  being  the  major  part  of  the  eommis- 
siooers  in  the  said  commission  named,  met  on  the  day  and  year 
and  at  the  plaee  above  mentionedy  pursuant  to  such  notke  ;  at 
which  time  a  petition  from  the  said  bankrupt"  lor  **  iiwa  the 
assignees  of  the  said  bankrupt,]  in  his  behalf,  preferred  to  the 
Right  Honourable  the  Lord  High  Chancellor  of  Great  Britain, 
praying  that  the  said  bankrupt's  time  for  surrendering  himself, 
and  making  a  fuU  disclosuie  and  diseoveiy  of  his  estate  and  ef- 
fects, and  to  finish  his  examination,  might  be  enlarged  for  the 
space  of days,  to  be  computed  from  this  1 3th  day  of  Sep- 
tember instant,  with  his  Lordship's  order  thereon  for  that  pur- 
pose, bearing  date  the day  of last  past,  was  pro- 
duced to"  [or  **  served  upon]  us  the  said  commissioners ;  we  do 

therefore  defer  taking  such  examination  till  the  said day 

of next,  and  we  do  hereby  accordingly  adjourn  to  that  day, 

at  this  place,  at  eleven  o'clock  in  the  forenoon  of  the  said  day, 
for  that  purpose. 


Advertisement  thereof. 

Pursuant  to  an  order  of  the  Lord  High  Chancellor  of  Great 

Britain,  for  enlarging  the  time  for  Joseph  Styles,  of street, 

in  the  city  of  London,  builder,  dealer  and  chapman,  a  bankrupt, 
to  surrender  himself,  and  make  a  full  discovery  and  disclosure  of 
his  estate  and  effects  for  '  '  days,  to  be  computed  from  the 
13th  day  of  September  instant :  this  is  to  gi^^  notice,  that  the 
commissioners  in  the  said  commission  named  and  authorized,  or 

the  major  part  of  them,  intend  to  meet  on  the day  of 

next,  at  eleven  o'clock  in  the  forenoon,  at  the  Court  of  Commis- 
sioners of  Bankrupt,  Basinghall-Street,  in  the  city  of  London, 
when  and  where  the  said  bankrupt  is  required  to  surrender  him- 
self between  die  hours  of  eleven  and  one  of  the  same  day,  and 
make  a  full  discovery  and  disclosure  of  his  estate  and  effects, 
and  finish  his  examination ;  and  the  creditors  who  have  not  aU 
ready  proved  their  debts,  may  then  and  there  come  and  prove 
the  same,  and,  with  those  who  have  proved  their  debts,  are  to 
assent  to  or  dissent  from  the  allowance  of  his  certi6cate. 


Ifhotoever  the  bankrupt  neither  attend  at  this  third  puiflie  tneet" 
ing,  nor  offer  any  sufficient  excuse  for  his  absence,  a  deposition  is 
then  made  of  the  service  of  the  summons,  and  a  memorandum  made 
and  signed  of  his  non'Oppearance,  as  preliminary  to  criminal  pro* 
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ceedings  against  him  for  not  appearing*  See  1.  ch.  i.  sec.  10. 
ante.  The  commissioners  also  may  grant  a  warrant  to  take  him  and 
bring  him  brfore  them.  See  1.  ch.i.  sec.  11,  ante.  The  following 
are  the  forms : 

Deposition  of  the  Service  of  Bankrupts  Summons. 

At  the  Court  of  Commissioners  of  Bankrupt, 
the  20th  day  of  September,  1825. 

William  Burwood,  of  Southampton  Buildings,  Chancery  Lane, 
London,  one  of  the  messengers  of  the  commissioners  of  bankrupt, 
being  sworn  and  examined  the  day  and  year  and  at  the  place 
aforesaid ;  upon  his  oath  saith  that  he  this  examinant  did,  on  the 

day  of last  past,   serve  Joseph  Styles,   the  person 

against  whom  the  commission  of  bankrupt  now  in  prosecution  is 
awarded  and  issued,  with  the  notice  or  summons  hereinafter 
mentioned,  by  delivering  the  same  to  and  leaving  it  with  a  fe- 
male servant  of  the  said  Joseph  Styles  at  his  dwelling  house  and 
usual  place  of  abode  in  — —  street,  in  the  city  of  London ; 
which  said  notice  or  summons  was,  in  this  examinant's  presence, 
subscribed  by  A.B.C.D.  andE.F.,  esquires,  the  major  part  of 
the  commissioners  in  the  said  commission  named,  with  the  names 
of  the  said  commissioners  respectively,  sind  was  in  the  terms  fol- 
lowing, that  is  to  say :  **  To  Joseph  Styles.  Whereas  a  com- 
mission of  bankrupt,"  [^c.  so  copying  the  summons  to  the  end.] 


Memorandum  of  his  non-appearance. 

At  the  Court  of  Commissioners  of  Bankrupt, 
the  13th  day  of  September,  1825. 

Memorandum,  That  this  being  the  day  appointed,  pursuant 
to  notice  in  the  London  Gazette,  for  Joseph  Styles,  the  person 
against  whom  the  commission  of  bankrupt  now  in  prosecution  is 
awarded  and  issued,  to  surrender  himself,  and  make  a  full  dis- 
closure and  discovery  of  his  estate  and  effects,  and  to  finish  his 
examination  under  the  said  commission,  we  whose  names  are 
hereunto  subscribed,  being  the  major  part  of  the  commissioners 
in  the  said  commission  named,  met  on  the  day  and  year,  and  at 
the  place  above  mentioned,  pursuant  to  such  notice  ;  at  which 
time  and  place  the  said  Joseph  Styles  did  not  surrender  himself, 
according  to  an  act  of  parliament  made  in  the  sixth  year  of  the 
reign  of  his  present  majesty,  intituled,  "  An  act  to  amend  the 
laws  relating  to  bankrupts,''  although  we  attended  at  the  pla^ 
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above  mentioned,  in  expectation  of  such  surrender,  till  past 
three  o'clock  in  the  afternoon  of  the  same  day,  and  although  due 
notice  in  writing,  requiring  him  to  surrender  on  the  day  and  at 
the  place  above  mentioned,  had  been  left  for  him  at  his  usual 
place  of  abode. 


Warrant  to  apprehend  the  Bankrupt, 

Same  as  the  form  ante,  p,SO,  to  the  asteritk*,  and  then  thus.'} 
"  And  whereas,  on  this  13th  day  of  September,  being  the  next 
meeting  aforesaid,  we  whose  names  are  hereunto  subscribed, 
being  &e  major  part  of  the  commissioners  in  the  said  commission 
named  and  authorized,  met  at  the  place  above  mentioned,  pur- 
suant to  the  notice  aforesaid ;  at  which  time  and  place  the  said 
Joseph  Styles  did  not  surrender  himself,  according  to  an  act  of 
parliament  made  in  the  sixth  year  of  his  present  majesty,  in- 
tituled, "  An  act  to  amend  the  laws  relating  to  bankrupts,*' 
the  said  Joseph  Styles  having  no  lawful  impediment  made  known 
to  us  at  the  time  or  allowed  by  us,  although  we  attended  at  the 
place  above  mentioned,  in  expectation  of  such  surrender,  until 
past  three  o'clock  in  the  afternoon  of  the  same  day :  These  are 
therefore  to  will,  require,  and  authorize  you,  and  every  of  you, 
to  whom  this  our  warrant  is  directed,  immediately  upon  receipt 
hereof,  to  arrest  the  said  Joseph  Styles  by  his  body,  and  bring 
him  before  us,  or  before  the  major  part  ox  the  commissioners  in 
the  said  commission  named,  at  the  Court  of  Commissioners  of 
Bankrupt,  on the day  of instant,  in  order  to  sur- 
render himself,  and -make  a  full  disclosure  and  discovery  of  his 
estate  and  effects,  and  to  finish  his  examination  under  the  said 
commission ;  and  for  your  so  doing,  this  shall  be  your  sufficient 

warrant.    Given  under  our  hands  and  seals,  this day  of 

1825. 

To our  messenger,  7 

and  to his  assistant.  J 

*^*  To  he  rigned  and  sealed  by  the  eommimcnerst  and  given  to  the 
messenger,  who  wUl  thereupon  arrest  the  banknqft,  and  bring  him 
before  them  on  the  day  appointed. 


(    ee  ) 

2.  (hher  Estaminatwnt  of  ik$  Bankrupt, 

Beddet  what  it  termad  th»  final  examnation,  the  eomtaisikinitn 
may  caU  the  bankrupt  before  them,  tU  any  time  before  or  tftir 
such  examination,  or  even  after  he  has  obtained  his  oertifioate,  for 
the  purpose  of  examining  him  as  to  his  trade,  dealings,  or  estate. 
See  ante  1.  Ch.  1.  sec.  11.  For  this  purpose  the  commissioners 
first  issue  their 

Summons. 

This  may  be  the  same  in  form  as  the  summons  for  a  witness, 
ante,  p.  16,  bat  instead  of  saying  that  the  commission  was 
*'  awarded  ti^ainst  Samuel  l^yles,"  &lc,,  say  *'  awarded  against 
you." 


If  the  banknept  he  in  custody ,  you  mmst  get  the  contmitsioners 
to  eign  the  following 

Warrant  to  bring  up  the  bankrupt. 

Same  as  the  form  ante,  p,  79,  to  the  words^  city  of  London, 

•n next,  tiie  — •  day  of  instant,  at o'clock  in  the 

afternoon,  in  order  to  his  being  examined  by  us,  pursuant  to  an 
act  of  parliament,"  [6^c,  as  ante,  p,  79,  to  the  end. 


If  the  bankrupt  appear  at  the  time  and  place  appointed  by  the 
summons,  and  suhmit  to  be  examined,  he  is  then  sworn  (see  the  form 
of  the  oath,  ante,  p,  15),  and  the  solicitor  reduces  to  miting  his 
deposition,  which  he  suhscriba  ;  and  it  is  signed  in  the  margin  by 
the  eomtaissioners.    The  deposition  may  be  in  this  form : 

Depositionm 

At  the  Court  of  Commissioners  of  Bankrupt, 
the  20Ui  day  of  September,  1826. 

Joseph  Styles,  late  of street,  in  the  city  of  Lottdoo, 

builder,  dealer  and  chapman,  but  now  of ,  in  the  same 

city,  the  person  against  whom  the  commission  of  bankrupt 
now  in  prosecution  is  awarded  and  issued,  being  sworn  and 
examined  before  the  major  part  of  the  commissioneis  named 
and  authorized  in  and  l^  the  said  commission,  upon  his  oath 
saith  thaty^'  &c. 
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tf,  howntr,  itutmid  ef  tubndtHng  ta  fo  examimd,  His  banhrujft 
rtpue  either  to  be  ewom,  or  to  atawer  any  of  the  quiatunu  jmt  to 
km,  or  to  ngn  or  subscribe  his  examination,  or  if  he  do  not  anewer 
aatisfaetorUy,  the  commissioners  may  then  commit  him  to  such  prison 
as  they  think  fit.  See  Ante,  I  Ch.  1.  sec.  1 1.  &c.  The  following 
may  be  the  form  of  commitment  in  such  eases : 

IVarrant  of  Commitment* 

Same  as  the  form  ante,  80,  to  the  vfords]  did  adjudge  and  de- 
clare  the  said  Joseph  Styles  a  bankrupt  accordingly.  And  the 
said  Joseph  Styles  afterwards,  on  the  day  and  year  and  at  the 
place  above-mentioned,  being  present  at  a  meeting  of  us  whose 
names  are  hereunto  subscribed,  being  the  major  part  of  the 
commissioners  in  the  said  commission  named  and  authorized, 
we  proceeded  to  examine  him  touching  matters  relating  to  his 
trade,  dealings,  and  estate ;  and  the  said  Joseph  Styles  being 
then  and  there  duly  sworn,  and  required  by  us  to  make  true 
answers  to  all  such  questions  as  should  be  put  to  him.  We  the 
said  commissioners  (having,  before  we  proceeded  to  act  under 
and  by  virtue  of  the  said  commission,  taken  the  oath  aforesaid) 
did  cause  the  following  question  to  be  propounded  to  him 
the  said  Joseph  Styles,  that  is  to  say,"  [here  state  the  ques- 
tion.'] "  To  which  question,"  [S^c.  as  in  the  form  ante,  p.  81, 
to  the  end.] 


But  if  the  bankrupt  have  obtained  an  order  ef  the  Lord  Chan- 
eellor  for  enlarging  the  time  for  his  surrender,  then  the  warrant 
is  the  same  as  &e  form  p.  80,  to  the  words']  **  notice,  &c.  to  be 
served  upon  the  said  Joseph  Styles." 

And  whereas  the  said  Joseph  Styles,  before  the  said  13th  day 
of  September  last,  caused  the  major  part  of  the  commissioners 
in  the  said  commission  named  and  authorized  to  be  duly  served 
with  an  order  of  the  Right  Honourable  the  Lord  High  Chan> 
eellor  of  Great  Britain,  dated  the  day  of ,  for  en- 
larging the  time  of  the  said  Joseph  Styles  surrendering  himsell, 
and  disclosing  and  discovering  his  estate,  and  finishing  his  ex- 
amination, for  the  space  of  &  days,  to  be  computed  from  the 
said  1 3th  day  of  September.  And  whereas  ue  said  Joseph 
Styles  attended  us  on  this  day  and  surrendered  himself,  in  pur- 
suance of  the  said  order,  in  order  to  finish  his  examination,  and 
to  make  a  full  disclosure  and  discovery  of  his  estate  and  effects> 
and  being  then  and  there  duly  sworn,  &c*  as  in  the  form,  p.  81. 
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And  if  the  commitment  is  upon  an  adjourned  examinatimi,  the 
•warrant  is  the  same  as  p,  80,  to  the  surrender  of  the  bankrupt ; 
then  as  follows: 

And  being  then  and  there  duly  sworn  and  required  by  ui, 
the  major  part  of  the  said  commissioners,  to  make  such  disclo- 
sure and  discovery,  he  the  said  Joseph  Styles  was  not  able  to 
give  full  and  satisfactory  answers  to  the  several  questions  then 
and  there  put  to. him  by  us  the  major  part  of  the  said  commis- 
sioners, touching  his  estate  and  effects ;  and  thereupon,  at  the 
request  of  the  creditors  of  the  said  Joseph  Styles  then  and  there 
present,  and  also  at  the  request  of  the  said  Joseph  Styles,  the 
major  part  of  the  said  commissionors  did  adjourn  the  last  exa- 
mination of  the  said  Joseph  Styles  until  this  day,  at  eleven 
o'clock  in  the  forenoon,  at  the  Court  of  Commissioners  of  Bank- 
rupt, Basinghall-Street.  And  whereas  the  said  Joseph  Styles 
attended  us  at  the  Guildhall  aforesaid  on  this  day,  in  pursuance 
of  the  said  adjournment,  in  order  to  finish  his  examination  and 
to  make  a  full  disclosure  and  discovery  of  his  estate  and  effects, 
and  being  then  and  there  duly  sworn,  &c.  as  inform,  p.  80. 

Or  the  form  may  be  otherwise  varied  to  suit  the  circumstances 
of  the  ease.    See  Ch,  ],  sec,  11.  ante. 


But  if  the  bankrupt  do  not  attend  according  to  the  summons,  the 
comnmsioners  then,  after  deposition  made  of  the  service  of  the 
summons,  and  (it  should  seem)  a  memorandum  made  and  signed  of 
his  non-attendance,  may  grant  a  warrant  to  take  him  and  bring 
him  before  them.  See  1  Ch  i.  sec.  11.  ante.  The  following  may  be 
the  forms : 

Deposition  of  the  Service  of  the  Summons, 

At  the  Court  of  Commissioners  of  Bankrupt, 
the  20th  day  of  September,  1826. 

William  Burwood,  of  Southampton  Buildings,  Chancery  Lane . 
London,  one  of  the  messengers  of  the  Commissioners  of  Bank- 
rupt, being  sworn  and  examined  the  day  and  year  and  at  the 
place  aforesaid,  upon  his  oath  saith,  that  he  this  examinant  did, 

on  the day  of last  past,  serve  Joseph  Styles,  the 

person  against  whom  the  commission  of  bankrupt  now  in  prose- 
cution is  awarded  and  issued,  with  a  true  copy  of  the  summons 
hereunto  annexed,  by  delivering  the  same  to  and  leaving  it  with 
a  female  servant  of  the  said  Joseph  Styles,  at  his  dwelling- 
house  and  usual  place  of  abode  in street,  in  the  city  of 

London,  and  at  Uie  same  time  shewed  her  the  original  sum- 
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moos  hereunto  annexed.  And  this  ezaminant  further  saith, 
that  he  hath  since  seen  the  said  female  servant,  who  informed 
this  examinant  that  she  had  deliverad  the  said  copy  to  the  said 
Joseph  Styles,  which  information  this  examinant  believes  to  be 
true. 


Memorandum  of  kU  Non-aitendame. 

At  the  Court  of  Commissioners  of  Bankrupt, 
the  20th  day  of  September,  1826. 

Memorandum,  That  on  the  — ^—  day  of instant,  by 

virtue  of  the  King's  Majesty's  commission  under  the  great  seal 
of  Great  Britain,  grounded  upon  the  statute  made  and  now  in 
forae  concerning  bankrupts,  awarded  against  Joseph  Styles,  of 
street,  in  the  city  of  London,  builder,  dealer  and  chap- 
man, the  major  part  of  the  commissioners  therein  named  di*- 
rected  their  summons,  veith  their  names  thereunto  subscribed, 
to  the  said  Joseph  Styles,  thereby  willing  and  requiring  him 
personally  to  be  and  appear  before  the  major  part  of  the  said 
commisidoners,  on  the  day  and  year  and  at  the  place  first  above 

mentioned,  at  the  hour  of o'clock  in  the  forenoon  of  the 

same  day,  to  be  examined  by  the  major  part  of  the  said  com- 
missioners, by  virtue  of  the  said  commission,  and  of  the  statute 
therein  mentioned;    which  said  summons  afterwards,  on  the 

day  of "  instant,  was,  as  hath  been  proved  to  us,  duly 

served  upon  the  said  Joseph  Styles.  And  this  being  the  day  so 
appointed  by  the  said  sunmions  for  the  said  Joseph  Styles  per- 
sonally to  appear  before  the  major  part  of  the  commissioners 
aforesaid,  for  the  purpose  aforesaid,  we  whose  names  are  here- 
unto subscribed,  being  the  major  part  of  the  said  commissioners 
aforesaid,  met  on  the  day  and  year  and  at  the  place  above-men- 
tioned, at  the  hour  of o'dock  in  the  forenoon  of  the  same 

day,  for  the  purpose,  amongst  other  things,  of  examining  the 
said  Joseph  Styles;  and  although  we  there  attended  from  thence 

until o'clock  in  the  afternoon,  in  expectation  of  the  said 

Joseph  Styles  appearing  before  us,  for  the  purpose  aforesaid, 
according  to  the  exigency  of  the  said  summons,  yet  the  said 
Joseph  Styles  ^having  no  lawful  impediment  made  known  to  or 
allowed  by  us)  hath  not  appearea  before  us,  as  by  the  said 
summons  he  was  required,  but  therein  has  wholly  made  default. 
Wherefore,  by  virtue  of  the  commission  aforesaid,  and  of  the 
statute  in  such  case  made  and  provided,  we  have  this  day 
granted  our  warrant,  under  our  hands  and  seals,  bearing  date 
the  day  and  year  and  at  the  place  first  aforesaid,  directed  to 
our  messenger,  and  to ,  his  assistant. 
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willing,  requiring,  and  anthorizing  them,  to  arreit  the  said  Jo- 
wpk  Stylet  by  his  body,  and  bring  him  before  the  major  part  gf 
the  commissionefs  in  the  said  commission  named,  at  the  place 
aboTo  mentioned,  on the**-—  day  of instant,  in  or- 
der to  his  being  examined  by  them. 


Warrant  to  appr^tend  him. 

Same  at  the  form  ante,  p.  80,  to  the  wrrdt]  did  adjudge  and 
declare  the  said  Joseph  Styles  a  bankrupt  accordingly.  And 
whei^as  the  major  part  of  the  commissioners  in  the  said  oommis- 
siott  named,  by  their  summons,  dated  the  day  of -——in- 
stant, and  directed  to  the  said  Joseph  Styles,  did  will  and  re- 
quire the  said  Joseph  Styles  personally  to  be  and  appear  befoie 
uie  major  part  of  the  commisoonen  so  named  in  the  said  com- 
missiott  as  aforesaid,  on  -— ~  the  ^-—  day  of  — -  instanty  at 
eloTen  o'clock  in  the  forenoon  of  the  same  day,  at  the  court  of 
commissbners  of  bankrupt,  to  be  examined  by  the  said  major 
part  of  the  said  commissioners,  by  yirtue  of  the  said  commission 
and  of  the  statute  therein  mentioned ;  and  which  said  summons 

was  afterwards,  on  the day  of instant,  as  haUi  been 

proved  to  us  upon  oath,  duly  served  upon  the  said  Joseph  Styles. 
And  whereas  we  whose  names  are  hereunto  subscribed^  beilig 
the  major  part  of  the  commissioners  in  the  said  oommissiop 
named,  having  duly  taken  the  oath  aforesaid,  attended  at  the 
time  and  place  in  and  by  the  said  summons  appointed,  for  the 
purpose  (amongst  other  things)  of  examining  &e  said  Joee|A 
Styles,  and  there  continued  to  attend  firom  thence  until  — 
o'clock  in  the  afternoon  of  the  same  day,  in  expectation  of  the 
said  Joseph  Stylet  appearing  before  us,  tot  the  purpose  aforesaid, 
according  to  the  exigency  of  the  said  summons;  yet  the  said 
Joseph  Stylet  (having  no  lawftd  impediment,  made  known  to  or 
allowed  by  us,)  hath  not  appeared  befoie  us,  as  by  the  said 
summons  he  wat  required,  but  therein  has  wholly  made  default. 
These  are  therefore  to  will,  require  and  authorize  you  and  eveiy 
of  you,  to  whom  this  our  warrant  is  directed,  immediately  upon 
receipt  hereof,  to  arrest  the  said  Joseph  Styles  by  his  body,  and 
bring  him  before  the  major  part  of  the  oommissioneiain  the  said 
commission  named,  at  the  Court  of  Commissioners  of  Bankrupt, 
on the day  of instant,  in  order  to  fait  being  ex- 
amined as  aforesaid;  and  for  your  so  doing,  this  shall  be  your 
sufficient  warrant.  Given  under  our  hands  and  seals,  this  — — 
<lay  of 1895. 

To our  messenger,  ? 

and  to '    »--  his  assistant  i 
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*«*  To  be  signed  and  tealed  hy  ths  eammistUnurs,  and  given  to 
the  meesenger,  who  wiU  thereupon  arrest  the  party,  and  bring  him 
before  the  commusioners  on  the  day  iqipokiUd,  Se«  1.  ch.  1,  fee  11 


3*  ExasnintUwn  tf  vrwiMnfit* 


Same  as  the  form  ante,  p.  16,  mutatis  mutandis  ;  and  if  you 
wish  the  witness  to  prodvee  any  deeds,  papers,  books,  S^c.  wkiek  he 
may  have  in  his  possession,  add,  after  tJte  words,  "the  statute 
therein  mentioned/'  these  or  the  Uke  words,  "  and  alie  that 
you  bring  with  yo«  and  produce  to  the  said  major  part  of  the 
commissionerB,  at  the  time  and  place  aforesaid,  [a  certain  inden- 
ture, dated  "  Sfc,  "  and  made  between  "  S^c,  *'  whereby"  S^e. 
describing  tha  deed  or  other  itistrument,  letters,  papers,  books,  jpe. 
that  you  desire  him  to  produeel,  **  and  all  other  books,  papers, 
deeds,  and  writings,  aod  other  documents  whatsoever,  in  any 
manner  relating  to  the  said  bankrupt,  his  trade,  dealings,  or 
estate.    And  hereof,"  i^e. 


If  the  witness  be  m  eustody,  however,  you  mustmake  anqffidamt 
of  the  fact,  and  that  he  eon  give  mat^ial  evidenee  touching  the 
estate  or  affairs  of  the  bankrupt ;  then  engross  a  writ  of  habeas 
corpus  upon  plain  parchment,  and  a  pracipefor  the  office  ;  take  the 
writ  and  affidavit  to  a  judge  at  chambers,  and  upon  reading  the 
affidavit,  he  will  endorse  his  name  upon  the  writ ;  get  the  writ 
signed  and  sealed  in  the  usual  way  ;  and  lastly  leave  the  writ  with 
the  officer  to  tiAom  it  is  directed,  (paying  or  tendering  to  him  at 
the  same  time  his  reasonable  charges  for  bringing  up  the  witness), 
and  he  will  bring  him  before  the  commissioners,  according  to  the  ext- 
geney  if  the  writ.  See  stat.  43  Geo.  3.  c.  140.  ante,  1.  ch.  i.  sec. 
13.     ThefoUowing  are  the  forme: 

Affidavit  for  a  Habeas  Corpus  to  bring  a  wttiien  up  ^  in  eustody. 

Is  the  King's  Bench,"  or  **  Common  Pleas. 

T.  L.  of"  ■ ,  gentleman,  solicitor  to  the  commission  herein- 
after next  mentioned,  maketh  oath  and  saith  that  on  or  about  the 
day  of— --«  last  past,  a  certain  commissioii  of  bankrupt 
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under  the  great  seal  of  Great  Britain  issued  against  one  Joseph 

Styles,  of street,  in  the  city  of  London,  builder,  dealer, 

and  chapman ;  under  which  the  said  Joseph  Styles  was  duly 
declared  a  bankrupt.  And  this  deponent  further  saith  that  one 
£.  G.,  now  a  prisoner  for  debt  in  the  King's  Bench  prison,"  or 

**  the  prison  of  the  Fleet,"  or  **  the  gaol  for  the  county  of ] 

can  give  material  evidence  touching  the  estate  and  affairs  of  the 
said  bankrupt,  as  this  deponent  has  been  informed  and  verily 
believes,  and  this  deponent  thinks  it  material  and  necessary  that 
the  said  £.  G.  should  be  examined  touching  the  same  before  the 
major  part  of  the  commissioners  in  the  said  commission  named. 

Sworn  at  my  chambers,  in  ^ 

Serjeant's  Inn,  Chancery  f  ^  j 

Lane,  London,  this C  ' 

day  of ,  1825.  ^ 

*^*  To  be  vjritten  on  plain  paper  and  twom.  If  the  party  have 
not  as  yet  been  declared  bankrupt,  the  (affidavit  mutt  be  altered 
accordingly. 


ProBoipefor  the  Writ. 

London  to  wit :  Habeas  Corpus  for  £.  G.  to  testify  before  the 
commissioners  named^  in  a  commission  of  bankrupt  against 
Joseph  Styles,  or  the  major  part  of  them,  touching  the  estate 
and  effects  of  the  saidbaidLropt,  returnable  on  Tuesday  the  Idth 
September,  1825. 

T.  L.  Solicitor  to  the  Commission. 

*«*  To  be  writt&i  on  plain  paper. 


Writ  of  Habeas  Corpus  thereon, 

George  the  Fourth,  by  the  Grace  of  God,  of  the  United  King- 
dom of  Great  Britain  and  Ireland  King,  Defender  of  the  Faith, 
to  [the  Marshal  of  the  Marshalsea,"  or  "the  Warden  of  our 
prison  of  the  Fleet,"  or  "the  Sheriff  of  Surrey,"  ^c]  greetmg: 
We  command  you  that  you  have  the  body  of  £.  G.  detained  in 
our  prison  under  your  custody,  as  it  is  said,  under  safe  and  se- 
cure conduct,  before  the  commissioners  named  in  a  certain  com- 
mission of  bankrupt  against  Joseph  Styles,  or  the  major  part  of 
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them,  at  the  Court  of  Commissionen  of  Bankrupt,  on  Tuesday 

the  thirteenth  day  of  September  next,  by of  the  clock  io 

the  forenoon  of  the  same  day,  then  and  there  to  testify  the 
truth,  according  to  his  knowledge,  touching  the  [estate  and  af- 
fairs] of  the  said  bankrupt ;  and  immediately  after  the  said 
£.  G.  shall  then  and  there  have  been  examined  before  the  said 
commissioners,  that  you  return  him  to  our  said  prison,  under 
safe  and  secure  conduct;  and  have  you  there  this  writ.  Witness 
Charles  Lord  Tenterden,"    [or  "  Sir  William  Draper  Best, 

Knight,]  at  Westminster,  this day  of in  the year 

of  our  reign. 


If  th»  tritnett  apptar  at  the  time  and  place  appointed  by  the 
summons,  and  submit  to  be  exanUnedt  he  i$  then  noom,  (see  the 
form  of  the  oath,  ante,  p.  15,  and  the  iolieitor  reduces  to  toriting 
his  deposition,  which  he  subscribes,  and  it  is  signed  in  the  margin 
by  the  commistioners*     The  depositien  may  be  in  this  form : 

Depotition, 

At  the  Court  of  Commisuoners  of  Bankrupt, 
the  13th  day  of  September,  1826. 

James  Johnson,  of stieet,  in  the  city  of  London,  maltster, 

being  sworn  and  examined  on  the  day  and  year,  and  at  the 
place  above  mentioned,  before  the  major  part  of  the  commis- 
sioners named  and  authorized  in  and  by  a  commission  of  bank- 
rupt awarded  and  issued,  and  now  in  prosecution,  against  Joseph 

Styles,  of street,  in  the  said  city  of  London,  builder,  dealer 

and  chapman,  upon  his  oath  saith  that,"  &c. 


The  like  by  a  Quaker. 

James  Johnson,  of street,  in  the  city  of  London,  maltster, 

(being  one  of  the  people  called  Quakers),  being  examined  on 
the  day  and  year  and  at  the  place  above  mentioned,  before  the 
major  part  of  the  commissioners  named  and  authorized  in  and 
by  a  commission  of  bankrupt  awarded  and  issued  and  now  in 

prosecution  against  Joseph  Styles,  of street,  in  the  said  city 

of  London,  builder,  dealer  and  chapman,  doth  solemnly  affirm 
that,"  &c. 
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Jjf,  howwer,  intttad  of  fnbmittutg  to  be  examined,  the  mtneu  rf- 
fiue  to  be  sioom,  or  to  qntwer  any  lawful  (pist^on  put  to  him  h$ 
the  eonunmumen,  or  to  tign  and  tubseribe  his  examination,  or 
thallnot  answer  fully  to  the  commissumeri*  satisfaction,  the  eonam' 
numtrt  may  then  commit  him  to  such  prison  as  they  think  fit.  See 
ante  1 ,  cL  i«  sec.  12.  The  following  may  be  the  form  of  com- 
mitment in  such  cases : 

Warrant  of  C4namitment  of  a  Witness  for  not  antwering,  ^c 

At  the  Court  of  Commissioners  of  Banknipt, 
the  13th  day  of  September,  1825. 

Whereas  His  Majesty's  commission  under  the  great  seal  of 
Great  Britain,  grounded  upon  the  statute  made  and  now  in 
force  concerning  bankrupts,  bearing  date  at  Westminster  the 

—  day  of  —  in  the year  of  his  present  Majesty, 

was  on  the  day  of  the  date  thereof  aforesud  awarded  and 
issued  against  Joseph  Styles,  of  —  street,  in  tiie  city  of 
London,  builder,  dealer  and  chapman,  directed  to  ■,  or 

any  four  or  three  of  them,  and  is  now  in  full  force  and  effect 
And  whereas.  We  whose  names  are  hereunto  subscribed,  being 
the  major  part  of  the  commissioners  in  and  by  the  said  commis- 
sion aamea  and  authorized,  (having  first  lespectively  taken  the 
oath  appointed  by  an  act  of  parliament  made  in  the  sixth  year 
of  the  reign  of  his  present  Majesty,  intituled,  "  An  act  to 
amend  the  laws  relating  to  bankrupts,"  for  commissioners  of 
bankrupts  to  take,  before  they  act  as  commissioners  in  the  ex- 
ecution of  the  powers  or  authorities  given  by  the  said  act,  and 
having  begun  to  put  the  said  commission  into  execution,)  after- 
wards, at  a  meeting  under  the  said  commission,  holden  on  the 
day  and  year  and  at  the  place  first  above  mentioned,  James 
Johnson  being  present  at  the  said  meeting,  we  proceeded  to  ex- 
amine him  [touching  a  certain  act  of  bankruptcy  said  to  have 
been  committed  by  the  said  Joseph  Styles,"  so  stating  the  subject 
of  the  intended  examination,  as  to  bring  it  within  the  S4th  section 
of  Stat,  6  Geo.  4,c.  16 ;  see  ante  1.  ch.  i.  sec.  12.]  "  And  the  said 
James  Johnson  being  then  and  there  duly  sworn,  and  required  by  us 
to  make  true  answers  to  all  such  Questions  as  should  be  put  to 
him.  We  the  said  commissioners  did  then  and  there  cause  the 
following  question  to  be  propounded  to  him  the  said  James 
Johnson,  that  is  to  say  :"  [here  state  the  question,']  **  To  which 
question  so  put  by  us  as  aforesaid,  the  said  James  Johnson  re- 
fused to  give  [any  answer,"  or  "  any  other  than  the  following 
answer,  iaX  is  to  say :"  stating  the  answer:  "  which  answer  of 
the  said  James  Johnson  not  being  satisfactory  to  us  the  said 
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commissioDen] :  These  are  therefore  to  will,  require  and  autho- 
rise you"  [4fc.  at  ante,  p.  Bl,tothe  end* 


But  ^  the  mtnau  do  not  attend  in  obedience  to  ike  mmmom, 
ikie  eemmierionert  then,  titter  deposition  made  of  the  terviee  ef  the 
tummont,  and  (it  shouid  seem)  a  memorandum  made  and  signed  ef 
his  wm^attendanoe,  may  grant  a  warrant  to  take  him  and  bring 
kbn  before  them.    Sea  ante  1,  ch«  i.  see.  12« 

Deposition  of  the  Serviee  ef  the  Summons, 

Same  as  the  form  aiUe,  p,  88,  except  that  instead  of  **  the  per- 
son against  whom  the  commission  of  bankrupt  now  in  prose- 
catkm  is  awarded  and  issued,  with  a  true  copy  of  the  summons 
heiwinto  annexed/'  yovk  say,  **  the  person  to  whom  the  sum- 
mom  hereunto  annexed  is  directed,  with  a  true  copy  of  the 
Mid  summons." 


Memorandum  cf  his  non-attendance. 
Same  as  the  form  ante,  p.  89. 


Warrant  to  apprehend  him. 

Same  as  the  form,  ante,  p.  80,  to  the  words']  and  haying  be- 
gun to  put  the  said  commision  into  execution,  did,  by  their  sum- 
mons, dated  the  day  of  instant,  and  directed  to 

James  Johnson  of ,  will  and  require  the  said  James  John- 
son personally  to  be  and  appear"  [^c.  as  in  the  form  ante,  p,  90, 
to  the  end. 


96  Certificate^ 


4.  The  Certificate, 

The  certificate  cannot  of  course  be  signed  by  the  eommittioners, 
nor  indeed  by  the  creditors,  until  after  the  barUcrupt  has  undergone 
hit  loft  examination.  The  bankrupt  should  have  his  certificate  pre- 
pared, and  should  get  some  friend  to  apply  to  those  creditors  who 
have  pnmed  upon  t£  estate,  to  sign  it ;  and  it  may  be  as  toell 
also  for  suchjfriend  to  attend  the  meeting  at  which  the  bankrupt  is 
to  undergo  his  last  examination,  for  the  purpose  of  making  ike 
like  application  to  such  of  the  creditors  m  may  prove  their  d^ts  on 
that  day.  If  the  certificate  be  not  ready  for  the  signature  of  the 
eommissioners  on  the  day  the  bankrupt  passes  his  examination,  the 
bankrupt  wUl  be  at  the  expense  of  the  meeting  at  which  it  is  after- 
wards signed^ 

As  soon  as  the  certificate  has  been  signed  by  the  requisite  number 
of  creditors  (se^  ante  ICh.  i.  sec.lS),  and  the  bankrupt  has  passed  hii 
examination,  the  commissioners,  if  they  think  he  has  acted  fairly,  will 
also  s^  it.  The  following  is  the  form  of  the  certificate  ;  blat^ 
forms  of  which  may  be  had  of  the  messengers. 

Certificate, 

To  the  Bight  Honourable  the  Lord  High  Chancellor  of  Groat 
Britain. 

We,  whose  names  and  seals  are  hereunto  subscribed  and  set, 
being  the  major  part  of  the  commissioners  named  and  autho- 
rized in  and  by  a  commission  of  bankrupt  awarded  and  issued 
against  Joseph  Styles,  of  ■  street,  m  the  city  of  London, 
builder,  dealer  and  chapman,  bearing  date  at  Westminster,  the 

day  of in  the  year  of  the  reign  of  his  present 

Majesty,  directed  to ,  do  humbly  certify  to  your  lordship, 

that  the  major  part  of  the  commissioners  in  and  by  the  said 
commission  named  and  autiiorized,  having  hegun  to  put  the  said 
commission  into  execution,  did  find  that  the  said  Joseph  Styles 

became  a  bankrupt  since  the day  of  18     ,  and 

before  the  date  and  suing  forth  of  the  said  commission,  within 
the  true  intent  and  meaning  of  the  statute  made  and  now  in 
force  concerning  bankrupts,  and  did  thereupon  declare  and  ad- 
judge him  a  bankrupt  accordingly.  And  we  further  humbly 
certify  to  your  loi*dship,  that  the  said  Joseph  Styles  being  so 
declared  bankrupt,  the  major  part  of  the  commissioners  in  and 
by  the  said  commission  named  and  authorized,  pursuant  to  the 
directions  of  the  act  of  parliament  made  in  the  sixth  year  of  the 
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rngn  of  bit  prosent  Majesty,  intituled  "  An  Act  to  amend  the 
lawi  relating  to  bankruptn,"  did  cause  due  notice  tOl>e  g^ven  and 
published  in  the  London  Gazette  of  such  commission  being  is- 
sued, and  of  the  times  and  place  of  three  several  meetings  of  the 
said  commissioners  within  forty- two  days  next  after  such  notice, 
(the  last  of  which  meetings  was  appointed  to  be  on  the  for^- 
second  day,)  at  which  time  the  said  Joseph  Styles  was  requiied 
to  surrender  himself  to  the  said  commissioners  in  the  said  com- 
mission named,  or  the  major  part  of  them,  and  to  make  a  full 
disclosure  and  discovery  of  his  estate  and  effects,  and  the  credi- 
tors of  the  said  Joseph  Styles  were  required  to  come  prepared  to 
prove  their  debts,  and  to  assent  or  dissent  from  the  making  of 
this  certificate.  And  we  further  humbly  certify  to  your  lordship, 
that  such  three  several  meetings  of  the  major  part  of  the  com- 
missioners by  the  said  commission  authorized,  were  had  pursu- 
ant to  such  notice  so  given  and  published,  and  that  at  one  of 
those  meetings  the  said  Joseph  l^les  did  surrender  himself  to 
the  major  part  of  the  said  commissioners  by  the  said  commission 
authorized,  and  did  sign  and  subscribe  such  surrender,  and  did 
submit  to  be  examined  from  time  to  time  npon  oath  by  and  be- 
fore the  major  part  of  the  said  commissioners  by  the  si|id  com- 
mission authorized,  and  in  all  things  to  conform  to  the  said  act 
made  in  the  sixth  year  of  his  present  Majesty's  reign. 
And  we  further  humbly  certify  to  your  lordship,  that  [at  the  last 

of  the  said  three  meetings,"  or  "  on  the day  of ,  to 

which  day  the  last  of  the  said  three  meetings  was  adjourned] 
the  said  Joseph  Styles  finished  his  examination  before  the  major 
part  of  the  said  commissioners  by  the  said  commission  authorized, 
according  to  the  directions  of  the  said  last  mentioned  act,  and 
upon  such  his  examination  made  a  full  disclosure  and  discoveiy 
joi  his  estate  and  effects,  and  in  all  things  conformed  himself  to 
the  said  act  made  in  the  sixth  year  of  his  present  Majesty *8  reign, 
and  now  in  force,  concerning  bankrupts ;  and  there  doth  not  ap- 
pear to  us  any  reason  to  doubt  of  the  truth  or  fulness  of  such  dis- 
covery. And  we  further  humbly  certify  to  your  lordship,  that  the 
creditors  whose  names  [or  marks]  are  subscribed  to  thit  certifi- 
cate, are  full  four-fifths  in  number  and  value  of  the  creditors  of 
the  said  bankrupt,  ^ho  have  proved  debts  under  the  said  com- 
mission to  the  amount  of  twenty  pounds  or  upwards ;  and  that 
it  doth  appear  to  us,  by  due  proof  by  affidavit  in  writing,  that 
ittch  several  subscribing  creditors,  or  some  person  Vo^  them  res- 
pectively duly  authorized  thereunto,  did,  before  our  signing  there- 
of, sign  this  certificate,  and  testifying  their  consent  to  our  sign- 
ing  the  same,  and  to  the  said  Joseph  Styles  having  sucj^  allow- 
ance and  benefit  as  by  the  said  last  mentioned  act  are  allowed  to 
bankrupts,  and  to  the  said  Jfos^h  Styles  being  diichaiged  ifon^ 
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CerUfioate^ 


bis  debts,  in  pursuance  of  the  same  act.     In  witness  whereof 

we  have  hereunto  set  our  hands  and  seals,  this day  of  — — -, 

in  the year  of  the  reign  of  our  Sovereign  Lord  George  the 

Fourth,  and  in  the  year  of  our  Lord  1825. 


(L.  S.) 


A.B. 

CD.    (L.S.) 

E.  F.     (L.  S.) 


Signed  and  Sealed  by  the 
above  named  commis- 
sioners, in  the  presence 
of 
T.L.  solicitor  to  the 
said  commission. 


We,  the  creditors  of  the  above^ 
named  Joseph  Styles,  whose  names 
[or  marks]  are  hereunder  subscrib- 
ed, do  hereby  testify  and  declare 
our  consent  that  the  major  part  of 
the  commissioners  by  the  said  com- 
mission authorized,  may  sign  and 
seal  the  certificate  above  written ; 
and  that  the  said  Joseph  Styles  \ 
may  have  such  allowance  and 
benefit  as  are  given  to  bai^rupts 
by  the  act  of  parliament  ma4e  in 
the  sixth  y^ar  of  the  reign  of  his 
present  Majesty,  intituled  "  An 
Act  to  amend  the  laws  relating  to 
bankrupts,"  and  be  discharged 
from  his  debts  in  pursuance  of  the 
same  act. 


James  Windham,  27th  September,  1826. 

For  Charles  Jameson  (by  power  of  attorney 
in  this  behalf)  John  Franks,  1st  October,  1826. 

George  Brook,  for  self  and  partner  (James  Ward)  1st  Octo- 
ber, 1826. 

*J*  To  be  iigned  and  seeded  by  the  commissioners,  and  their  sig- 
nature and  sealing  attested,  either  by  the  solicitor  to  tJie  commissum, 
or  by  a  clerk  to  such  solicitor,  or  by  the  messenger  to  the  commissum, 
or  Inf  some  clerk  to  the  commissioners,  Ord.  Eld.  8  Aug.  1809. 
By  the  same  order,  also,  the  creditors  at  the  time  cf  s^tn^  that 
consent,  mitst  wrUe  opposite  their  respective  names  the  day  of  the 
month  and  year  on  which  they  sign  the  same.    See  i.  p.  201. 

27m  above  form  may  be  varied  according  to  circumstances,  so  as 
to  state  the  proceedings  correctly. 


Power  cf  Attorney  to  sign  the  Certificate, 

Know  all  men  by  these  presents,  that  I,  Charles  Jameson,  of 
the  city  of  York,  innkeeper,  one  of  the  creditors  of  Joseph 
Styles,  against  whom  a  commission  of  bankrupt  under  the  great 
seal  of  Great  Britain  hath  been  awarded  and  issued,  and  is  now 

in  prosecution,  bearing  date  at  Westminster  the  day  of 

,  one  thousand  eight  hundred  and  twenty-five,   having 

proved  a  debt  of  the  amount  of  twenty  pounds  and  upwards  un- 
der the  said  commission  as  due  to  me  from  the  said  Joseph 
Styles,  have  made,  constituted,   and  appointed,  and  by  these 

presents  do  make,  constitute,  and  appoint  John  Franks,  of 

Street,  in  the  city  of  London,  merphant,  my  true  and  lawful  at* 
torney,  for  me  and  in  my  name,  place,  and  stead,  as  such  credi- 
tor as  aforesaid,  to  sign  the  certificate  of  conlbrmi^  of  the  said 
Joseph  Styles,  and  thereby  to  testify  and  declare  my  consent 
that  the  major  part  of  the  commissioners,  by  the  said  commission 
authorized,  may  sign  and  seal  the  said  certificate,  and  that  the 
said  Joseph  Styles  may  have  such  allowance  and  benefit  as  are 
given  to  bankrupts  by  the  act  of  parliament  made  in  the  sixth 
year  of  the  reign  of  his  present  Majesty,  intituled,  "  An  Act 
to  amend  the  laws  relating  to  bankrupts,"  and  be  discharged 
from  his  debts  in  pursuance  of  the  said  act ;  and  further  to  act, 
do  and  perform  aU  and  whatsoever  shall  be  needful  and  requi- 
site to  be  done  in,  about  and  concerning  the  premises.  And  I 
do  hereby  ratify,  confirm  and  allow  all  and  whatsoever  my  said 
attorney  shall  lawfully  do  or  cause  to  be  done  for  me,  by  virtue 
of  these  presents,  and  of  the  power  and  authority  hereby  to  him 
by  me  given.    In  witness  whereof,  I  have  hereunto  set  my  hand 

and  seal  this day  of  — --<>  in  the  sixth  year  of  the  reign 

of  our  sovereign  Lord  George  the  Fourth,  by  the  Grace  of  God, 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  King  De- 
fender of  the  Faith,  and  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty-five. 

Charles  Jameson,  (L«S.) 
Sealed  and  delivered  | 
in  the  presence  of       3 

J.T. 

R.W. 

•^*  See  ante,  p.  46,  47.  If  this  power  of  attorney  be  executed 
abroad,  it  must  be  attested  by  a  notary  public,  or  by  a  British 
minister  or  consul.    See  6  Geo.  4.  c,  16.  §  124,  i,p,  200. 
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Affidmmt  ef  th0  nteuHan  t 
Same  ii  the  form  ente,  pw  47 


AffidamUtfhantig  iten Him Creditontign  the  C§Hifieaief. 

In  the  matter  of  Jotepk  Styln, 
a  bankrupt. 

Jokn  Beti,  of  — -—  ttnei,  in  th$  city  rf  London,  getUkmoMr 
maketh  oath  and  saith,  that  he  was  present  on  the  twenty  uvmtik 
day  of  September  Uut,  and  did  see  Jamet  Windham,  and  en  the 
Jintday  ef  October  latt,  did  tee  John  Franktfor  CharUeJameeon, 
by  power  ef  attorney  in  that  ht^\f,  and  on  the  taid  fint  day  ef 
October  did  tee  George  Brotik,  for  hmUif  and  pairtner  (Jamet 
Wead),  severally  sutecribe  their  names,  and  the  day  of  the 
month  and  year  on  which  they  so  subscribed  their  names,  at  the 
foot  of  a  certain  instrument  in  writing,  purporting  to  be  a  ceiti« 
ficate  of  the  major  part  of  the  commissioners  named  and  antho- 
liaed  in  and  by  a  commission  of  bankrupt  awarded  and  issued 
against  the  said  Joeeph  Styles,  that  the  said  Joteph  Styles,  the 
bankrupt,  had  in  all  things  conformed  himself  to  the  statute 
made  and  now  in  force  concerning  bankrupts ;  whereby  they 
testify  and  declare  their  consent  to  the  said  commissioners'  sign« 
ing  the  said  certificate ;  and  that  the  said  bankrupt  may  ha?e 
simh  allowance  and  benefit  as  are  given  to  bankrupts  by  the 
said  act :  and  be  diKhaiged  from  his  debts  in  pursuance  of  the 
same. 

Sworn  at  the  public  office,  in  Southampton 
Buildingf,  Chancery  Lane,  in  the  Ck>unty  off  r  k    n^* 

Middlesex,  this day  of 1825,  be-  >  ''•**  '^' 

fore  me 

Exhibited  to  us  this  —  day  of 

1825,  under  a  commbsion  of  bankrupt 
against  Joeeph  Styles^ 


Lift  tf  Cnditcn  who  have  prmiid. 

At  the  Court  of  Comminioiieri  of  Bankrupt, 
the day  of ,  1825. 

lilt  of  debts  to  the  amount  of  twenty  poundi  or  upwards, 
proved  under  a  commission  of  bankrupt  against  Joseph  Styles. 

James  Windham, £20    0    0 

%**  To  be  sigMd  from  Imm  to  time,  om  mtde  vp,  by  the  eom" 
mitmn0n.    See  i.  202,  ante. 


Affidamt  hy  Bankrupt  that  hit  Certificate  wai/airly  obtahtedr 

In  the  matter  of  Joeeph  Stylet, 
a  bankrupt, 

Joeeph  Stylei,  of ttreet,  in  the  city  of  London,  builder, 

dealer  and  chapman,  against  whom  a  commission  of  bankrupt 
hath  been  awarded  and  issued,  maketh  oath  and  saith,  that  the 

certificate,  bearing  date  the day  of  — —  1826,  under  the 

hands  and  seals  of  A,  B.  C.  D,  if  E,  F,  «fgutr<t,  three  of  the 
commissioners  in  the  said  commission  named,  whereby  th^  hav 
•certified  to  the  right  honourable  the  Lord  High  ChanceUor  ol 
threat  Britain,  that  he,  this  deponent,  hath  in  all  things  eon- 
Ibrmed  himtelf  to  the  statute  made  and  now  in  force  ooneenmig 
/bankrupts,  and  the  consent  of  all  this  deponent's  creditors,  who 
■have  signed  their  names  [or  marks]  at  the  foot  of  the  said  cer* 
tificate,  that  the  said  commissioners  might  sign  the  same,  and 
that  this  deponent  might  have  such  allowance  and  benefit  as 
are  given  to  bankrupts  by  the  said  act,  and  be  discharged  iimn 
his  debts  in  pursuance  of  the  same,  were  obtained  fairly  and 
-without  fraud. 

Sworn  at  the 1 

aay  of 1 825,  before  me  5  Joteph  Styles. 


Memermuban  of  the  Commiinonen  haoing  tigned  the  Cert^^ite, 

At  the  Court  of  the  Commissioners  of  Bankrupt, 
the  13th  day  of  September,  1825. 

Memorandum.     We,  the  major  part  of  the  commissioners 
named  and  anthoriaed  in  and  by  a  commission  of  bankrupt 
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awarded  and  issued  against  Joseph  Sityl^>  of  --; —  street,  in  the 
city  of  London,  builder,  dealer  and  chapman,  met  at  the  time 
aad  place  above  mentioned,  and  exaoined  the  proceedings  under 
the  said  commission :  and  finding  thereby,  and  by  the  affidavit 
exhibited  before  us,  that  full  [four  p9.rts]  ip  five  in  nu^b^  and 
value  of  all  the  creditors  who  have  proved  their  debtsi  ^^der  ^hj^ 
said  commission,  amounting  respectively  to  twen^  pounds  or 
upwards,  have  signed  their  consent  that  the  commissioners 
should  execute  a  certificate  to  the  right  honourable  the  Lord 
Chancellor  of  Great  Britain  for  the  said  b^mknipt's  dischuge, 
according  to  the  late  act  of  parliaiqent  for  that  pvirpose,  wQ  tho 
said  commissioners  accordingly  executed  such  certificate. 

*^*  To  be  tigned  by  the  eommistionen.    See  i.  p.  203. 


When  the  certificate  is  signed  by  the  creditors  and  commissUmeru 
leave  it,  together  with  the  affidavit  of  the  creditors  having  signed  it, 
(supra,)  and  any  powers  of  attorney  to  sign  it  thai  may  kitve  been 
given,  with  the  secretary  of  bankrupts  (pay  kan  £1  :  17t.^,  toho 
trill  thereupon  give  the  messenger  an  authority  to  the  printer  of  the 
Gazette  to  insert  thefoUowing 

Advertisement  for  the  AlUncanee  ef  ihs  OertifiMtem 

Whereas  the  acting  commissionen  in  a  commission  qf  t>%^ 
VQ^  awarded  a^d  issued  forth  against  Joseph  Stylesi,  of  ..  .. 
street,  in  the  city  of  London,  builder,  dealer  and  chapman,  have 
cectiQed  to  the  right  honourable  the  Lord  High  Chancellpr  pf 
Gyeat  Britaii^,  that  the  said  Joseph  Styles  hath  in  all  things  con- 
fosmed  hipisey^  according  to  the  directions  of  the  act  of  parlia- 
ment made  and  now  in  force  concerning  bankrupts — ^Thia  ia  to 
give  notice,  that  by  virtue  of  an  act  passed  in  the  sixth  year  of 
his  present  Majesty's  reign,  his  certificate  will  be  allowed  and 
confirmed  as  the  said  act  directs,  unless  ca^se  be  shewn  to  the 
c^trary  on  or  before  the •  day  of 1827. 

And  if  no  cause  be  shewn,  within  the  time  here  mentioned,  whieh 
is  twenty -one  days  from  the  date  of  the  Gazette,  the  Lord  Chan- 
cellar  will  allow  the  certificate,  by  the  following  subscription  thereto : 

Allowance  thereof, 

2ad  day  of  June,  1827. 

Whereas  the  usual  notice  hath  been  given  in  the  Looiden  Ga-> 
^tte  of  —  the  -— —  day  of  -<^—  Uui»  end  aaee  ef  the 
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ton  of  the  above  named  Joseph  Styles  have  shewn  any  cause 
to  the  contrary :  I  do  allow  and  confirm  this  certificate. 

Lyndhnrst,  C. 


Diicharge  cf  Bankrupt,  if  in  euttody. 

If  the  bankrupt  be  in  custody,  take  out  a  summons  befon  ajudgt 
of  the  court  where  the  action  against  him  was  commenced,  calling 
upon  the  opposite  attorney  to  shew  cause  why  he  shotUd  not  be  dis- 
charged  ;  and  upon  attending  before  the  judge  in  the  usual  way, 
and  producing  the  certificate,  and  an  affidavit  that  the  dd>t  in 
fuestion  accrued  before  the  bankruptcy,  or  otherunse  shewing  it  to  be 
barred  by  the  certificate,  he  will  make  an  order  upon  the  gaoler 
or  officer  who  has  him  in  custody  to  discharge  him*  If  the  bank- 
rupt be  in  custody  upon  mesne  process,  the  order  is  thtU  he  shall  be 
discharged  upon  filing  common  bail,  or  (in  actions  by  original  or  in 
C,  B.)  entering  a  common  appearance;  in  which  ease  you  must  first 
file  common  bail  or  enter  an  appearance  for  him  in  the  usual  way, 
get  a  eertifieaie  from  the  officer  with  whom  you  file  or  enter  it,  ff 
your  tiaving  done  so,  and  annex  it  to  thejudgt^s  order,  before  you 
deUver  it  to  the  gaoler,  8^c,  See  1  Arch,  rr.  B.  A.  45.  and 
ante,  i.  p.  210. 


(     104    ) 
OTHER  MEETINGS. 


1.  M§9img  rf  Creditort  to  content  to  the  Atngnou  commneimg 

milt,  S^e. 

If  it  be  neeettary  or  advisable  for  the  assignees  to  eommenee  a 
suit  tit  equity,  or  to  submit  any  matter  in  difference  between  them 
or  the  bankrupt  and  other  persons  to  arbitration,  or  to  compound 
any  debts  due  to  the  bankrupt's  estate,  they  must  first  call  a  meeting 
ef  the  creditors  and  chtain  the  consent  of  the  myority  (f  the  credi'^ 
tors  who  attend,  to  their  doing  so  ;   and  twenty-one  days  notice  of 
the  meeting  mutt  be  given  by  advertisement  in  the  Gaxette,  and  no 
suit  in  equity  thaU  be  commenced  by  the  assignees  without  such  con' 
tent;  provided  that  if  one  third  in  value  or  upwardt  of  tuch  credit 
tort  s^U  not  attend  any  tuch  meeting,  whereef  tudi  notice  shall 
have  been  given,  the  auigneet  shall  have  power  with  the  consent  of 
the  commissionert,  tettified  in  writing  under  their  handi,  to  do  any  of 
ihemattert  aforetaid.    See  stat.  6  Geo,  4.  e.  16.  $  88»  afUe,  ci.  u 
Me.  18,  5.     The  following  are  the  forms : — 

Advertitemeat  thereof  in  the  Gagette* 

The  creditors  who  have  proved  their  debts  under  a  commission 
of  bankrupt  awarded  and  issued  forth  against  Joseph  Styles,  of 
— •—  street,  in  the  city  of  London,  builder,  dealer  and  ch^iman, 
are  desired  to  meet  [the  assignees  of  his  estate  and  efiects,]  on 
the  16th  day  of  November  next,  at  eleven  of  the  dock  in  the 
forenoon,  at  the  Court  of  Commissioners  of  Bankrupt,  Basittg- 
hall  Street,  in  the  city  of  London,  in  order  to  assent  to  or 
dissent  from  the  said  assignees  compounding,  settling  and  ad- 
justing a  certain  debt  due  to  the  said  bankrupt  from  one  Charles 
Thompson,  and  to  submit  to  the  arbitration  of  A.  L.  Esquire, 
barrister  at  law,  all  matters  in  difference  between  the  said  bank* 
rupt  and  one  James  Lambton,  and  to  commence,  and  prosecute 
a  suit  in  equity  against  one  George  Short,  to  foreclose  a  certain 
mortgage  of  the  said  bankrupt,  in  certain  lands  of  the  said 
George  Short,  or  otherwise  to  obtain  nayment  of  the  principal 
money  and  interest  due  upon  the  said  mortgage,  and  on  olMr 
special  affiuis. 


GwuMt  t0  A$tigmi»eammmtemg  Suks,  ifc.  10^ 


Memorandum  thereof* 

At  the  Court  of  Commissioners  of  Bankrupt, 
the  ISth  day  of  November,  1826. 

Be  it  remembered,    that  at  a  meeting  of   the  creditors  o' 

Joseph  Styles,  of street,  in  the  city  of  London,  builder, 

dealer  and  chapman,  a  bankrupt,  pursuant  to  notice  in  the  Lon- 
don Gazette  for  that  purpose  duly  given,  it  is  agreed  by  us  whose 
hands  tire  hereunto  set,  being  the  major  part  in  value  now  pre- 
sent of  one  third  value  of  all  the  creditors  of  the  said  Joseph 
Styles,  who  have  proved  their  debts  under  the  said  commission, 
that  the  assignees  of  the  estate  and  efiects  of  the  said  Joseph 
Styles  shaU  and  may  have  full  power  and  authority  to  com- 
pound, settle,  and  adjust  a  certain  debt  due  to  the  said  bankrupt 
from  one  Charles  Thompson  ;  and  to  submit  to  the  arbitration 
of  A.  L.  esquire,  barrister  at  law,  all  matters  in  difierence  be- 
tween the  said  bankrupt  and  one  James  Lambton ;  and  to  com- 
mence and  prosecute  a  suit  in  equity  against  Greorge  Short  to 
foreclose  a  certain  mortgage  of  the  said  bankrupt  upon  certain 
lands  of  the  said  George  Short,  or  otherwise  to  obtain  payment 
of  the  money  due  for  principal  and  interest  on  the  said  mort- 
gage ;  and  generally  to  do  every  lawful  act  and  acts  that  they 
shall  think  necessary,  or  shall  be  advised,  in  and  about  the 
premises. 

*J*  It  U  improper  to  gioe  a  general  power  to  the  attignees  to 
compound  any  ddftt,  or  submit  to  arbUratiou  any  matter  or  ditptae, 
or  institute  any  suit  or  suits,  S^c.  as  is  sometimes  done^  for  the  statute 
does  not  give  the  meeting  power  to  bind  this, absent  creditors,  except  so 
far  as  the  specific  object  mentioned  in  the  adDertisement  for  the 
meeting.  The  memorandum  must  be  signed  by  the  commisnoners, 
and  by  the  creditors,  and  be  placed  upon  the  file  of  proceedings. 


Consent  of  the  Comnussimers,  where  one  third  in  value  of  the 
Creditors  do  not  attend  the  meeting. 

Due  notice  was  given  in  the  London  Gazette  of  the  21st  of 
October  last,  for  the  creditors  who  had  proved  their  debts  under 
the  commission  of  bankrupt,  lately  awarded  and  issued  against 
Joseph  Styles,  of  &c.  to  meet  James  Galbraith,  of  &c.  and  Chris- 
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topher  Jameson,  of  &c.  the  assignees  of  the  said  bankinpt's 
estate  and  effects  on  the  15th  day  of  November  last,  at  seven 
o'clock  in  the  forenoon,  at  &c.  in  order  to  assent  to  or  dissent 
from  the  said  assignees  compounding  and  adjusting  a  certain 
debt  owing  to  the  estate  of  the  said  bankrupt  by  James  Ward, 
of  &c.  [or  submitting  to  arbitration  all  matters  in  difference  be- 
tween iLe  said  bankrupt's  estate  and  James  Ward,  of  £cc.]  and 
whereas  one  third  in  value  of  the  creditors  of  the  said  Joseph 
Styles,  did  not  attend  at  the  time  and  place  of  meeting  before 
{mentioned  ;  We,  the  major  part  of  the  commissioners  in  the 
said  commission  named,  upon  proof  before  us  that  the  said  as* 
signees  did  duly  attend  at  the  time  and  place  aforesaid,  and  that 
one  third  in  value  of  the  said  creditors  did  not ,  attend  at  the 
time  and  place  aforesaid,  do  hereby  testify  our  consent  under 
our  hands,  that  the  said  James  Galbraith  and  Christopher  Jame* 
son,  shall  compound  and  adjust  such  debt,  and  commence  and 
prosecute  a  suit  in  equity  against  the  said  James  Ward  in  res- 
pect of  such  debt. 

*^*  To  be  signed  by  the  commissionert. 


2.  Sale  of  the  Bankrupt's  lands,  ^c.  before  the  Commistumers* 

Advertisement  thereof  in  the  Gazette, 

To  be  sold,  before  the  major  part  of  the  commissioners  named 
and  authorized  in  and  by  a  commission  of  bankrupt  awarded 
and  issued  and  now  in  prosecution  against  Joseph  Styles,  of 

street,  in  the  city  of  London,  builder,  dealer  and  chapman, 

at  the  Court  of  Commissioners  of  Bankrupt,  London,  on  Thurs- 
day, the  17th  day  of  November  next,  between  the  hours  of  one 
and  three  in  the  afternoon  of  the  same  day/'  [^Here  state  the  par" 
ticulars  of  the  premises  to  be  sold"] .  **  For  further  particulars  en- 
quire of  T.  L.,  No.  — — ,  Paper  buildings.  Temple,  solicitor  to 
the  said  commission*    . 


On  the  day  of  sale,  each  (f  the  commissioners  being  furmshed 
iHth  a  particular  and  conditions  of  sale,  they  proceed  in  the  manner 
ueual  in  such  cases  before  a  master  in  chancery  ;  a.  fem  mmuUs  are 
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tMmoBd.fer  bidihtg  on  each  lei;  and  whmever  a  permn  hidt,  he 
tmet  aigH  kia  bidding,  if  required,  3  Cook,  183.  When  the 
eaie  U  over,  a  memerandtim  thereof  ts  tigned  by  the  Cemmiuhuers, 


3.  Expunging  proofs  by  the  Commissioners* 

By  6  Geo.  IV,  cap,  16.  sect,  60.  If  , the  assignees,  or  two  or  more 
erediters  having  each  proved  a  debt  of  201.  or  upwards,  suspect  a 
debt  proved  under  the  commission,  or  any  part  of  it  to  be  not  justly 
due,  the  eommuetioners  are  empowered  to  investigate  the  same,  and 
to  expunge  the  proof  or  any  part  of  it  which  in  their  opinion  is  not 
Justly  due,  but  the  assignees  or  creditors  who  require  such  investiga- 
tion, must  first  agn  an  undertaking  to  pay  such  coets  as  the  com' 
missioners  shall  adjudge  to  the  creditor  whose  debt  is  to  be  so  inves- 
tigated. 

Undertaking  by  Assigfiees  or  Creditors  to  pay  the  costs  of  investi- 
gating  a  dditt  by  the  Commissioners, 

At  the  Court  of  CommissioneTS  of  Bankrupt, 
the  day  of  1827. 

Whereas  it  appears  to  us  the  assignees  chosen  [or  creditors  having 
respectively  proved  debts  to  the  amount  of  202.  and  upwards], 
under  a  commission  of  bankrupt  against  Joseph  Styles  of 
street,  in  the  city  of  London,  builder,  dealer,  and  chapman,  that 

James  Windham,  of street,  in  the  city  of  London,  mer^ 

chant,  hath  proved  a  debt  under  the  said  commission,  which  is 
not  justly  due  to  the  said  James  Windham,  we  therefore,  having 
represented  the  same  to  the  major  part  of  the  commissioners  in 
the  said  commission  named  who  have  agreed  to  make  an  inves- 
tigation upon  oath  into  the  validity  of  the  said  debt,  hereby  un- 
dertake and  agree  to  pay  such  costs  and  charges  as  the  said  com- 
missioners sh^  direct  in  respect  of  the  said  investigation. 

Charles  Jameson, 
George  Brook. 

Memorandum  of  the  Commissioners  having  expunged  the  proof  of  a 

debt. 

Memorandum,  we  whose  names  are  hereunder  written  being 
the  maior  part  of  the  commissioners,  named  in  and  authorised 
\^  a  Qommission  of  bankrupt  awarded  and  issued  against  Joseph 
9tf^^  of  —*..-«.  street,  in  the  city  of  London,  builder,  dealer 
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^nd  dimpman,  having  been  this  day  penaniiUy  attiendrt  bf 
Charleg  Jameaon  and  Geofge  Brook,  the  aasigneet  under  m 
said  oommiision,  and  alio  James  WiiuUiam,  of ,  a  cre- 
ditor who  bath  proved  a  debt  under  the  laid  commiisien  -of  2Q0L 
for  goods  alleged  to  have  been  sold  and  delivered  to  the  said 
Joseph  Styles,  by  the  said  James  Windham,  before  the  dale  and 
issuing  forth  of  the  saiditsommission,  and  having  examined  upon 
oath  the  said  James  Windham,  and  also  John  Nokes,  of  £tc. 
and  being  of  opinion  that  die  said  debt  is  not  [or  that  only  part 
of  the  said  debt  to  the  amount  of  75/  is]  justly  due  to  the  said- 
James  Windham,  we  have  by  virtue  of  the  statute  in  that  case 
made  and  provided,  expunged  the  proof  for  the  same  [or  part  of 
the  same  to  the  amount  of  751.]  from  the  proceedings  under  the 
said  commission. 

*«*  To  be  ngmd  by  the  Cemmimonen. 


4.  Pint  Dividend. 


At  the  meeting  for  the  last  examinatien  rf  the  bankrupt,  the 
eemunieeionen  appoint  o  public  meeting,  not  tooner  than  four  montht 
from  the  ittuing  rf  the  commisiion,for  the  purpose  rf  auditing  the 
aeeouffts  rf  the  assigneei.  Ttoenty-one  days  notice  thererf,  and 
[tf  the  assignees  msh"]  rf  declaring  a  dividend,  is  then  to  be  given 
in  the  Gaeette.  The  assignees  attend  accordingly,  and  give  in 
their  accounts  upon  oath ;  such  rf  the  creditors  as  have  natabready 
proved,  then  prove  their  debts,  that  they  may  entitle  themeelioes  to 
the  dividend ;  and  lastly,  the  dividend  is  declared.  TTte  following 
are  the  forms : — 

At  the  Court  of  Commissionera  of  Bankrupt, 
the  day  of  1827. 

Memorandum,  that  we  the  major  part  of  the  commissioneit 
named  in  and  authorised  by  a  commission  of  bankrupt  awarded 
and  issued  and  now  in  prosecution  against  Joseph  J9ty9es,  of 
'  street,  in  the  ci^  of  London,  builder,  dmler,  and  duip- 

man,  having  met  this  day  pursuant  to  notice  in  the  London 
Ckzefte,  do  hereby  pursuant  to  the  directions  contained  in  an 
act  passed  in  the  stxtii  year  of  the  reign  of  his  present  majes^, 
entitled, — ^'  An  Act  to  amend  the  laws  relatiBg  to  bankrapta,"— 
appoint  a  public  meeting  to  audit  tiie  aeeounta  of  the  assignees 
of  the  said  bai^rupt,  to  be  holden  at  tiie  Court  of -Comnmsionen 
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of  bMlanpli,  BtimglMU-itraet,  in  the  dty  of  London,  on 
Tnesdny  tlie  23d  of  June  next,  at  tirolve  o'clock  at  noon, 
wheicof  and  of  the  p wport  wlraroof  we  do  hereby  direct  our  met- 
aenger  to  cauie  an  adTCitisement  to  be  inaerted  in  the  London 
Oaiette,  twenty-two  days  previous  to  the  said  day  hereby  ap- 
pointed for  the  said  public  meeting. 

*«*  Signed  by  the  Comminiemri. 


AdvertUtmnU  m  the  Gautte. 

The  ooiBtnisiioners  in  a  commission  of  bankrupt  awarded  and 

issued  against  Joseph  Styles,  of street,  in  the  city  of 

London,  builder,  dealer,  and  chapman,  intend  to  meet  on  the 

day  of  December  next,  at  eleven  o'clock  in  the  forenoon, 

at  the  Court  of  Commissioners  of  Bankrupt,  in  Basinghall  street, 
in  the  city  of  London,  in  order  to  audit  the  accounts  of  the  as* 
signees."  [^Addingf  if  it  be  intended  to  declare  a  dividend  at  the 
Mome  meeting,"]  "  and  to  make  a  dividend  of  the  estate  and 
effects  of  the  said  bankrupt ;  when  and  where  the  creditors, 
who  have  not  alieady  proved  their  debts,  are  to  come  prepared 
to  prove  the  same,  or  they  will  be  excluded  the  beuefit  of  the 
said  dividend.  And  all  claims  not  then  proved  will  be  disal- 
lowed. But  if  it  be  intended  to  have  two  meetings,  one  for  the 
auditing  rf  the  accounts,  and  the  other  fur  declaring  the  dividend 
and  ptotf  of  debts,  then  the  advertisement  for  the  first  meeting  will 
be  as  abam,  ending  at  the  word  *'  Assignees ;"  and  for  the  second 
meeting,  it  wHl  be  the  same  as  the  above,  omitting  all  the  words  be- 
tweem.  "  in  order"  and  **  to  make  a  dividend,"  ^c. 


Memerandum  of  having  audited  the  Aesigneei^  Aeeounts* 

At  the  Court  of  Commissioners  of  Bankrupt, 
the day  of  December,  1826. 

Memofandum,  that  we,  whose  names  are  hereunto  subscribed, 
being  tiijB  major  part  of  the  commissioners  named  and  autho* 
riaed  in  and  by  a  commission  of  bankrupt  awarded  and  issued 
against  Joseph  Si^les^  of street,  in  the  city  of  Lon- 
don, builder,  dealer,  and  chapman,  having  met  together  the 
day  and  year  and  at  the  place  above  mentioned,  for  the  purpose 
of  anditiiig  the  accounts  of  the  assignees  of  the  said  bankrupt's 
estate  and  effects,  J.  G.  of  ,  and  C.  J.  of 


no 

(assignees  of  the  said  buiki«pt>  appealed  b^ie  us  and  delL* 
vered  in  upon  oath  an  acoount  narked  A*>  now  filed  with  our 
proceedings,  as  a  full  and  trae  statememl  of  all  money  reecived 
by  them  respectively  under  the  said  commission,  andvdieii.  and- 
on  what  account,  and  how  the  same  has  been  employed ;  and 
we  the  undersigned,  having  examined  the  said  accounts,  and 
compared  the  receipts  with  the  payments,  do  find  that  there  is 
now  a  balance  of  seven  hundred  and  fifty-eight  pounds  ten 
shillings  and  seven-pence  halfpenny  in  the  hancU  of  the  said  as- 
signees, applicable  to  a  dividend.  And  we  do  further  find  that 
the  said  assignees  have  not,  nor  hath  either  of  them,  wilfully 
retained  or  otherwise  employed  any  sum  or  sums  of  money,  part 
of  the  estate  of  the  said  bankruptj  contraiy  to  their  covenant*  or 
to  the  diiectionB  of  the  act  relating  to  bankrupts. 

%*  TobetignidbythaCominittimen^ 


Ill 


»4M 


00 


«w 


»o 


d 


CO 


00 


O 
00 


eo 


00 
CO 


-s-!- 


0 


I. 


a 

p£3 


< 

• 


«W 


00 


a 

a 


-S 


i  >^ 


09 

a 

& 

S 

OB 

s 

3 

art 

94 


8 

r 


:3.a 

*  fl 

9  s^  « 

.^   *  SB 
a«ua  o 


o 


3 


CQ 


CO    „    ^ 

S'S-f  § 
-*  a 

.  o 

o  o 
o  w 

Q 


3   cd   «| 

ill 


CO 


d 


c« 


CO    r» 


"Tf     CO 


o 

00 


CO 

o 

CO 


CO     00 


00 


J- 

|i 

•83 


I 


O    >    td 


S  o 

^  8  • 

1  3  3 

o 


?,>   H'l  *>P».I 


lit 

Amgnmt*  Ajfidamt  tf  iht  tndk  tf  ihgbr  AoemuU,  wktm  tktjf 

♦ 

In  the  matter  of  Joeeph  Stylet,  a  banknipt. 

J.  O.  of ,  and  C.J.  of ,  merchants,  assignees 

under  a  commission  of  bankrupt  awarded  and  issued  and  now 

in  prosecution  against  Joseph  Styles,  of street,  in  the  city 

of  London,  builder,  dealer  and  chapman,  severally  make  oath 
and  say :  and  first,  this  deponent  J.  G.  for  himself  saith  that 
the  sheets  of  paper  hereunto  annexed,  marked  A,  and  , 

[respectively]  signed  by  him  this  deponent,  do  contain  a  foil 
and  true  statement  of  all  money  received  by  him  as  assignee  as 
aforesaid,  and  when  and  on  what  account  and  how  the  same  has 
been  employed ;  and  that  the  several  sums  therein  charged  to 
have  been  allowed,  paid  and  expended,  have  been  really  and 
konA  Jide  allowed,  paid,  and  expended,  in  manner  and  for  the 
purposes  therein  mentioned.  And  this  deponent  C.  J.  for  him- 
self saith  that  he  hath  not  received  or  paid  any  sum  or  sums 
of  money  whatsoever,  for  or  on  account  of  the  estate  and  eflects 
of  the  said  bankrupt,  under  the  said  commission.  [Or  t^  he 
have,  Ut  hit  affidavit  be  the  tame  at  that  of  the  other  on^gni*.] 


Lift  rf  Debtt  proved. 

At  the  Court  of  Commissioners  of  Bankrupt, 
the day  of  December,  1826. 

list  of  debts  proved  under  a  commission  of  banknipt  against 
Joeeph  Styles. 

£     t.    d, 
James  Windham  ...:...      20    00 

&c.    &c.    &c 
Claim :  Samuel  Jackson 246  16    0 


£2360    8     I 


Order  for  a  Dividetui* 

At  the  Court  of  Commissioneri  of  Banknipt, 
the day  of  December,  1826. 

We  whose  names  are  hereunto  subscribed,  being  die  major 
part  of  the  commissioners  named  in  and  autfaoiised  by  a  oomnis-' 
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•km  of  btidffttpt  BOW  in  proaecotioii  aguntt  SmefAk  Stylet,  of 
—  itieet,  in  the  city  of  London,  buSder,  dealer,  and  chap- 
man, faaYing  met  together,  the  day  and  year  and  at  the  place 
above  mentioned,  in  order  to  make  a  dividend  of  the  estate  of 
the  laid  bankrupt,  pursuant  to  notice  in  the  London  Gasette 
for  that  purpose  given : 

And  it  appearing  to  us  by  an  examination  of  the  proceedings, 
and  by  a  statement  in  writing  delivered  to  us  upon  the  oath  of 
[J.  G.  and  C.  J.  the  assignees,"  or  "J.  G.  the  acting  assig- 
nee] of  the  said  bankrupt's  estate,  that  there  is  the  sum  of 
£708  :  2  '.  6  to  be  divided ;  which  sum  is  to  be  composed  as 
follows :— * 


GfMs'simi  received 


£ 

«• 

d. 

1086 

14 

3 

378 

11 

9 

n  received. 

£ 

«. 

d. 

328 

3 

7* 

Deduction  to  be  made  (rom  gross  sum  received. 

Payments  duly  made    .... 

Sum  ordered  by  us  to  be  retained 

until  the  next  dividend,  to  answer  ^  iM    ft     1 1 

such  charges  and  expenses  as  the  (  " 

assignees  may  be  legally  liable  to 


378  11     9 


Difierence,  being  the  sum  to  be  divided,       708    2    6 

And  it  also  appearing  to  us  that  the  debts  proved  and 
claimed  under  the  said  commission,  and  now  standing  upon 
our  proceedings,  amount  to  the  sum  of  £2360  :  8  :  1 ,  that  is 
to  say, 

£      *.     d. 

Debts  proved 2113  12     1 

DebU  claimed 246  16    0 


2360  8     1 


And  it  also  appearing  to  us  that  the  sum  cf  £708  :  2  :  6,  so 
being  in  the  hands  of  the  assignees  to  be  divided,  is  sufficient 
to  pay  all  the  creditors  and  claimants'  the  sum  of  six  shillings 
in  the  pound  upon  their  several  debts :  We  do  therefore  order 
a  dividend  of  six  shillings  in  the  pound,  to  be  paid  to  all  the 
bankrupt's  creditors  who  have  proved  their  debts,   and 
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mito  the  rl«im>Titi»  wlien  they  shall  have  MibetftDtiated  their 
claims,  in  piopertioii  to  their  sereral  debts ;  which  said  divi- 
dends, as  we  compute  the  same,  will  amount  to  the  sum  of 
£708  :  2  :  6.  And  we  do  find  that  the  assignees  have  not, 
nor  has  e^er  of  them,  wilfully  retained,  ot  otherwise  employed, 
any  sum  or  sums,  part  of  the  estate  of  such  bankrupt,  contiBury 
to  their  covenant,  or  to  the  directions  of  the  act  relating  to 
bankrupts. 

•^*  Two  copies  tQ  be  Agned  by  the  Commisnoners :  one  to  be 
filed  with  the  proceedingSt  and  the  other  delivered  tg  the  Assignees, 


After  the  dwidend.  is  declaredt  the  solieitav  shottid  pr^^ture  for 
the  assignees  a  Uft  of  the  debts  proved  under  the  eomnUssion,  and 
a  computation  oftJu  dividend  payable  on  each,  thus : 

A  list  of  debts  proved  und»  the  commission  of  bankrupt 

against  Joseph  Styles,  of  ■  street,  in  the  city  of  London, 

builder,  with  each  creditor's  dividend  on  the  sum  of  £708  :  2 
:  6  which  sum  by  an  order  of  the  commissioners  acting  under 
the  said  commission,  bearing  date  the  — *-  day  of  December, 
18261«  is  ordered  to  be  divided  among  the  creditors  after  the 
rate  of  six  shillings  in  the  pound>  upon  their  several  and  re- 
spective debts. 


Names  of  Creditors. 


James  Windham. 
&c. 


Debts  proved. 


Dividend  payable. 


20    0    0       ]  6    0    0 

^c,  &p. 

*^*  The  charge  f  Of  making  thie  compu4ation  4snd  preparmg  and 
copying  this  list  is  aUowed  m  the  bill  rf  costs. 


Order  to  pay  the  Dividend, 

Gentlemen, 

Please  to  pay the  sum  of ,  being  his 

dividend  of shillings  in  the  pound  on  his  debt  of , 

proved  under  the  commission  of  bankrupt  against  Joseph  Styles, 

of street,  London,  builder,  dealer  and  chapmaq. 

Yrs,  ^c. 
To  Messrs.  J.  G.  and  C.  J.  T.  L. 

said  bankrupt's  assignees.  I6th  May,  1827. 

"*«*  Obtained  from  the  Sdiciior  to  tke  Cotmmfm,  vpon  applieatim. 
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Upon  thii  anihofity  the  turigiuet  pa^  the  cfeMtor,  iahng  a  t$c$ipt 
fir  the  same  in  a  book,  asfiUowt : 

Beceived,  thig day  of ,  1827,  from  Messrs.  J.  G, 

and  C.  J.,  assignees  of  the  estate  and  effects  of  Joseph  Styles, 
a  bankrupt,  the  sum  of  six  pounds,  being  a  dividend  ef  six  shil<r 
lings  in  the  pound  on  my  debt  of  4I20,  proved  under  the  said 
commission. 

James  Windham. 

•^»  See  6  Geo.  4,  c.  16,  §  107.  p.  212,  anU. 


Power  of  Attorney  to  receive  Dividends, 

Know  all  men  by  these  presents.  That  we,  Charles  Jaasesoa, 
of  the  city  of  York,  innkeeper,  and  James  Windham,  of  th« 

same  place,  miller,  creditors  of  Joseph  S^ies,  of street,  in 

the  city  of  London,  builder,  the  person  against  whom  a  commis- 
sion of  bankrupt  hath  been  awarded  and  issued,  and  is  now  in 
prosecution,  and  bearing  date  at  Westminster,  the  — — >  day  of 
>  1827,  having  duly  proved  our  respective  debts  under  the 
said  commission,  have  made,  ordained,  authorized,  constituted^ 
and  appointed,  and  by  these  presents  do  make,  ordain,  autho- 
rize, constitute,  and  appoint,  and  in  our  places  and  steads  re- 
spectively put  John  Franks,  of street,  in  the  city  of  Lon- 
don, merchant,  to  be  our  true  and  lawful  attorney  for  us,  and  in 
our  names,  places,  and  steads  respectively,  and  for  our  proper 
uses  and  beae^ts  issMQtively,  to  ua^,  demand,  sue  for,  and  re- 
^§ive  of  and  from  t^e  assignee  or  assignees  of  the  said  batdir 
mpt's  estate  and  effects,  or  whom  else  these  presents  do,  shall* 
PI  may  concern,  all  and  every  such  sum  or  sums  of  money  a» 
now  ifk,  are,  or  which  shall  hereafter  become  due  or  payable  t» 
u§  the  said  Charles  Jameson  and  James  Windham  for  our  re^ 
spec^ve  4iYide})ds  or  shares  of  the  said  bankrupt's  estate  and 
effect^  on  our  s^d  respective  debts  so  duly  proved  under  the 
8^  commission  as  aforesaid,  and  on  receipt  thereof  for  ua,  vnd 
in  our  respective  names  to  sign»  seal,  and  deliver  all  and  eieiy 
such  good  and  sufficient  receipts,  acquittances,  releases,  and 
4ischarges  to  the  said  assignee  or  assignees  as  shall  and  may  be 
l^Lwful,  ^  uid  convenient  to  be  executed ;  and  generally  to  do 
aJl  and  eveiy  such  further  and  other  lawful  aet  and  deed,  matter 
and  thing  in  the  law,  for  the  better  executing  and  discharging 
the  power  and  authority  hereby  given  as  full  and  amply  to  aU 
intents  and  purposes  as  we  ourselves,  or  either  of  us,  might  or 
could  do,  if  personally  present  and  did  the  same,  hereby  ratify* 
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iag,  tUovring,  and  oonfirming,  and  andntaking  lo  ratify,  aUowi 
nnd  confirm  all  and  whataoev«r  our  laid  attorney  shall^or  may 
lawfully  do,  or  cause  to  be  done,  in  and  about  the  said  premises, 
for  the  better  executing  the  purposes  aforesaid,  by  virtue  of  these 
presents.  In  witness  whereof,  we,  the  said  Charles  Jameson 
and  James  Windham,  have  to  these  presents  set  our  bands  and 
seals,  this  third  day  of  May,  in  the  year  of  our  Lord,  1827. 

Charles  Jameson,  (L.  S.) 


Signed,  sealed,  and  delivered 
in  the  presence  of 
J.T. 
R.W. 


James  Windham.  (L.  S.) 


*^*  To  be  txeeuUd  on  unttamped  paper,  and  the  execution  Ube 
verged  hf  affidamt  (see  the  form,  ante,  p.  47),  vMeh  mutt  he 
tumexed  to  the  power. 


If  from  any  eireumttanee  diseUued  to  the  eommiuiamere  mt  the 
meeting,  it  appear  necettary  or  admtable  to  defer  the  dadaring  of  a 
dividend,  get  them  to  tign  thefoUowing 

Memorandum  of  At^oumment  ef  the  Dimdand, 

At  the  Court  of  Commissioners  of  BanknqM, 
the day  of  December,  1826. 

Memorandum,  that  we  whose  names  are  hereunto  subscribed, 
being  the  major  part  of  the  commissioners  named  and  authorised 
in  and  by  a  commission  of  bankrupt  awarded  and  issued,  and 
now  in  prosecution  against  Joseph  Styles,  of  ^^—  street,  in  the 
city  of  London,  builder,  dealer  and  chapman,  met  on  the  day 
and  year  and  at  the  place  above-mentioned,  pursuant  to  notice 
in  the  London  Gazette,  in  order  to  make  a  dividend  of  the  said 
tMinkrupf  s  estate  and  effects ;  but  [the  outstanding  estate  and 
•flfects  of  the  said  bankrupt  not  being  as  yet  collected,  there- 
fore, at  the  request  of  the  assignees  and  creditors  present,"  (or 
etating  eueh  other  reaton  at  the  eommistionen  may  have  for  the 
a^oummenty]  we  do  adjourn  until  the  '  day  of  »  ■  ■  next, 
at  eleven  ol  the  clock  in  the  forenoon,  at  this  plaee,  for  the 
piupose  of  making  a  dividend  of  the  said  bankrupt's  estate  and 

*«*  To  be  eigned  by  the  Cammiieionert* 
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Orifihs  mtttihg  advertited  be  merdyfor  the  jmrpou  of  owltt- 
\mg  ihe  9fiemmU  if  the  auignees,  and  not  for  declaring  a  ditndend 
(fir  it  i$  eptionai  with  the  assigneee  whether  they  call  the  meeting 
for  the  latter  purpme  or  not,  untU  after  their  accountt  have  been 
amdited),  and  it  appean  to  the  commissionen  that  the  astigneeehane 
eolUeted  attets  enough  to  make  a  dividend,  they  may,  at  any  time 
after  4,  and  before  the  expiration  of  12  calendar  months  from  t^ 
euing  out  af  the  cwmiMmfm,  summofi  the  attignees  before  them  to 
ehew  cauee  why  a  dividend  should  not  be  declared.  The  following 
is  the  form  of  the 

Summons  to  the  Assignees, 

Yen  tre  hereby  required  to  attend  us,  the  major  part  of  the 
eominiasioners  named  in  a  commission  of  bankrupt,  awarded 

igainit  Joseph  Styles,  of street,  in  the  city  of  London, 

builder,  dealer  and  chapman,  on  the  day  of ,  at 

Wright's  Rooms,  in  QuaUly- court,  Chancery-lane,  to  shew  cause 
why  notice  has  not  been  given  by  you  for  making  a  dividend 
of  tike  estate  and  effects  of  the  said  bankrupt,  according  to  the 
act  of  parliament  in  that  case  made  and  provided ;  at  which 
time  and  place  you  are  to  produce  your  receipts  and  payments 
touching  the  same,  in  order  to  the  making  of  a  dividend  and 
distribution  of  such  part  as  shall  appear  to  be  remaining  in  your 
hands. — Given  under  our  hands  tlus day  of ,  1827. 

To  J.  G.  and  C.  J.,  assignees  of  1 
the  estate  and  effects  of  Joseph  > 
Styles,  a  bankrupt.  J 

*«*  To  be  signed  by  the  Commissioners, 


5,  Further  Dividend, 

Advertisement  of  the  Audit  and  Dividend, 

Same  as  the  form,  ante,  p,  109,  eicept  that  instead -of  "  and 
to  make  a  dividend,**  you  say  "  and  to  make  a  further  dividend," 


Memorandum  of  havifig  audited  the  Assignees*  Accounts. 
Same  as  the  form  ante,  p,  109,  mutatis  mutandis,  except  that 
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after  the  words  "  all  monty  reetived  by  ikem  rnp$€tively  wtdtr 
the  taid  eonmutum"  you  add,  "  sinu  their  aeeounts  wen  lost 
audiUd  by  ut" 


Atgignees*  Account, 

Same  as  the  form  ante  p.  Ill,  the  first  item  on  the  debit  side  I 

being  "  To  balanee  at  the  last  audit,  £ ."     And  see  the 

form  of  the  assignees'  affidavit,  if  necessary,  ante,  p.  112. 


Liu  of  Debte  proved. 

Seethe  forms  an««,  p.  112,  114.  Two  lists  must  be  made 
out :  one  of  the  debts  proved  since  the  last  dividend  ;  and  the 
other,  of  all  the  debts  proved,  and  the  dividends  payable  thereon. 


Order  for  a  further  Dividend. 

At  the  Court  of  Commissioners  of  Bankrupt, 
the day  of  Februaiy,  1827. 

We  whose  names  are  hereunto  subscribed,  being  the  major 
part  of  the  commissioners  named  and  authorized  in  and  by  a 
commission  of  bankrupt  now  in  prosecution  against  Joseph 
Styles,  of  — —  street,  in  the  city  of  London,  builder,  dealer  and 
chapman,  having  met  together,  the  day  and  year  and  at  the  place 
above  mentioned,  in  order  to  make  a  further  dividend  of  the 
estate  of  the  said  bankrupt,  pursuant  to  notice  in  the  London 
Gazette  for  that  purpose  given  :  and  it  appearing  to  us,  by  an 

order  of  dividend  made  the day  of  December  last,  that  the 

assignees  were  ordered  to  divide  amongst  all  the  creditors  of  the 
said  bankrupt,  who  had  proved  their  debts,  and  unto  the  claim- 
ants when  they  should  have  substantiated  their  claims  under  the 
said  commission,  the  sum  of  six  shillings  in  the  pound  in  pro- 
portion to  their  several  debts ;  and  that  the  assignees  retained 
m  their  hands  the  sum  of  50  : 8  :  1§ :  And  it  fuither  appearing 
to  us  by  an  examination  of  the  proceedings,  and  by  a  statement 
in  writing  delivered  to  us  upon  tne  oath  [of  J.  G.  and  C.  J.  the 
assignees"  or  "  of  J.  G.  the  acting  assignee,  C.  J.,  the  other  as- 
signee, not  having  received  any  part  of  the  said  bankrupt's  es- 
tate and  efiects,  as  also  appears  to  us  upon  the  oath  of  the  said 
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J.  G«]  of  the  said  bankrupt's  estate,  that  there  is  the  sum  of 
£178 :  8 :  7  now  to  be  divided,  which  sum  is  composed  as  fol- 
lows:— 

Gross  sum  received. 

Retained  at  last  dividend       -         -        •  50    8     1  ^ 

Since  got  in 248  11     7 

Dividends  retained  upon  claims  this  day 

expunged      -•---  000 

298  19    8^ 


Deduction  to  be  made  from  gross  sum  received. 

£    s.    d. 

Payments  duly  made     -         •         -         -        61   19    9 

Sum  ordered  by  us  to  be  xetaiaed  until  \ 

the   next  dividend,   to   answer  such  f         58  1 1     44 
charges  and  expenses  as  the  assignees  i  ^ 

may  be  legally  liable  to  3 

120  11     H 

Difference,  being  the  sum  to  be  divided,         £178     8     7 

And  it  also  appearing  to  us  that  the  debts  proved  and  claimed 
on  this  and  on  former  days,  and  now  standing  upon  our  proceed- 
ings, amount  to  the  sum  of  £2727  :  17  :  5  :  that  is  to  say, 

£       «.  d. 

Debts  proved  before  this  day          -        -        211312  1 
Debts  claimed  before  this  day,  and  now 

standing  on  the  proceedings            -           246  16  0 

Debts  proved  this  day           .         -         -          367    9  4 

Debts  claimed  this  day           -         -         -            0    0  0 


2727  17     5 


And  it  also  appearing  to  us  that  the  sum  of  £178  :  8  :  7,  so 
being  in  the  hands  of  the  assignees  to  be  divided,  is  sufficient  to 
pay  to  the  creditors,  who  have  this  day  so  proved  and  claimed, 
the  sum  of  six  shillings  in  the  pound,  and  to  pay  to  all  the  cre- 
ditors and  claimants  the  fuither  sum  of  sixpence  in  the  pound 
upon  their  several  debts :  we  do  therefore  order  that  the  said 
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dividend  of  six  shillings  in  the  pound  shall  be  paid  to  or  retained 
for  such  of  the  said  bankrupt's  creditors  who  have  this  day 
proved  or  claimed.  And  we  do  further  order  a  further  dividend 
of  sixpence  in  the  pound,  to  be  paid  to  all  the  said  bankrupt's 
creditors,  who  have  proved  their  debts,  and  unto  the  claimants, 
when  they  shall  have  substantiated  their  claims,  in  proportion  to 
their  several  debts ;  which  said  dividlends,  as  we  compute  the 
same,  will  amount  to  the  sum  of  178 :  8 :  7.  And  we  do  find 
that  the  assignees  have  not,  nor  has  either  of  them,  wilfully  re- 
tained, or  otherwise  employed,  any  sum  or  sums,  part  of  the  es- 
tate of  such  bankrupt,  contrary  to  their  covenant,  or  to  the  di- 
rections of  the  act  relating  to  bankrupts. 

*^*  Two  copiet  to  be  signed  by  the  CommissUmen :  one  to  be  filed 
with  the  proceedings,  and  the  other  delivered  to  the  Assignees. 


6.  Final  Dividend. 


Premously  to  the  making  a  final  dividend,  all  claims  made  upon 
ike  estate,  and  net  substantiated,  are  struck  out  as  a  matter  ef 
eourse. 

Advertisement,  S^c, 

The  advertisement  and  the  other  forms  are  the  same  as  the 
forms  under  the  two  preceding  heads,  with  the  exception  of  the 

Order  for  a  Final  Dividend, 

At  the  Court  of  Commissioners  of  Bankrupt, 
the day  of  April,  1827. 

We  whose  names  are  hereunto  subscribed,  being  the  major  part 
of  the  commissioners  authorized  in  and  by  a  commission  of  bank- 
rupt now  in  prosecution  against  Joseph  Styles,  of street,  in 

the  dtj  of  London,  builder,  dealer  and  chapman^  having  met 
together,  the  day  and  year  and  at  the  place  above  mentioned,  in 
Older  to  make  a  final  dividend  of  the  estate  of  the  said  bank- 
rupt, pursuant  to  notice  in  the  London  Gazette  for  that  purpose 
given :  and  it  appearing  to  us,  by  orders  of  dividend  made  the 

day  of  December  last,  and  on  the day  of  Febroaiy 

last,  that  dividends  to  the  amount  of  six  shillings  and  sixpence 


in  ttie  pannd  hare  beeo  by  u>  ordered  to  be  p*id  to  the  ciedilois 
or  letamed  for  the  claimuils. 

'  And  it  farther  aj^ieariag  to  lu,  bj  an  eiamindion  of  the  pro- 
ceedinp,  ind  by  a  slalemeiit  in  writing  delivered  to  us  upon  the 
Dttli  of  [J.  0.  u)d  C.  J.,  the  assigneet,  "  it  J.  G..  the  acting 
anilfnee,  C.  J.,  the  other  uaignee,  not  having  received  any  put 
of  the  said  binkmpCs  estate  and  e^cts,  ai  also  appears  to  us 
upon  the  oath  of  the  Bud  J.  G.J  of  the  aud  bankrupt's  estate, 
(hat  there  is  the  sum  of  £91*  :  3 :  fij  now  to  b«  divided,  which 
gam  is  composed  aa  follows ;- — 

GnMi  sum  received. 

£     «.  d. 

Retained  at  last  dividend  -        -        58  1 1  4^ 

Knee  got  in 1024  13  2 

Dividends  retained  upon  el>»n  tiiis  da; 

eipiuig«d 80    4  3{ 


Deduction  to  be  made  from  grou  lum  received. 
ParmenU  duly  made     -  •         ■       189  12    4§ 

DiQeience,  being  the  aum  to  be  divided,  ,       973  16    4^   - 


lO  have  this  day 
ail  Bnitlings  ana  six-pence  Ln  the  pound ; 
creditors  the  further  sum  of  lix  shillings  ai 
in  the  pound  upon  their  several  debts  ;  m 
that  the  said  dividend  of  rii  ahiltings  aikd 


122  Choice  cf  New  Astigneei, 

^hall  be  paid  to  such  of  the  said  bankrupt's  creditors  who  have 
this  day  proved.  And  we  do  further  order  a  final  dividend  of 
six  shillings  and  sixpence  halfpenny  in  the  pound  to  be  paid  to 
all  the  said  bankrupt's  creditors  who  have  proved  their  debts ; 
which  said  dividends,  as  we  compute  the  sfime,  will  amount  to 
the  sum  of  973 :  16:  4},  leaving  nothing  more  in  the  hands 
of  the  said  assignees.  And  we  do  find  that  the  assignees  have 
not,  nor  has  either  of  them,  wilfully  retained,  or  othenvise  em- 
ployed, any  sum  or  sums,  part  of  the  estate  of  such  bankrupt, 
contrary  to  their  covenant,  or  to  the  directions  of  the  act  relat- 
ing to  bankrupts. 

*^*  Two  copies  to  be  signed  6y  the  Commissionen :  one  to  be 
filed  with  the  proceedings,  and  the  other  delivered  to  the  -*—•—— 


7.  Choice  of  New  AMsigneet* 
Petition  by  an  Assignee  to  be  removed. 

In  the  matter  of  Joseph  Styles, 
a  bankrupt. 

To  the  Bight  Honourable  the  Lord  High  Chancellor  of 

Great  Britain. 

The*  humble  petition  of ,  one  of  the  assignees  of  Joseph 

Styles,  late  of  -; —  street,  in  the  city  of  £ondiin«  builder, 
dealer  and  chapman,  a  bankrupt, 

Sheweth, 

That  a  commission  of  bankrupt  under  the  Great  Seal  of 
Gmat  QSritain,  bearing  date  at  Westminster,  the  — —  day  of 

■  '  Hsi,  was  awarded  and  issued  against  the  said  Joseph 
Styles,  who  was  thereupon  duly  declared  a  bankrupt. 

That  on  the day  of last,  your  petitioner  and  one 

J.-&.,  of ,  merchant,  were  duly  chosen  assignees  of  the 

estate  and  eficicts  of  the  said  bankrupt ;  and  the  personal  es- 
tate and  eifects  of  the  said  bankrupt  were  thereupon  duly  as- 
signed to  the  said  J.  G.  and  your  petitioner  by  the  major  part 
of.  the  commisuoners  in  the  said  commission  named,  in  trust  to 
divide  the  same  among  all  the  creditors  of  the  said  bankrupt, 
sleeking,  or  who  should  thereafter  seek^  relief  under  the  said 
cjDmmissipn. 
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That  your  petitioner,  on  acconnt  of  hit  ill  state  of  health 
is  incapable  of  attending  to  or  acting  in  the  trust  reposed 
in  him  as  one  of  the  assignees  of  the  Miid  bankrupt's  estate." 
[or  staimg  tuch  other  eireumttanieet  a$  may  be  deemed  tuffieient  to 
excuee  tkepetitionerJ] 

That  no  dividend  hath  yet  been  made  under  the  said  commis* 
sion ;  and  that  neither  your  petitioner,  nor  any  other  person  for 
his  use,  hath  received  or  possessed  any  money,  goods  or  effects 
belonging  to  the  said  bankrupt  or  his  estate  ;  nor  hath  your  pe- 
titioner or  any  person  for  him  or  on  his  behalli  in  his  custody, 
power  or  disposition,  any  of  ihe  said  bankrupt aestate  or  eiiects : 
as  by  the  affidavit  of  your  petitioner  appears* 

Your  petitioner  therefore  humbly  prays  your  Lord- 
riiip  that  he  may  be  discharged  from  being  one  of 
the  assignees  under  the  said  commission,  and  that 
he  may  release  all  his  right,  title  and  interest  of,  in 
and  to  the  said  bankrupt's  estate  and  effects,  to 
[J.  G,  his  co*assignee,  and  to]  such  assignee 
or  assignees  as  may  be  chosen  and  appointed 
in  his  stead,  or  that  your  Lordship  will  please 
to  make  such  order  in  the  premises  as  to  your 
Lordship  shall  seem  meet. 

And  your  petitioner  will  ever  pray,  &c. 


Affidavit  to  verify  the  same. 

This  is  an  affidavit  of  the  facts  stated  in  the  petition,  (omit- 
ting of  course  tiie  prayer,)  and  sworn  before  a  master.    See  pott. 


PetUion  to  remove  an  Ateignee,  for  mitconduet,  or  the  like. 

Commencement  same  as  the  last  form ;  then  state  the  issuing 
of  the  commission  ;  and  then  proceed  as  foUows  : 

That  on  the day  of last,  one  J.  G.  of^— ^merchant, 

and  C.  J.  of merchant,  were  duly  chosen  assignees  of  the 

estate  and  effects  of  the  said  bjBinkrupt,  and  the  personal  estate  and 
effects  of  the  said  bankrupt  were  thereupon  duly  assigned 
to  the  said  J.  G.  and  C.  J.  l^  the  major  part  of  the  commission- 
ers in  the  said  commission  named,  in  trust  to  divide  the  same 
amonff  all  the  crediton  of  the  said  bankrupt,  seeking  or  who 
should  thereafter  seek  relief  under  the  said  commission. 

That  your  petitioner  was  and, still  is  a  creditor  of  the  sauld 
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bankrupt  for  the  sum  of  160/.  and  hath  accordingly  proved  the 
said  debt  under  the  said  commission. 

That  no  dividend  hath  yet  been  paid  by  the  said  assignees, 
but  the  said  J.  G.  has  received  several  sums  of  money  under  the 
said  commission,  and  is  and  always  hath  been  ready  and  willing 
to  account  for  and  divide  the  same  amongst  the  creditors  of  the 
said  bankrupt. 

That  the  said  C.  J.  the  other  assignee,  hath  also  received 
several  considerable  sums  of  money  under  the  said  commission, 
and  also,  as  your  petitioner  hath  been  informed  and  verily 
believeth»  hath  converted  to  his  own  use  a  large  quantity  of 
cheese,  by  him  sold  and  consigned  to  the  said  bankrupt,  and 
belonging  to  his  estate,  insisting  that  the  same  waa  never  sold  to 
the  said  bankrupt.  And  your  petitioner  and  the  said  J.  G.  and 
others  of  the  creditors  of  the  said  bankrupt,^  have  from  time  to 
time  applied  to  the  said  C.  J.  in  order  to  inspect  the  account  of 
the  several  sums  of  money  received  by  him>  and  to  prevail  upon 
him  to  consent  to  make  a  dividend  thereof,  but  he  refuses  so 
to  do.     [So  stating  the  matter  of  complaint  against  the  assignee,] 

Your  petitioner  therefore  humbly  prays  your  Lord- 
ship that  C.  J.  may  be  discharged  from  being 
assignee  imder  the  said  commission ;   that  the 
major  part  of  the  commissioners  in  the  said  com- 
mission named  do  forthwith  cause  a  meeting  of 
the  creditors  of  the  said  bankrupt  to  be  duly  had 
and  held,  for  the  purpose  of  proceeding  to  the 
choice  of  an  assignee  or  assignees  of  the  estate 
and  effects  of  the  said  bankrupt,  in  the  place  and 
stead  of  the  said  C.  J.,  to  act  with  the  said  J.  G. ; 
and  that  the  said  C.  J.  may  come  to  an  account 
before  the  major  part  of  the  commissioners  named 
in  the  said  commission,  touching. such  part  or 
parts  of  the  estate  and  effects  of  the  said  bank- 
rupt as  may  have  come  to  his  hands,  as  assignee 
under  the  said  commission,  and  that  the  same  be 
forthwith  delivered  or  paid  over  to  the  said  J.  G. 
and  the  new  assignees  so  to  be  chosen  as  afore- 
said, together  with  all  books,  papers,  and  writings 
touching  the  estate  and  effects  of  the  said  bank- 
rupt, in  the  possession,  cu8to<fy,  or  power  of  him 
the  said  C.  J. ;  and  that  the  said  C.  J.  do  execute 
a  release  of  all  his  right,  title,  and  interest  in  and 
to  the  estate  and  effects  of  the  said  bankrupt  re- 
maining nnreceived  and  undisposed  of,  a%a  may 
assign  over  the  same  to  the  said  J.  G.  and  to  such 
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person  as  may  be  chosen  assignee  in  his  place 
and  stead  as  aforesaid ;  and  that  the  costs  of  the 
meeting  of  tite  said  commissioners  for  the  choice 
of  such  assignee,  as  also  of  the  taking  of  such 
aco>unts,  together  with  the  costs  of  this  applica* 
tion,  may  be  paid  [out  of  the  estate  and  effects  of 
the  said  bankrupt]  ;  or  that  your  Lordship  will 
please  to  make  such  order  in  the  premises  as  to 
your  Lordship  shall  seem  meet. 

And  your  petitioner  will  ever  pray,  &c. 

Affidavits  to  verify  the  same. 

These  must  state  the  facts  upon  which  the  petition  is  founded. 
See  past. 


Order  thereon, 

Wednesday,  the  — day  of  March,  1827. 

In  the  matter  of  Joseph  Styles,  a  bankrupt* 

Lord  Chancellor. 

Whereas  did  on  the day  of instant,   prefer 

his  petition  to  me,  shewing  that**  [8^e,  reciting  the  petitifm] ; 
**  and  therefore  praying  that"  [S^e,  reciting  the  prayer  of  it] ; 
"  Whereupon  adl  parties  concerned  were  ordered  to  attend  me 
on  the  matter  of  the  said  petition  :  Now  upon  hearing  the  said 
petition  and  several  affidavits  read,  and  upon  hearing  counsel 
on  the  part  of  the  petitioner,  and  also  on  the  part  of  the  said 
J.  G.  (no  person  attending  on  the  pait  of  the  said  C.  J.,  the 
other  assignee,  although  he  was  duly  served  with  the  said  peti- 
tion and  my  order  thereon,  as  by  the  affidavit  of  T.  L.  fully  ap- 
pears), I  do  order  that"  [here  state  the  order  in  the  term*  of  the 
prayer  of  the  petition,  if  granted  generally,  or  with  such  alterations 
as  the  Chancellor  shall  have  made  in  it,"]  See  title  **  Petitions," 
post.p,  156. 


Memorandum  of  Application  for  the  Appointment  of  an  jtssignee, 
in  the  room  of  one  who  has  died  or  become  bankrupt. 

At  the  Court  of  Commissioners  of  Bankrupt* 
the day  of 1827. 

Jd€morandttm,  that  we,  whose  names  are  hereunto  subscribed, 


196  CAotet  of  JVei0  Atrigwet, 

being  the  mtjor  part  of  the  commisaonen  named  and  authorized 
in  and  by  a  commiBsion  of  baidoupt  awarded  and  issued  against 

Joseph  Styles,  of street,  in  the  city  of  London,  bmlder, 

deakr  and  chapman,  having  met  together  the  day  and  year  and 
at  the  place  above  mentioned,  and  being  infonned  and  given  to 
understand  that  C.  J.,  who  together  with  J.  G.  was  lately  chosen 
and  appointed  assignee  of  tbe  estate  and  efiects  of  the  said 
Joseph  Styles,  hath  since  [died"  or  "  become  bankrupt]  ;  and 
application  in  writing  being  now  made  to  us,  the  major  part  of 
the  commissioners  aforesaid,  signed  by  one  J.  N.,  a  creditor  of 
the  said  bankrupt,  who  hath  proved  his  debt  under  the  said 
commission,  and  is  entitled  to  vote  in  the  choice  of  assignees, 
that  we  should  cause  due  notice  to  be  given  in  the  London  Ga- 
zette, and  in  such  other  of  the  public  papers  as  we  shall  think 
fit,  of  the  time  and  place  when  and  where  we  shall  proceed  to 
the  choice  of  a  new  assignee,  in  the  room  and  stead  of  the  said 
C.  J., ;  We  therefore  order  and  direct  that  due  notice  be  given 

in  the  London  Gazette,  alid  in  the public  newspaper,  that 

the  commissioners  in  the  said  commission  named,  or  die  major 
part  of  them,  intend  to  meet  at  the  Court  of  Commissioners  of 

Bankrupt,  on  the day  of next,  when  and  where  the 

creditors  of  the  said  bankrupt,  who  have  already  proved  their 
debts  under  the  said  commission,  are  to  attend,  in  order  to 
choose  one  or  more  assignee  or  assignees  of  the  said  bankrupt's 
estate  and  effects,  in  the  room  of  C.  J.  late  one  of  the  aaiignees 
[who  hath  died"  or  **  become  bankrupt.] 


Advertisement  in  the  Gazette^ 

The  commissioners  in  a  commission  of  bankrupt  awarded  and 
issued  against  Joseph  Styles,  of street  in  the  city  of  Lon- 
don, buildeT,  dealer  and  chapman,  intend  to  meet  at  the  Court  of 

Commissioners  of  Bankrupt,  on  the day  of next,  when 

and  where  the  creditors  of  ^e  said  bankrupt,  who  have  already 
proved  their  debts  under  the  said  commission,  are  to  attend,  in 
order  to  choose  one  or  more  assignee  or  assignees  of  the  said 
bankrupt's  estate  and  effects,  in  the  room  of  C.  J.  late  one  of 
the  aflsignees,  [who  haih  been  discharged  from  being  aesignee 
by  an  o^r  of  the  right  honourable  the  Lord  High  Chancellor 
of  Great  Britain,"  or  "  who  hath  lately  died"  or  **  who  hath 
lately  become  bankrupt.] 
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Memorandum  of  the  choice  of  a  fiew  Assignee, 

Same  as  the  form  ante,  p.  48,  merely  adding  after  the  name, 
&c.  of  the  new  assignee,  the  words  *'  in  the  i-oom  of  C.  J,  late 
0He  of  the  assignees,  who  htUh  been  discharged  from  being  assignee 
by  an  order  of  the  right  honourable  the  lord  High  Chancellor  of 
Great  Britain,  Or,  if  the  new  assignee  has  been  chosen  instead 
of  one  who  has  died  or  become  bankrupt,  add  "  in  the  room  of 
C.  J,  lute  one  of  the  assigntes,  who  hath  died"  or  "  become  hank- 
rupt." 


4trignment  to  the  New  Assignee. 

This  indeMare  of  three  parts,  made  the day  of in 

the  year  of  our  Lord ,  between  J.  G.  of  — ,  mer- 
chant, and  C.  J.  of ,  merchant,  of  the  first  part ;  A.  B., 

C.  D.,  and  E.  F.,  esquires,  the  major  part  of  the  commissioners 
named  and  authiorited  in  and  by  a  commission  of  bankrupt 

awvrAed  and  issued  against  Joseph  Styles,  late  of street,  in 

tiie  city  of  London,  builder,  dealer,  and  chapman,  of  th«  second 

part ;  and L.  M.  of ,  merchant,  aftd  O.  P.  of- ,  maltster, 

of  the  third  part.    Whereas  by  indenture  of  assignment,  bearing 

date  on  or  about  Hie ^day  of in  the  year  of  our  Lord 

,  and  made  between  the  said  A.  B.,  C.  D.,  and  £.  F.  of  the 

otie  part,  and  th<e  aaid  J.  G.  and  C.  J.  of  the  other  part ;  rieciting 
that  Ms  Majes^'s  commission  under  the  Great  Seal  of  Great 
Britain,  grounded  upon  the  statute  made  and  then  in  force  con- 

c^mittg  bankr<ipts,  bearing  date  at  Westminster,  the day 

of th^tt  last  past,  had  bcfen  awarded  and  issuied  against  the 

said  Joieph  Styles  directed  unto  tke  said  A.  B.,  C.  D.,  and  E.  F. 
togedi^r  #ith  G.  H.  esquire,  and  I.  K.  gentleman,  thereby  giving 
full  power  and  authority  to  them  the  said  commisstoners,  lour  or 
three  of  them,  t6  execute  the  same,  as  in  and  by  the  said  com- 
mission, velation  being  thereunto  had  might  mdre  fully  and  at 
large  appear ;  and  also  reciting,  that  the  major  p&rt  of  the  said 
commissioner^,  in  the  said  commission  named  and  authorized, 
having  duly  qualified  them^lves  «o  act  in  thift  said  commission 
by  tddng  the  oath  required  for  that  purpose,  and  having  beguil 
t6  put  the  said  ciymmiMion  into  execution,  upon  due  examination 
of  witnesses,  and  other  good  proof  upon  oath  before  them  taken, 
htA  fouiid  that  the  said  Joseph  Styles  had  for  the  space  of  [Vw6'} 
years  t^en  last  past,  and  before  the  date  and  suing  forth  of  ^^ 
said  eoihmissiott,  carried  ota  ahd  fbllowed  the  trade  and  biisinesii  of 
a  builder,  and  during  all  that  time  had  sought  and  endeavouredtQ 
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get  his  livelihood  thereby,  as  others  of  the  same  trade  and  har- 
ness usually  did  ;  and  that  the  said  Joseph  Styles,  so  seeking 
and  endeavouring  to  get  his  livelihood  thereby,  before  the  date 
and  suing  forth  of  the  said  coxnmissionj  became  indebted  to  John 

Nokes,  of street,  in  the  city  of  London,  merchant,  m  the 

sum  of  one  hundred  and  seventy-four  pounds,  and  being  so  in- 
debted, had,  before  the  date  and  suing  forth  of  the  said  com- 
mission, in  the  judgment  of  the  major  part  of  the  commissioners 
in  the  said  commission  named,  become  bankiiipt  to  all  intents 
and  purposes,  within  the  true  intent  and  meaning  of  the  statute 
in  the  said  commission  named,  and  was  by  them  declared  bank- 
rupt accordingly  ;  and  further  reciting,  that  on  the  day  of  the 
date  of  the  indenture  now  in  recital,  being  the  day  appointed, 
according  to  notice  in  the  London  Gazette,  for  the  choice  of  an 
assignee  or  assignees  of  the  said  bankrupt's  estate  and  efiects,  at 
the  Court  of  Commissioners  of  Bankm^A,  London,  the  said 
J.  G.  and  C«  J.  were  duly  chosen  assignees  of  the  estate  and 
effects  of  the  said  Joseph  Styles  ;  it  was  by  the  indenture  now 
in  recital  witnessed,  that  the  said  commissioners*  parties  thereto 
and  to  these  presents,  in  further  execution  of  the  said  commis- 
sion, and  by  force  and  virtue  thereof  and  of  the  statute  therein 
mentioned,  and  for  the  consideration  therein  mentioned,  and  also 
for  and  in  consideration  of  the  covenants  thereinafter  contained 
on  the  part  and  behalf  of  the  said  J.  G.  and  C.  J.«  and  to  and 
for  the  use,  intents  and  purposes  thereinafter  mentioned  and 
expressed,  did  order,  dispose,  bargain,  sell,  assign,  transfer  and 
set  over  unto  the  said  J.  G.  and  C.  J.,  their  executors,  adminis- 
trators and  assigns,  all  and  singular  the  goods,  chattels,  wares, 
merchandizes,  debts,  sum  and  sums  of  money,  and  all  other  the 
personal  estate  whatsoever  and  wheresoever,  whereof  the  said 
Joseph  Styles  was  possessed  of,  interested  in,  or  entitled  unto, 
or  of  which  any  othcsr  person  or  persons  were  or  was  possessed' of 
in  trust  for  him  at  the  time  he  became  bankrupt  as  aforesaid, 
or  at  any  time  since  ;  and  all  the  estate,  right,  title,  or  interest, 
equity  of  redemption,  property,  claim,  and  demand  whatsoever 
of  him  the  said  Joseph  Styles,  of,  in,  ot  to  the  same,  or  any 
part  thereofj  to  have  and  to  hold*  ask,  d^nand  and  sue  for, 
receive  and  take,  all  and  singular  the  said  goods,  chattels,  wares, 
merchandizes,  debts  ,^  sum  and  sums  of  money,  and  effects,  and 
all  and  singular  other  the  premises,  thereby  ordered,  disposed, 
bargained,  sold,  assigned,  transferred,  and  set  over,  or  men- 
tioned or  intended  so  to  be,  and  every  part  and  parcel  thereof, 
unto  the  said  J.  G-  and  C.  J.,  their  executors,  administratois 
and  assigns,  from  thenceforth,  as  their  own  proper  goods  and 
chattels  for  ever;  in  trust,  nevertheless,  to  and  for  the  use 
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lienefit  and  advantage  of  them  the  said  J.  G.  and  C.  J.,  and.  o£ 
all  such  other  of  the  creditors  of  the  said  Joseph  Styles  as  hail 
already  sought,  or  should  thereafter  in  due  time  come  in  as 
creditors  and  seek  relief  under  the  said  commission,  according 
to  the  limitations  and  directions  of  the  statute  in  that  behalf 
made  and  provided,  and  to  and  for  no  other  use,  intent  or  pur« 
pose  whatsoever  :  as  in  and  by  the  said  recited  indenture,  re- 
ference being  thereunto  had,  will  more  fully  and  at  large  ap> 
pear.  And  whereas,  by  an  order  made  in  the  matter  of  the  said 
Joseph  Styles,  bankrupt  as  aforesaid,  by  the  Lord  High  Chan> 

cellor  of  Great  Britain,  bearing  date  on  or  about  the day 

of last  past,  reciting,  [that  L.  M.  and  O.  P.,  two  of  the 

creditors  of  the  said  Joseph  Styles,  on  behalf  of  themselves  and 
the  several  other  creditors  of  the  said  Joseph  Styles,  who  had 

proved  their  debts  under  the  said  commission,  did,  on  the 

day  of last,  prefer  their  petition  to  his  lordship,  thereby 

praying  (amongst  other  things),  for  the  reasons  therein  con- 
tained)  that  the  said  J.  G.  and  C.  J.  might  be  discharged  from 
being  assignees  under  the  said  commission,  and  that  a  new  as^ 
signee  or  assignees  might  be  chosen  to  act  in  their  stead ;  and 
that  the  said  J.  G.  and  C.  J.  might  join  in  executing  an  assign- 
ment of  the  said  bankrupt's  personal  estate,  and  bargain  and 
sale  of  his  real  estate,  to  such  assignee  or  assignees,  so  to  be 
chosen  and  appointed ;  it  was  by  the  said  Lord  High  Chan- 
cellor ordered,  that  they  the  said  J.  G.  and  C.  J.  idiould  be  re« 
moved  from  being  assignees  of  the  estate  and  effects  of  the 
said  Joseph  Styles ;  and  that  the  major  part  of  the  commis- 
sioners in  the  above-mentioned  commission  named,  should  call 
a  meeting  of  the  creditors,  for  the  purpose  of,  proceeding  to  the 
choice,of  another  assignee  or  assignees,  in  the  place  and  slead 
of  the  said  J.  G.  and  C.  J. ;  and  that  the  said  J.  G.  and  C.  J. 
should  join  in  executing  an  assignment  of  the  said  bankrupt  s 
personal  estate,  and  a  bargain  and  sale  of  his  real  estates,  to 
such  new  assignee  or  assignees  so  to  be  appointed,"  reciting  ike 
order  in  the  past  tnue]  "  as  in  and  by  the  said  recited  order, 
reference  being  thereunto  had,  will  more  fuUy  and  at  large 
appear.  And  whereas,  in  pursuance  of  the  said  order,  the 
major  part  of  the  commissioners  in  the  said  commission  named, 
caoLsed  due  notice  to  be  given  and  published  in  the  London 
Gazette,  appointing  the  creditors  of  the  said  Joseph  Styles  to 
meet  at  the  Court  of  Commissioners  of  Bankrupt,  this  present 

day  of        ■ ,  for  the  choice  of  a  new  assignee  or  assignees 

of  the  said  bankrupt's  estate  and  effects,  in  the  room  of  the  said 
J.  G.  and  C.  J.  And  whereas,  at  such  meeting,  the  major 
part  in  value  of  the  creditors  of  the  said  Joseph  Styles  present, 
w,ho  bad  proved  ^d^bts  under  the  said  commission,  anumntitt^ 
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to  twenty  pounds  or  upwards,  did  nominate,  elect,  and  ehoose 
the  said  L.  M.  and  O.  P.  to  be  new  assignees  of  the  estate  and 
effects  of  the  said  Joseph  Styles,  in  the  room  of  the  said  J.  G« 
and  C*  J. :  Now  this  indenture  witnesseth,  that  in  pursnance 
to  the  said  recited  order,  and  in  obedience  thereto,  and  in 
consequence  of  such  meeting  held  at  the  Court  of  Commis- 
sioneis  of  Bankrupt,  as  aforesaid,  and  for  and  in  consideration 
of  the  sum  of  five  shillings  of  lawful  money  of  Great  Britain, 
to  them  the  said  J.  G.  and  C.  J.  respectively  in  hand  paid 
by  the  said  L.  M.  and  O.  P.  at  or  before  the  sealing  and 
delivery  of  these  presents  (the  receipt  whereof  is  hereby  ac- 
knowledged), and  also  for  and  in  consideration  of  the  cove* 
nants  hereinafter  contained  on  the  part  and  behalf  of  the  said 
L.  M.  and  O.  P.,  their  and  every  of  their  executors,  adminis- 
trators and  assigns,  to  be  kept,  done  and  performed,  and  to  and 
fpr  the  uses,  intents  and  purposes  hereinafter  mentioned  and 
expressed,  they  the  said  J.  G.  and  C.  J.  (by  and  with  the  pri- 
vity, consent  and  direction  of  the  said  A.  B.,  C.  D.,  and  E.  F., 
the  major  part  of  the  commissioners  named  and  authorized  in 
and  by  the  said  commission,  testified  by  their  being  parties  to, 
and  sealing  and  delivering  these  presents,  have  ordered,  bar- 
gained, sold,  disposed,  assigned  and  set  over,  and  by  these  pre- 
sents do  (as  much  as  in  them  lieth  and  they  lawfully  may) 
order,  bargain,  sell,  dispose,  assign  and  set  over  nntotiie.  said 
L.  M.  and  O.  P.,  their  executors  and  administi-ators,  all  and 
singular  the  goods,  wares  and  merehandizes,  chattels,  stock  in 
trade,  debts,  sum  and  sums  of  money,  household  stuff  and  im- 
plements of  household,  and  all  other  the-  personal  estate  and 
efleots  whatsoever,  of  the  said  Joseph  Styles,  of  which  he  was 
possessed  or  entitled  unto,  or  of  which  any  other  person  or  per- 
sons was  or  were  possessed  in  trust  for  him,  at  the  time  he  be- 
came bankrupt  aa  aforesaid,  or  at  any  time  since,  remaining  un- 
received  and  not  disposed  of  by  the  said  J.  G.  and  C.  J.  ;  and 
all  the  right,  title,  interest,  property,  claim  and  demand  what- 
soever of  them  the  said  C.  J.  and  J.  G.,  of,  in,  or  to  the  same, 
or  any  gart  therciof>  as  assignees  of  the  estate  and  e^ts  of  the 
said  Joseph  Styles  as  aforesaid.  And  the  said  commissioners, 
parties  to  these  presents,  for  and  in  consideration  of  the  sum  of 
five  shillings  to  each  of  them  in  hand  also  paid  by  the  said 
L.  M.  and  O.  P.,  at  or  before  the  sealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  have,  and 
each  and  every  i^  them  hath  ratified  and  confirmed,  and  by 
these  presents  do,  and  each  and  every  of  them  doth  (as  much 
as  in  them  lieth,  and  as  they  lawfully  may)  ratify  and  confirm 
unto  the  said  L.  M*  and  O.  P.,  their  executors,  administrators 
mkI  assigms,  all  and  singular  the  said  goods,  wares  and  mer- 


chandiiet,  ehattds,  ttock  itt  ti«l^,  debts,  ittm  iild  sums  of 
money,  hoiaeiiold  etoff  and  impleinentt  of  houaeliold,  and  all 
odier  tiie  estate  and  effects  wfaeresoever,  of  or  belonging  to  the 
said  Joseph  Stjrles,  heieinbefoie  and  hereby  ordered,  bargained, 
sold,  disposed,  asngned  and  set* over  by  the  said  J.  G.  and 
C.  J.  nnto  the  said  L.  M.  and  O.  P.,  their  executors,  adminis- 
trators and  assigns,  or  intended  so  to  be ;  upon  trust,  neverthe- 
less, to  and  for  the  use,  benefit  and  advan^tge  of  all  the  credi- 
tors of  the  said  Joseph  Styles,  who  have  already  sought,  or  shall 
hereafter  in  dne  time  come  in  and  seek,  relief  by  virtue  of  the 
said  commission,  according  to  the  directions  and  limitations  of 
the  statute  in  that  case  made  and  provided,  and  to  and  for  no 
other  use*  intent,  or  purpose  whatsoever.    And  the  said  L.  M. 
and  O.  P.  do  hereby  for  themselves  severally  and  respectively, 
and  ibr  their  several  and  respective  executors  and  administra- 
tors, and  not  one  of  them  for  the  other  of  them,  or  for  the  acts, 
deeds,  or  defaults  of  the  other  of  them,  but  each  for  himself  se-  , 
parately,  and  for  his  own  separate  acts,  deeds,  and  defaults 
only;  covenant,  promiae  and  agree  to  and  with  the  said  commis- 
uoners,  parties  to  these  presents,  and  to  each  and  every  of 
them,  in  manner  following,  that  is  to  say  :  That  they  the  said 
X^  M.  and  O.  P.,  their  executors,  administrators  and  assigns, 
shall  atld  virill,  with  all  convenient  speed,  by  all  lawful  and 
equitable  means,  use  their  utmost  endeavours  to  recover  and  get 
in  the  several  goods,  wares  and  merchandise,  chattels,  stock  in 
trade,  debts,  sum  and  sums  of  money,  household  stuff  and  im- 
plements of  household,  and  all  other  the  estate  and  efibcts  what- 
soever and  wheresoever,  late  of  the  said  Joseph  Styles,  hereby 
assigned,  or  intended  so  to  be,  and  which  are  now  outstanding 
and  unreceived ;  and  shall  and  will,  with  all  conveiiient  speed, 
sell  and  dispose  thereof,  to  and  for  the  most  money  and  best 
.price  they  can  get  for  the  same.  And  further,  that  they  the  said 
L.  M.  and  O.  P.,  their  executors,  administrators  and  assigns, 
shall  and  vrill,  f^m  time  to  time,  and  at  all  times  hereafter, 
upon  reasonable  request  or  notice  to  them  given  for  that  pur- 
pose^ give  and  render  unto  the  said  commissioners,  parties  to 
tiiese  pfesents,  or  to  the  major  part  of  the  said  commissioners 
in  and  by  the  said  commission  named  and  authorized,  and  the 
major  part  of  the  commissioners  to  be  named  in  and  by  any  re- 
newed commission  which  may  be  avrarded  against  the  said 
Joseph  Styles,  at  such  time  and  place  as  they  shall  appoint,  a 
^ue,  just  and  perfect  account  in  writing,  under  the  hands  of  the 
said  L.  M.  and  O.  P.,  their  executors  or  administrators,  of  what 
and  how  mMh  money  and  other  satisfaction  they  the  said  L.M. 
aihd  O.  P.,  theif  exetutors  or  admMistrafors,  shall  have  had,  re- 
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Goveied  and  received,  by  virtae  or  means  of  this  {Hpesent  deed  of 
aftsignment  or  otherwise,  out  of  the  estate  and  efifects  o£  the  said 
Joseph  Styles  ;  and  such  money  or  other  satisfaction  as  upon 
such  account  shaU  appear  to  be  had,  raised  and  received  by  the 
said  L.  M.  and  O.  P.,  their  executors  or  administrators,  they 
the  said  L.  M.  and  0»  P.,  their  executors  or  administrators, 
shall  and  will  well  and  truly  pay,  or  cause  to  be  paid,  unto 
them  the  said  commissioners,  parties  to  these  presents,  or  the 
major  part  of  the  said  commissioners  in  and  by  £he  said  comnus" 
sion  named,  or  to  the  commissioners  to  be  named  in  any  such 
renewed  commission,  or  the  major  part  of  them,  or  to  such  per- 
son or  persons  as  they  shall  appoint,  to  the  end  the  same  or 
other  satisfaction  may  be  by  them  the  said  commissioners  in  and 
by  the  said  commission  named  and  authorized,  or  the  major  part 
of  them,  ordered,  disposed,  distributed  and  divided  unto  and 
amongst  all  and  every  the  creditors  of  the  said  Joseph  Styles, 
who  have  already  sought,  or  shall  hereafter  in  due  time  come  in 
and  seek,  relief  by  virtue  of  the  said  commission,  according  to 
the  limitations  and  directions  of  the  statute  therein  mentioned, 
proportionably  according  to  the  several  debts  owing  to  them  se- 
verally and  respectively  from  the  said  Joseph  Styles,  and  in  the 
mean  time  until  such  dividend  shall  be  made  as  aforesaid,  they 
the  said  L.  M.  and  O.  P.  shall  and  will  from  time  to  time,  as 
and  when  the  money  to  be  received  by  them  or  either  of  them 
from  or  out  of  the  said  bankrupt's  estate  and  effects  shall 
amount  to  the  sum  of  one  hundred  pounds  or  upwards,  pay  the  ' 

same  in  the  joint  names  of  the  said  assignees  into  the  hands  of 

for  safe  custody,  there  to  remain  for  the  benefit  of  the 

said  bankrupt's  creditors,  and  subject  to  the  order  of  the  said 
commissioners,  or  the  major  part  of  them ;  and  lastly,  that  they 
the  said  L.  M.  and  O.  P.,  their  executors  and  administrators, 
shall  and  will  from  time  to  time,  and  at  all  times  hereaftor,  well 
and  sufficiently  save,  defend,  keep  harmless  and  indemnified, 
the  said  commissioners  in  and  by  the  said  commission  named  i 

and  authorized,  or  in  and  by  any  renewed  commission  to  be  .1 
named  and  authorized,  their  and  his  messengers,  agents,  ser-  ^  I 
vants,  executors  and  administrators,  and  every  of  them,  their 
and  every  of  their  bodies,  lands,  tonements,  goods  and  chattels, 
of,  touching,  or  concerning  all  and  all  manner  of  action  and 
actions,  suits, ,  arrests,  troubles,  costs,  damages  and  expenses 
whatsoever,  which  they  or  any  of  them  shall  sustain  or  be  put 
unto,  for  or  by  reason  of  this  present  deed  of  assignment,  or  any 
other  act  or  acts,  thing  or  things,  lawfully  done  or  executed  by 
virtue  of  the  said  commission  or  the  said  recited  assignment,  or 
their  or  any  of  their  lawful  intermeddling  in  any  of  the  estate 
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or  effects  of  tke  said  Joseph  Styles.  In  witness  whereof  the 
said  parties  to  these  presents  have  hereunto  set. their  hands  and 
seals  the  day  and  year  first  herein  written. 

Signed,  sealed,  and  de- 1 
iivered    by    the    within  C 

named ,  in  the  pre- 1 

sence  of  ^ 

*^*  This  form  may  readily  be  altered,  as  circumMa»ce*  may 
require.  If  one  assignee  alone  he  removed,  the  assignment  and 
bargain  and  sale  should  be  by  both  of  the  former  assignees,  to  the 
remaining  assignee  and  the  assignee  newly  chosen  ;  if  one  die,  the 
assignment,  8^c.  should  be  by  the  remaining  assignee  to  himse^  and 
.the  new  assignee  ;  if  both  die,  or  one  or  both  abscond,  theforfner 
assignment,  S^e.  should  be  vacated,  and  a  new  assigfunait,  6;c.  exe- 
cuted  by  the  commissioners  to  the  assignees  newly  chosen. 


Bargain  atid  Sale  to  the  New  Assignees* 

This  indenture  of  three  parts,  made  the day  of  • 

the  year  of  our  Lord -,  between  J,  G.,  of 

chant,  and  C.J.,  of ,  merchant,  of  the  first  part;  A.B.,  CD., 

and  E.F.,  esquires,  the  major  part  of  the  commissioners  named 
and  authorized  in  and  by  a  commission  of  bankrupt  awarded 
and  issued  against  Joseph  S^les,  late  of — ^  street,  in  the  city 
of  London,  builder,  dealer  and  chapman,  of  the  second  part ; 

.  and  L.M.  of ,  merchant,  and  O.P.  of ,  makster,  of  the 

third  part :  Whereas  by  indenture  of  bargain  and  sale,  bearing 

.  date  on  or  about  the day  of ,  in  the  year  of  our  Lord 

. ,  and  made  between  the  said  A JB.,  C.P.,  andi  $)£f«,  of  the 

one  part,  and  the  said  J.  G.  and  C.  J.  of  the  other  part ;  recit- 
ing, that  his  Majesty's  commission  under  the  great  seal  of  Great 
Britain,  grounded  upon  the  statute  made  and  then  in  force  con- 
cerning bankrupts,  bearing  date  at  Westminster  the- day 

of ,  then  last  past,  had  been  awarded  and  issued  against 

the  said  Joseph  Styles,  directed  unto  the  said  A.  B.,  C*  B.^  ^^^ 
£.  F.,  together  with  G.  H.,  esquire,  and  I.  K.,  gentleman,  there- 
by giving  full  power  and  authority  to  them  the  said  cqmaois- 
sioners,  four  or  three  of  them,  to  execute  the  san^e,  as  in  and 
by  the  said  commission,  relation  being  thereunto  had,  might  more 
fully  and  at  large  appear :  and  also  reciting,  that  the  pajor  part 
'.of  the  said  commissioners  i^  and  by  the  said  commission  jaamed 
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attd  ftiithorized,  haviag  duly  qiialified  themelTtt  to  act  in  the 
said  oammissHMi  by  taking  ihe  oath  roqnied  for  that  pvrpoae, 
and  having  began  to  pnt  the  aaid  comtauwoh  into  exectttion, 
upon  examination  of  witnesses,  and  other  good  proof  upon  oath 
before  them  taken,  had  found  that  the  iaid  Joseph  Styles  had 
for  the  space  of  [two]  years  then  last  past,  before  the  date  and 
suing  forth  of  the  said  commission,  earned  on  and  followed  the 
business  of  a  builder,  and  during  all  that  time  had  sought  and 
endeavoured  to  get  his  livelihood  thereby,  as  others  of  the  same 
trade  and  business  usually  did ;  and  that  the  said  Joseph  Styles, 
M  seeking  and  endeavouring  to  get  his  livelihood  thereby,  be- 
fbre  the  date  and  suing  fbrth  of  the  said  comtnission,  became  in- 
debted to  John  Nokes,  of »  street,  in  the  dty  of  London, 

merchant,  in  the  sum  of  £174;  and  being  so  indebted,  he  the 
said  Joseph  Styles  had,  befdre  the  date  and  suing  forth  of  the 
said  CominiMion,  in  the  judgment  and  opinion  6f  the  major  part 
of  the  commissioners  in  the  said  commission  named,  become  a 
bankrupt  to  all  intents  and  purposes,  within  the  true  intent  and 
meaning  of  the  statute  in  the  said  commission  mentioned,  and 
was  by  them  declared  bankrupt  accordingly ;  and  also  reciting, 
that  on  the  day  of  the  date  of  the  said  indenture  now  in  recital, 
being  the  day  appointed  according  to  notice  in  the  London  Ga- 
zette, for  the  choice  of  an  assignee  or  assignees  of  the  said  bank- 
rupt's estate  andefibcts,  at  th^  Court  of  Commissioners  of  Bank* 
runt,  London,  the  major  part  in  value  of  the  creditors  of  the 
said  Joseph  Styles  then  present,  who  had  proved  their  debts 
under  the  said  commission,  and  whose  » debts  i^pectively 
ainountfed  to  £20  or  upwards,  did  then  and  there  nominate, 
elect,  and  choose  the  said  J.  G.  and  C.  J.  (parties  hereto)  to  be 
assignees  of  the  elitate  and  efKe<^ts  of  the  said  Joseph  Styles, 
and  desired  the  said  commissioners  to  make  an  assignment  to 
them  accordingly  ;  and  that  the  said  commissioners  did  there- 
upon accordingly  order,  bargain,  sell,  assign,  and  set  over  all  the 
personal  eiitate  and  efiedts  of  th^  said  Joseph  Styles  unto  the 
said  J.  G.  and  C.  J.,  in  tmst  for  th^ms\elves  and  all  such  other 
of  the  creditors  of  the  said  Joseph  Styles  who  should  be  entitled 
to  the  benefit  and  advantage  of  the  said  estate  and  efiects,  as  in 
and  by  the  said  assignment  was  mentioned ;  and  further  le- 
citing,  that  the  said  commissidners,  (parties  thereto,)  in  further 
execution  of  the  said  commission,  did  find  that  the  said  Joseph 
Styles,  at  the  time  he  became  a  bankitipt,  and  before  the  date 
and  issuing  forth  of  the  said  commission,  was  seised  to  him  and 
hii  heirs  of  [ct^rtain  freehold  estates  situate  at '  "  in  the  county 
Of 't- — ,  or  otherwise  interested  in  or  entitled  to  the  Sditt^,  sub- 
let to  certain  mortgages  and  in<;mnbrsinces  thereon]  :  it  was, 
of  thi  jndtntvre  noi^  in  recital,  witnessed,  thai  the  said  com- 
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missionen,  parties  thereto  and  to  these  |>r^hts,  i&  further 
executioii  of  the  said  commission  and  by  force  and  yirtue  of  the 
same  and  of  the  statnte  therein  mentioned,  and  for  the  const* 
derations  in  the  said  indenture  mentioned,  did  grant,  bar^n, 
sell,  assign  and  set  over  nnto  the  said  J.  G.  and  C.  J.  thdr  heirs 
and  assigns,  all  the  said  bankrupt's  messuages,  lands,  tenements, 
and  hereditaments,  situate  and  being  in  the  county  of  Middlesex 
and  elsewhere,  and  air*  [6fe,  ttating  thepareeUoi  in  the  b&rgain 
and  iate]  "  to  have  and  to  hold  the  said  freehold  estates,  and  all 
and  singular  the  premises  therein  before  mentioned,  and  in- 
tended to  be  thereby  granted,  bargained,  sold  and  assigned,  with 
their  and  every  of  tiieir  appurtenances,  unto  the  said  J.  G.  and 
C.  J.  their  heirs  and  assigns  for  ever,  to  the  use  of  them  the  said 
J.  G.  and  C.  J.  their  heirs  and  assigns  for  ever,  (subject  never- 
theless to  such  mortgage  or  mortgages,  or  other  charges  and  in- 
cumbrances, if  any  such  there  were,  as  the  same  premises  were 
subject  to,)  in  trust  nevertheless,  and  to  and  for  the  use  of  them 
the  said  J.  G.  and  G.  J.  and  of  all  the  said  creditors  of  the  said 
Joseph  Styles  who  had  then  already  sought  relief,  or  should 
thereafter  in  due  time  come  in  and  seek  relief,  by  virtue  of  the 
said  commission,  and  to  and  for  no  other  use,  trust,  intent  or 
purpose  whatsoever.  And  whereas,  by  an  order  made  in  the 
matter  of  the  said  Joseph  Styles,  bankrupt  as  aforesaid,  by  the 
I>ord  High  Chancellor  of  Great  Britain,  bearing  date  on  or 
about  the  ■■  day  of last  past,  reciting  [that  John  Buck- 
ley and  George  Greathead,  two  of  the  creditors  of  the  said  Jo* 
seph  Styles,  on  behalf  of  themselves  and  the  several  other 
creditors  of  the  said  Joseph  Styles,  who  had  proved  their  debts 

under  the  said  commission,  did,  on  the   day  of last, 

prefer  their  petition  to  his  Lordship,  thereby  praying  (amongst 
other  things),  for  the  reasons  therein  contained,  that  the  saidJ.G. 
and  C.  J.  might  be  discharged  from  being  assignees  under  the 
said  commission,  and  that  a  new  assignee  or  assignees  might  be 
chosen  to  act  in  their  stead ;  and  that  the  said  J.  G.  and  C*  J. 
might  join  in  executing  an  assignment  of  the  said  bankrupt's 
personal,  and  bargain  and  sale  of  his  real  estates,  to  such  as- 
signee or  assignees  so  to  be  chosen  and  appointed  \  it  was  by 
the  Lord  High  Chancellor  ordered,  that  they  the  said  J.  G.  and 
C.  J.  should  be  removed  from  being  assignees  of  the  estate  ai^d 
effects  of  the  said  Joseph  Styles,  die  bankrupt ;  and  that  liie 
major  part  of  the  commissioners  in  the  -  above-mentioned  com*' 
hiission  named,  should  call  a  meeting  of  the  creditors,  for  the 
purpose  of  procee£ng  to  the  choice  of  another  assignee  oras-^ 
signees-,  in  the  place  and  iltead  of  the  said  J.  G.  and  C.  J. ;  and 
that  the  said  J.  6.  atid  C.  J.  should  join  in  executing  an  asqgn- 
ment  of  tiie  said  babkrapt'a  personal  esute,  tM  a  bargaitt  aatid 
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sale  of  his  real  estates,  to  such  new  assignee  or  assignees  so  to 
be  appointed/'  reciting  the  order,  in  the  past  tense,}  "  as  in  and 
by  the  said  recited  order,  reference  being  thereunto  had^  will 
more  fully  and  at  large  appear.  And  whereas,  in  pursuance  of 
the  said  order,  the  major  part  of  the  commissioners  in  the  said 
commision  named,  caused  due  notice  to  be  given  and  published 
in  the  London  Gazette,  appointing  the  creditors  of  the  said  Jo- 
seph Styles  to  meet  at  the  Court  of  Commissioners  of  Bankrupt, 

this  present day  of  -— —  for  the  choice  of  a  new  assignee 

or  assignees  of  the  said  bankrupt's  estate  and  effects,  in  the  room 
of  said  J.  G.  and  C.  J. :  And  whereas,  at  such  meeting,  the 
major  part  in  value  of  the  creditors  of  the  said  Joseph  Styles 
present,  who  had  proved  debts  under  the  said  commission,  a> 
mounting  to  twenty  pounds  or  upwards,  did  nominate,  elect,  and 
choose  the  said  L.  M.  and  O.  P.  to  be  new  assignees  of  the  estate 
and  effects  of  the  said  Joseph  Styles,  in  the  room  of  the  said  J. 
G.  and  C.  J.  *•  Now  this  indenture  witnesseth,  that,  in  pursuance 
of  the  said  recited  order,  and  in  obedience  thereto,  and  in  conse- 
quence of  the  meeting  held  at  the  Court  of  Commissioners  of 
Bankrupt  as  aforesaid,  and  for  and  in  consideration  of  the  sum 
of  five  shillings  of  lawful  money  of  Great  Britain,  to  them  the 
said  J.  G.  and  C.J.  in  hand  respectively  paid  by  the  saidL.  M. 
and  O.  P.,  at  or  before  the  sealing  and  delivery  of  these  presents, 
the  receipt  whereof  is  hei'eby  respectively  acknowledged,  and 
also  for  and  in  consideration  of  the  covenants  hereinafter  con- 
tained, on  the  part  and  behalf  of  the  said  L.  M.  and  O.  P.  their 
and  every  of  their  heirs,  executors,  and  administrators,  to  be 
kept,  done,  and  performed,  they,  the  said  J.  G.  and  C.  J.  have, 
and  each  of  them  hath  bargained  and  sold,  and  by  these  pre- 
sents doth  bargain  and  sell  unto  the  said  L.  M.  and  O.  P.,  and 
their  heirs,  all  and  singular  the  said  freehold  messuages,  lands, 
tenements,  ,and  hereditaments,  situate  and  being  in  the  county 

of .,  or  elsewhere,  in  the  Kingdom  of  Great  Britain,  late  of 

him  the  said .  Joseph  Styles,  together  vnth  all  and  singular 
houses,  outhouses,  edifices,  buildings,  barns,  stables,  gardens, 
orchards,  curtilages,  meadows,  feeding,  trees,  woods,  underwoods, 
commons,  common  of  pasture,  ways,  waters,  water-courses, 
ponds,  pools,  paths,  passages,  and  all  other  rights,  liberties,  pri« 
vileges,  profits,  commodities,  advantages,  emoluments  and  ap- 
pujEtenances  whatsoever,  to  the  said  messuages,  lands,  tene* 
meats,  hereditaments,  ^  and  premises  so  remaining  unsold  and 
ujoiiiisposed  of  as  aforesaid,  or  any  part  or  parcel  thereof,  be- 
longing or  in  any  wise  appertaining,  or  therewith  or  with  any 
part  thereof  at  any  time  heretofore,  held,  used,  occupied,  or  en- 
joyed, or  accepted,  reputed,  deemed,  taken^  or  known  as  part, 
P9irpe):pr  member  Uiereof ;  and  all  theesta^i  cig^  title>  interestt 
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use.  trust,  property,  poues&ion,  be&^t,  equity  of  redemption, 
claim  and  demand  whatsoever^  of  them  the  said  J.  G.  and  C.  J., 
of,  in  and  to  the  said  hereditaments  and  premiises  hereinbefore 
bargained  and  sold,  or  intended  so  to  be,  or  any  part  or  parc^ 
thereof,  as  assignees  of  the  real  estates  of  the  said  Joseph 
Styles  as  aforesaid.  And  the  said  commissioners,  parties  to 
these  presents,  for  and  in  consideration  of  the  sum  of  five 
shillings  apiece  of  the  like  lawful  money  of  Great  Britain  to 
them  in  hand  also  paid  by  the  said  L.  M.  and  O.  P.  at  or  be- 
fore the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  have  and  each  and  eveiy  of 
them  hath  ratified  and  confirmed,  and  by  these  presents  do  and 
each  and  every  of  them  doth  (as  much  as  in  them  lieth  and  they 
lawfully  may)  ratify  and  confirm  unto  the  said  L.M.  and  O.  P. 
and  their  heirs,  the  said  freehold  messuages,  lands,  tenements, 

and  hereditaments,  situate  and  being  in  the  said  county  of , 

or  elsewhere,  in  the  kingdom  of  Great  Britain,  late  of  him  the 
said  Joseph  Styles,  remaining  unsold  and  undisposed  of  by  the 
said  J.  G.  and  C.  J.,  with  their  and  every  of  their  appurte- 
nances, and  hereinbefore  bargained  and  sold,  or  intended  so  to 
be  as  aforesaid ;  to  have  and  to  hold  the  said  messuages,  lands, 
tenements,  and  hereditament))  and  all  and  singular  other  the  pre» 
mises  hereinbefore  mentioned  to  be  hereby  bargained  and  sold, 
ratified,  and  confirmed,  or  intended  so  to  be,  aiud  every  part  and 
.parcel  thereof,  with  their  and  every  of  their  rights,  members 
and  appurtenances,  unto  the-sa^d  K  M.  and  O..P.  and  their 
heirs,  to  the  only  proper  use  and  behoof  of  the  said  L.  M.  and 
O.  P.  their  heirs  and  assigns  for  ever,  according  to  the  right 
and  interest  of  the  said  J.  G«  and  C.  J.  therein,  subject  to 
such  mortgage  or  mortgages,  or  other  charges  or  incumbrances, 
(if  any  such  there  be,)  as  the  same  are  legally  charged  with  or 
liable  to,  in  trust  nevertheless,  to  and  for  the  use,  benefit,  satis- 
faction and  payment  of  them  the  said  L.  M.  and  O.  P.,  and  all 
other  the  creditors  of  the  said  Joseph  Styles  who  have  already 
sought,  or  shall  in  due  time  hereafter  come  in  and  seek^  relief 
under  the  said  commission,  or  in  any  renewed  commission  against 
the  said  Joseph  Styles,  and  duly  prove  and  ascertain  their 
respective  debts  under  the  same,  according  to  the  directions  and 
limitations  of  the  said  statute.  And  the  said  L.  M.  and  O.  P. 
do  hereby  for  themselves  severally  and  respectively,  and  for 
their  several  heirs,  executors  and  administrators,  and  not  jointly 
or  the  one  of  them  for  the  other  of  them,  but  each  of  them 
for  his  own  heirs',  executors'  and  administrators'  acts  and  .deeds 
only,,  covenant,  promise  and  agree  to  and  vnth  the  said  commis- 
sioners, patties  to  these  presents,  their  heirs,  executors  and  ad- 
ministrators in  iBADner  following,  (that  is  to  say,)  that  th^y.the 
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^id  L.  M.  atid  O.  P.,  their  h«irs  tmd  Msigns,  shall  and  win,  wiih 
all  cotivenieht  speed,  uke  their  best  endeavours,  by  suits  at  law 
t/r  otherwise,  to  reeover  and  get  {tossession  of  all  and  singular 
the  said  nieBBuag^,  lands,  tenements  and  hereditaments,  herein- 
before bargained  iind  sold,  or  mentioned  or  intended  so  to  be, 
tridi  their  and  every  of  their  appurtenances,  and  shall  and  will, 
after  recovery  i^d  possession  had  of  the  same  or  aAy  part  thereof, 
itake  ^le  and  dispositidn  thereof,  and  of  every  part  thereof, 
With  the  like  convenient  speed,  for  the  most  money  and  best 
p^  they  or  any  of  them  can  or  may  obtain  for  the  same ;  and 
fiirtherthat  they  the  said  L.M.  and  O.  P.,  their  heirs,  executors, 
and  administralon,  shall  and  will,  from  timie  to  time  and  at  al 
limes  hereafter,  upon  a  reasonable  re<]nest  or  notice  to  them  for 
ihdd  ptirpose  given  uiMler  the  hands  of  the  commissioners  by  the 
isM  commission  or  an^  yene^ed  commission  authorised  as  afore- 
said or  the  major  part  of  ^em,  give  and  render  unto  the  said  com- 
mhsioners  or  the  major  part  off  them,  a  just  and  true  account  of 
all  atid  evety  such  sum  and  sum6  Of  money  or  other  satisfaction, 
whieh  they  the  said  L.  M.  and  O.  P.,  their  heirs,  executors  or 
administrators  respOcfivefy,  shall  or  may  have  received,  obtained 
4>r  raided,  by  vktue  of  these  presents  or  by  means  of  the  present 
deed  of  bargain  and  sale,  out  of  the  estate  of  the  said  Joseph 
Styles  herel^  bargained  and  sold ;  and  all  such  monies  or  other 
satisfaction  as  shall  appear  to  be  so  by  them  respectively  re- 
ceived, had,  obtained  or  raised  as  aforesaid,  they  the  said  I^M. 
find  O.  P.  shall  and  will,  {after  all  just  allowances  the)peout  de- 
dueted,)  upon  the  liite  reaionabte  request,  vrell  and  truly  pay, 
aaCbfy  and  render,  or  canse  to  be  paid,  satisfied,  and  rendered, 
td  tbem  the  said  cbmibis^oiiers  so  authorised,  or  the  major  part 
of  fbem,  or  as  they  or  tiie  major  part  of  tiiem  shall  direct  or 
appoint  under  their  hands,  to  ttie  end  the  same  monies  or  other 
satisfaction  ibay  be,  by  them  ^e  said  comudssionera  in  and  by 
the  saM  commis6k)v  or  any  renewed  commission  authorised,  or 
the  major  part  of  them,  ordered,  disposed,  distributed,  and 
d^ided,  unto  and  amongst  all  and  every  the  ct^ditors  of  the  stud 
Jfo^epft  Styles  who  have  already  eome  in  and  sought  relief,  or 
%ha!l  hereafter  i^  due  time  come  in  and  seek  relief,  by  virtue  of 
the  said  comttiis^oi&,  aciiotding  tb  the  limitations  of  the  said 
statnte  therein  faieiitioned  ab  aforesaid,  to  the  end  the  same 
monies  and  other  satisfaction  may  be  distribnu^  and  paid  to  the 
credHoi^  seeking  relief  as  aforesaid,  proportionably,  a^cor^ng 
to  tl^ir  several  debtii  d^  and  owing  to  them  re^pectSv^y  ft-om 
the  said  Joseph  Styles,  according  to  thie  order  Of  dividend  to  be 
made  by  the  said  commissiohers  of  the  same ;  add  lastly,  that 
they  the  said  L.  M.  and  O.  P.  shall  and  will,  from  time  to  time, 
and'at  all  times  hereafter,  well  and  auflielen%  save,  defend. 
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keep  harmless  and  indemnified,  as  well  the  said  commissioners, 
parties  to  these  presents,  as  tiie  other  commissioners  in  and 
by  the  said  commission  named  and  authorised,  or  in  any  re- 
newed commission  to  be  named  and  authorised,  and  their  heirs, 
executors  and  administrators,  and  every  of  them,  and  their 
and  every  of  their  bodies,  goods,  chattels,  lands  and  tenements, 
and  every  of  them,  their  and  every  of  their  messengers,  agents, 
and  servants,  who  have  been  by  them  or  any  of  them  employ- 
ed in  or  about  the  execution  of  the  said  commission,  of,  from, 
and  against  all  and  all  manner  of  action  and  actions,  suits, 
troubles,  charges,  damages,  and  expenses  whatsoever,  that 
shall  or  may,  at  any  time  or  times  Iwreafter,  arise  happen  or 
come  unto  them  the  said  commissioners,  or  any  or  either  of 
them,  or  any  of  their  messengers,  agents,  servants,  heirs,  ex- 
ecutors or  administFators,  for  or  by  reaso|i  or  means  of  the  pre- 
sent  deed  of  bargain  and  sale,  or  any  o^er  matter  or  thing  by 
them  or  any  or  either  of  them,  lawfully  acted  or  done  by  virtue 
of  the  said  recited  commission,  or  by  their  or  any  or  either  of 
their  lawfully  intermeddling  in  the  estate  and  effects  of  the  said 
Joseph  Styles,  In  witness  whereof  the  said  parties  to  these 
presents  have  hereunto  set  their  hands  and  9eals  the  day  and 
year  first  herein  written. 

Signed,  sealed  and  de- 
livered by  the  within 
nuned-l-intbepre- 
sence  of 

*^*  S§t  the  n9t€  to  iU  Uut  prmedtnt. 


Advertisement  that  the  nem  Asagneei  heme  been  chowu 

The  commissioners  in  a  commission  of  bankrupt  awarded  and 
issued  against  Joseph  Styles,  of street,  in  the  city  of  Lon- 
don, builder,  dealer  and  chapman,  do  hereby  give  notice,  that 
J.  G.  and  C.  J^  late  assignees  of  the  estate  and  effects  of  the 
said  bankrupt,  [have  been  discharged  from  being  assignees  by  an 
order  of  the  right  henourable  the  Lord  High  Chancellor  of  Great 
Britain,"  or  **  have  lately  died"  or  **  become  bankrupt],  and 
that  M.  T.  and  C.  L.  are  appointed  assignees  in  their  stead, 
[and  that  the  said  bankrupt's  debtors  are  not  to  pay  their  debts 
to  the  assignees  so  removed  as  aforesaid. 


%. 
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SUPBBSEDEAS. 


Super^eas,  Bankrupt  not  having  committed  an  Act  if 

Barikruptcy, 

Petition, 

In  the  matter  of  Joseph  Styles, 
a  bankrupt. 

To  the  Bight  Honourable  the  Lord  High  Chancellor  of 

Great  Britain. 

The  humble  petition  of  the  said  Joseph  Styles, 

Sheweth, 

That  a  commission  of  bankrupt  under  the  Great  Seal  of  Great 

Britain,  bearing  date  at  Westminster,  the day  of , 

1827,  upon  the  petition  of  John   Nokes,  of ,  was 

awarded  and  issued  against  your  petitioner,  by  the  name  and 
description  of , 

That  your  petitioner  hath  been  declared  a  bankrupt  by  the 
major  part  of  the  commissioners  in  the  said  commission  named. 

That  your  petitioner  hath  not  at  any  time  committed  any  act 
of  bankruptcy,  within  the  true  intent  and  meaning  of  the  bank- 
rupt laws. 

Your  petitioner  therefore  humbly  prays  your  .Lord- 
ship, that  you  will  be  pleased  to  order  tfie  said 
commission  to  be  superseded,  at  the  expense  of 
the  said  John  Nokes,  the  petitioning  creditor, 
and  that  a  writ  of  supersedeas  may  forthwith  issue 
for  that  purpose ;  and  Uiat  the  bond  which  has 
been  entered  into  by  him  may  be  assigned  to 
your  petitioner,  and  that  he  may  pay  the  costs  of 
this  application ;  or  that  your  Lordship  will  be 
pleased'to  make  such  other  order  in  the  premises, 
as  to  your  Lordship  shall  seem  meet. 


And  your  petitioner  will  ever  pray,  &c. 
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Upon  ths  htaring  rf  a  jMtilitfii  o^  ihi$  natmt,  iht  court  mil 
often  direct  an  iuM  to  try  tkefaet  ;  aand  if  the  party  wha  teeki  U 
support  the  commission  intends,  on  trial  of  the  usue,  to  rely  upon 
any  other  act  of  bankruptey  than  those  sworn  to  in  support  of  the 
commission,  the  Chancellor  trill  require  him,  previously  to  the  tritU, 
to  give  the  bankrupt  notice  of  the  acts  of  bankruptey  on  loU^A  he 
intends  to  rdy,  and  the  evidence  he  intends  to  produce  to  suppoH 
them. 

Form  ef  the  Notice. 

In  the  Common  Pleas, 

Between  Jofan  Nokes,  Plaintiff, 
and 
Joseph  Styles,  Defendant.    . 

Take  notice,  that  on  tiie  trial  of  this  issue,  the  plaintiff  in- 
tends to  insist  that  the  defendant  did,  on  or  before  the  date  and 
issuing  forth  of  the  commission  of  bankruptcy  against  him,  com- 
mit an  act  or  acts  of  bankruptcy,  by  beginning  to  keep  house, 
and  by  departing  from  his  dwelling-house,  and  to  prove  the 
same  as  follows:  John  Ward,  a  witness  to  prove  the  same, 

being  then  a  clerk  to  the  said  Joseph  Styles,  did,  on  the 

day  of ,  1827,  receive  orders  from  the  said  Joseph  Styles, 

&c.     See  ante,  10 — 14. 


Petition  for  Supersedeas,  after  a  trial  at  Law. 

In  the  matter  of  Joseph  Styles, 
a  bankrupt. 

To  the  Right  Honourable  the  Lord  High  Chancellor  of 

Great  Britain 

The  humble  petition  of  the  said  Joseph  Styles, 

Sheweth, 

That  a  commission  of  bankrupt,  under  the  Great  Seal  of  Great 

Britain,  bearing  date  at  Westminster,  the  : day  of , 

1827,  upon  the  petition  of  John  Nokes,  of ,  was 

awarded  and  issued  against  your  petitioner,  by  the  name  and 
description  of  ■  . 
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Great  Britain,  bearing  date  at  Westminster,  the day  of 

,  1627,  upon  the  petition  of  John  Nokes,  of , 

was  awarded  and  issued  against  your  petitioner,  by  the  name 

and  description  of . 

'  That  your  petitioner  hath  been  declared  a  btokrupt  by  the 
major  part  of  the  commissioners  in  the  said  commission  named. 
That  the  several  persons  whose  names  are  hereunto  sub- 
scribed, are  all  the  creditors  of  your  petitioner,  who  have 
proved  or  claimed  any'  debt  under  ihe  said  commission,  as  by 
the  certificate  of  the  said  commissioners,  hereunto  annexed,  ap  • 
pears  ;  and  as  all  the  said  creditors  of  your  petitioner  are  con- 
senting that  the  said  commission  should  be  superseded,  and  for 
that  pmrpoae  have  signified  their  respective  consents  in  writing 
to  the  prayet  of  this  petition,  at  the  foot  hereof,  as  by  affidavit 
also  annexed  appears. 

Your  petitioner  thiereibre  humbly  prays  yotir  Lord- 
ship, that  you  urill  be  pleas^  to  order  the  said 
commissi^  tp  hesiipc^rseded^  and  that  a  wiit  of 
Supenedetu  may  forthwith  issue  for  that  purpose. 

And  your  petitioner  will  ever 'pray,  &c. 

'I        '    ' 

"We  whose  aamet  are* hereuAder  aubscribed',  4o  hereby  most 
htttnbly  testify  and  di^aie  our  oonsenta'  to  the  prayer  of  the 
above  petition,  in  ease'ybur 'Lbhlsyp-vrill  be  pleased  to  grant 
the: same.    Wit&eiB  our  hands;  this  -^ —  day  m ,  1827. 

f^*  Tb  t94ig$t9d  by  the'eredUein,    See  i.  p.  ^3. 


Affidavit  that  the  Creditors  signed  the  same. 

In  the  matter  of  Joseph  Styles, 
a  bankrupt. 

John  Bett,  of street,  in  the  city  of  London,  gentleman, 

maketh  oath  and  saith,  that  he  was  present  on  the day  of 

last,  and  did  see"  [here  nameike^teditmt}**  severally  sign 

their  names  to  a  consent  in  writing,  eubscribed  to  the  prayer  of 
a  petition  of  the  said  Joseph  Styles,  of ,  directed  and  in- 
tended to  be  preferred  to  the  Lord  High  Chancellor  of  Great 
Britain,  most  humbly  praying  that  his  Lordship  will  be  pleased 
ti^  order  the  commission  of  bankmpti  therein-mentioned  to  have 
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been  awarded  and  issued  against  the  said  Josef^  Styles,  to  be 
superseded,  and  that  a  writ  of  iupeneJtat  might  ferlkmdi  issue 
for  that  purpose*  or  to  that  effect.  And  this  deponent  forther 
saith,  that  the  nanies"  Ihert  ftote  them]  **  signed  and  subscribed 
to  the  said  consent  in  writing,  are  of  tlw  respective  proper 
hand-writiBg  of  the  said"  [hen  nami  the  ereHton,] 

John  Bett. 
Sworn  at  the  Public  Office,  SoutbuD^pton 

Buildings,  this  «—  da^r  of 1827, 

before  me. 


The  Commisnanen^  Certificate, 

In  the  matter  of  Joseph  Styles, 
a  bankrupt. 

To  the  Bight  Honourable  the  Lord  Hi^  Chancellor  of 

Gf«ftt  Britain^ 

We  whose  names  are  heeeunto  subscribed,  being  the  major 
part  of  the  commissioiieES  named  and  authorixed  in  and  by  a 
commission  of  bankrupt  awarded  and  issued  and  now  in  prose- 
cution against  Joseph  Styles,  of  — ->  street,  in  the  city  of  Lon- 
don, builder,  dealer  and  chapman,  bearing  date  at  Westminster 
the day  of  —  in  the  — -  year  of  the  reign  of  his  pre- 
sent Majesty,  directed  to  ,  do  humbly  certify  to  your  Lord- 
diip,  that  we  the  major  part  of  the  said  commissioners,  on  the 

■  M  .  day  of aforesaid,  having  begun  to  put  the  said  com- 
mission into  execution,  did  find,  that  the  said  Joseph  Styles  did, 
before  the  date  and  suing  forth  of  the  said  commission,  become 
bankrupt,  within  the  intent  and  meaning  of  the  statute  made 
and  now  in  force  concerning  bankrupts,  and  did  thereupon  de- 
clare and  adjudge  him  a  bankrupt  accordingly.  And  we  further 
humbly  certify  to  your  Lordship,  that  we  did  meet,  pursuant  to 
notice  in  the  London  Gazette  for  that  purpose,  on ,  the 

■  ■      day  of  the  said  month  of ,  for  the  proof  of  debts,  and 

on  — ,  the day  of last,  for  the  choice  of  assignees 

of  the  said  bankrupt's  estate  and  effects  ;  but  we,  being  satisfied 
at  the  said  last  mentioned  meeting,  that  a  petition  would  be 
presented  for  superseding  the  sadd  commission,  with  the  consent 
of  all  the  creditors  who  had  proved  debts  under  the  same,  did 
thereupon  adiovm  the  choice  of  assigneeB  until  -— -,  the ^ 

GG 
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day  of  — — >  next,  in  oider  to  give  an  opportunity  of  presenting: 
the  said  petition.  And  we  further  humhly  certify  to  your  Lord- 
ship, that  the  said  Joseph  Styles  hath  duly  surrendered  himself 
to  the  n&ajor  part  of  the  commissioners  in  the  said  commission 
named,  and  that  he  hath  not  at  any  time  been  committed  by 
the  said  commissioners.  And  we  further  humbly  certiiy  to  your 
Lordship,  that"  [hen  name  the  creditors  who  have  signed  the  eon^ 
sent']  "  are  the  only  creditors  of  the  said  Joseph  Styles,  who  have 
proved  debts  under  the  said  commission.  Witness  our  hands, 
this day  of ,  in  the  year  of  our  Lord,  1827. 


•  • 


To  he  signed  by  the  commissioners^ 


Memorandum  of  signing  the  above  Certificate* 

At  the  Court  of  Commissioners  of  Bankrupt, 
the day  of ,  1826. 

IMemorandum,  that  we  whose  names  are  hereunto  subscribed, 
being  the  major  part  of  the  commissioners  named  and  authorized 
in  and  by  a  commission  of  bankrupt  awarded  and  issued  and 
now  in  prosecution  against  Joseph  Styles,  of  street,  in  the 

city  of  London,  builder,  dealer  and  chapman,  met  the  day  and 
year  and  at  the  place  above  mentioned,  and,  at  the  instance  of 
all  the  said  bankrupt's  creditors  under  the  said  commission, 
made  our  certificate,  and  thereby  certified  to  the  Right  Honour- 
able  the  Lord  High  Chancellor  of  Great  Britain,  Siat  We  the 
said  commissioners  had  declared  the  said  Joseph  Styles  bank- 
rupt, and  that''  [here  name  t^  creditors]  "  were  the  only  credi- 
tors who  had  proved  or  claimed  any  debts  under  the  said  com- 
mission. 

*i^*  To  be  signed  by  the  commissioners. 


Supersedeas  by  consent  of  nine-tenths  of  Creditors  accepting  a 
Composition  according  to  6  Geo,  4.  c.  16.  s,  133,  134.  See 
ante,  i.  p.  223. 

Advertisement  of  Meeting  for  the  purpose  of  accepting  the  Com- 
position. 

The  creditors  who  have  proved  their  debts  under  a  commission 
of  bankrupt  awarded  and  issued  against  Joseph  Styles,  of  — — • 
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street,  in  the  city  of  London,  builder,  dealer  and  chapman,  are 
desired  to  meet  on  the  first  day  of  June  next,  at  twelve  o'clock 
at  noon,  at  the  Court  of  Commissioners  of  Bwkrupt,  Basinghall 
street,  in  the  dty  of  London,  to  decide  upon  accepting  or  re- 
fusing any  ofier  of  composition  then  and  there  to  be  made  to 
them  by  the  said  Joseph  Styles  or  his  friends  [or  fftr  x\t  $eeond 
meeting]  to  decide  upon  accepting  or  refusing  such  oflfer  of  com- 
position  as  was  made  to  the  creditors  assembled  at  a  meeting 
held  at,  &c.,  on  the  first  day  of  June  last,  by  the  said  Joseph 
Styles  or  his  friends.] 


PitUim  for  the  Svpenedeas, 

In  the  matter  of  Joseph  Styles, 
a  bankrupt. 

To  the  Right  Honourable  the  Lord  High  Chancellor  of 

Great  Britain. 

The  humble  petition  of  the  said  Joseph  Styles, 
Sheweth, 

That  a  conmiission  of  bankrupt,  under,  &c.,  bearing  date, 
&c.,  was  awarded  and  issued  against  your  petitioner,  upon  the 
petition  of  John  Nokes,  of,  &c.,  which  commission  was  directed 
to  certain  commissioners  therein  named,  the  major  part  of  whom 
have  found  and  declared  your  petitioner  a  bankrupt. 

That  your  petitioner  duly  surrendered  to  the  commissioners 

under  the  saia  commission,  and  on  the day  of 1827, 

your  petioner  duly  past  his  last  examination. 

That  at  a  meeting  of  the  creditors  of  your  petitioner  who  had 

proved  debts  under  the  said  commission,  held  at on  the 

day  of ,  (whereof  and  of  the  purport  whereof  twenty- 
one  days  notice  had  been  given  in  the  London  Gazette)  nine- 
tenths  in  number  and  value  of  the  creditors  assembled  at  such 
meeting,  who  had  proved  debts  respectively  to  the  amount  of 
£20  and  upwards,  being  also  nine-tenths  in  value  of  the  said 
creditors  then  present  who  had  proved  debts  under  the  said  com- 
mission, agreed  to  accept  the  sum  of  15s.  in  the  pound  upon 
their  respective  debts,  payable  in  two  instalments,  namely,  on 

the day  of ,  and  secured  by  the  promisnory  notes  of 

A.  B.  Qf>  &c.  and  C.  D;  of.  &c. 
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That  at  a  second  meeting  of  the  csediton  of  your  pi^oMr, 
held  on,  &c.  at,  &c.  before  the  major  part  of  the  commissionen 
named  in  and  authorized  by  the  said  commianon,  (whereof  siieh 
notice  as  aforesaid  had  been  previously  given  in  the  London 
Gazette)  nine-tenths  in  number  of  the  en^ton  then  asMmbled 
who  had  proved  debts  to  such  amount  as  afonsaid,  being  also 
nine-tenths  in  value  of  the  said  creditom  then  proent  who  had 
proved  debts  under  the  said  commission,  agreed  to  accept  such 
composition  as  aforesaid. 

Your  petitioner  therefore  humbly  prays  that  your 
Lordship  would  be  pleased  to  order  the  said  com* 
mission  to  be  superseded,  and  that  a  writ  of  su- 
persedeas do  forthwith  issue  for  that  purpose. 

And  your  petitioner  vrUl  ever  pray,  &c. 

We  whose  names  are  hereunto  subscribed,  being  nine-tenths 
in  number  of  the  creditors  who  have  proved  debts  under  the  said 
commission  to  the  amount  respectively  of  £20  and  upwards,  and 

present  at  a  meeting  held  at,  &c,  on  me day  of 1827, 

before  the  major  part  of  the  commissioners  named  in  and  au- 
thorized by  the  said  commission^  and  being  also  nine-tenths  in 
value  of  aJl  the  creditors  present  at  such  meeting,  do  hereby 
most  humbly  testify  our  acceptance  of  the  offer  of  composition 
in  the  above  petition  mentioned.  As  witness  our  hanos,  this 
day  of 1827. 

*iii*  To  be  signed  by  the  creditors,  and  there  must  alsa  be  an 
affidavit  of  the  signatures  of  the  creditors,  ante]  p.  144. 


Certificate  of  the  Ccmmisswners  ufkder  Lord  Eldon's  general  order, 

ante,  i.  p.  224. 

In  the  matter  of  Joseph  Styks, 
a  bankrupt. 

To  the  Bight  Honourable  the  Lord  High  Chancellor  of 

Great  Britain. 

We  whose  names  are  hereunto  subscribed  and  set,  being  the 
major  part  of  the  commissioners  named  in  and  authorized  by  a 
commission  of  bankrupt  awarded  and  issued  against  Joeqph 
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S  tylet  of,  6lqp  do  hereby  certify  to  your  Lordship,  that  the  major 
part  of  the  said  commissioaers  having  begun  to  pat  the  said 

commission  into  execution,  did  on  the         ■  day  of ^  last, 

find  that  the  said  Joseph  Styles  did,  before  the  date  and  suing 
forth  the  said  eomoisBioD,.  become  bankrupt  within  the  true  in- 
tent and  meaning  of  the  statute  made  and  now  in  force  con- 
cerning bankrupts,  and  that  they  did  therefore  adjudge  and  de- 
clare him  a  bankrupt  accordingly :  and  we  the  said  commis- 
sioners do  further  certify  to  your  Lordship,  that  the  said  Joseph 
Styles,  on  the  ■  '  day  of  >  last,  duly  surrendered  to  the 
aaid  commissioners  and  passed  his  last  examination,  and  that 
at  a  meeting  of  the  creditors  of  the  said  Joseph  Styles  who  had 

proved  debts  under  the  said  commission,  held  at on  the 

day  of  — —  last,  (whereof  and  of  the  purport  whereof 

twenty-one  days  previous  notice  had  been  given  in  the  London 
Gazette)  nine-tenths  in  number  of  the  creditors  assembled  at 
such  meeting,  who  had  proved  debts  respectively  to  the  amount 
of  £20  and  upwards,  being  also  nine-tenths  in  value  of  the  said 
creditors  then  present  who  had  proved  debts  under  the  said  com- 
mission, agreed  to  accept  the  sum  of  15<.  in  the  pound  upon 
their  respective  debts,  payable  by  three  instalments,  on  the 

-"-  day  of ,  &C..  and  secured  by  the  promissory  notes  of 

A*  B.  of,  &c.  and  C.  D.  of,  &c.  And  we  further  certify  to  your 
Lordship,  that  at  a  second  meeting  of  the  creditors  of  the  said 
Joseph  Styles,  held  this  day  before  us  the  said  commissioners, 
pursuant  to  your  Lordship's  general  order,  at,  &c.  (whereof  and 
of  the  purport  whereof  such  notice  as  aforesaid  had  been  pre- 
viously given  in  the  London  Gazette)  we  the  said  commissioners, 
by  the  depositions  of  witnesses  and  other  good  proof,  upon  oath 
iiefore  us  this  day  had  and  taken,  have  ascertained  that  the  re* 
quisites  of  die  statute  made  and  passed  in  the  sixth  year  of  the 
reign  of  hia  present  Majesty,  intituled,  <*  An  act  to  amend  the 
laws  relating  to  bankrupts,"  have  been  duly  performed  previous 
to  the  holding  of  this  present  meeting,  in  regard  to  the  offer  of 
such  composition  by  the  said  Jos^^  Styles,  and  such  accept- 
ance thereof  by  the  crecUtors  in  manner  aforesaid ;  and  it  also 
appears  to  us  at  this  meeting,  that  nine-tenths  in  number  of  the 
creditors  now  present  who  hAve  proved  debts  under  the  said 
commission,  have  agreed  to  accept  such  composition  as  afore- 
said. And  we  further  certify  to  your  Lordship,  that  all  the 
creditors  who  have  proved  debts  to  the  amount  of  £20  and  up- 
wards under  the  said  commission  are  sixty-three  in  number, 
and  that  their  debts  amount  to  the  sum.  of  £1876  2s.  6d.,  and 
that  the  creditors  now  assenting  to  such  composition  as  afore- 
said are  fifty-nine  in  number,  and  that  their  debts  amount  to 
£1710  Iff  Od«^  and  we  further  cejrtify,  that  no  sale  has  yet 
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been  made  of  any  part  of  the  said  bankrupt's  estate  and  effects* 

Witness   whereof   our  hands,  this  day  of  — = —  in  the 

year  of  our  Lord  1827. 

*«*  To  h9  signed  by  the  CemmiseiMen. 


Memorandum  of  the  Commisnonert  having  ettoouted  the  above 

Certificate, 

At  the  Court  of  Commissioners  of  Bankrupt, 
the  20th  day  of  June,  1827. 

Memorandum,  that  we  whose  names  are  hereunto  subscribed, 
being  the  major  part  of  the  commissioners  named  and  autho- 
rized in  and  by  a  commission  of  bankrupt  (as  before),  met  on 
the  day  and  year  and  at  the  place  above  mentioned,  pursuant 
to  notice  in  the  London  Gazette,  for  the  purpose  of  inquiring 
and  ascertaining  whether  the  requisites  of  the  statute  made  and 
passed  in  the  sixth  year  of  the  reign  of  his  present  Bfajesty, 
intituled,  '*  An  act  to  amend  the  law  relating  to  bankrupts,*' 
had  been  duly  performed  in  regard  to  a  compensation  of  15s, 
in  the  pound  previously  offered  by  the  said  bankrupt  ta  the  ^cre- 
ditors who  had  proved  their  debts  under  the  said  commission, 
and  that  we  being  satisfied  thereof,  and  it  also  appearing  to  us 
tl^t  nine-tenths  in  number  of  the  creditors  now  present,  who 
have  proved  debts  respectively  to  the  amount  of  £20  and  up- 
wards, and  nine-tenths  in  value  of  the  creditors  now  present 
who  have  proved  debts  under  the  said  commission,  have  agreed 
to  accept  such  composition  as  aforesaid,  we  the  said  commis- 
sioners thereupon  made  our  certificate  to  the  Right  Honourable 
the  Lord  Chancellor,  and  thereby  duly  certified  to  his  Lordship 
the  several  matters  aforesaid,  as  well  as  certain  other  matters 
relating  thereto  pursuant  to  his  Lordship's  general  order.  Wit- 
ness our  hands,  this day  of  —  1 827. 

*«*  To  be  signed  by  the  Commissioners, 


The  Writ  of  Supersedeas, 

George  the  Fourth,  by  the  Grace  of  God,  of  the  United  King<- 
dom  of  Great  Britain  and  Ireland  King,  Defender  of  the  Faith. 
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To  our  trusty  and  well-beloved  A.  B.,  C.  D.,  £.  F.  and  G.  H., 
esquires,  and  I.K.,  gentleman,  greeting:  Whereas  we  being  in- 
formed that  Joseph  Styles,  of street,  in  the  city  of  Lon^ 

don,  builder,  dealer  and  chapman,  did  become  bankrupt  within 
the  intent  and  meaning  of  the  statute  made  and  now  in  force 
against  bankrupts ;  and  we,  minding  the  due  execution  of  the 
said  statute,  did,  by  our  commission  under  the  Great  Seal  of 

Great  Britain,  bearing  date  at  Westminster,  the day  of 

in  the year  of  our  reign,  name,  assign,  appoint,  con- 
stitute and  ordain  you  our  special  commissioners,  thereby  giv- 
ing" [j^e,  here  recite  the  or^pnal  commistion,  ante,  p,  6,  to  the 
wards  "  diligence  and  effect,"  and  then  thus"] :  **  Now,  forasmuch 
as  the  said  Joseph  Styles,  the  bankrupt,  by  his  humble  petition, 
exhibited  to  our  Lord  High  Chancellor  of  Great  Britain,  for  the 
reasons  therein  contained,  prayed  that  the  said  commission 
might  be  superseded ;  whereunto  we  graciously  inclining,  do, 
by  these  presents,  will  and  command  you,  and  every  of  you,  to 
stay  and  surcease  all  further  proceedings  upon  the  said  commis- 
sion, and  that  you  supersede  the  same  accordingly,  as  our  spe- 
cial trust  is  in  you  reposed.  Witness  ourself  at  Westminster, 
the  —  day  of ,  in  the  year  of  our  reign. 

Lyndhurst. 

*«*  See  i.  p.  220 — ^229.  As  soon  as  the  writ  of  supersedeas  is 
sued  out,  a  copy  ntust  be  personally  served  upon  each  of  the  com- 
missioners, the  original  being  at  the  same  time  shewn  to  them.  And 
lastly,  cause  to  be  inserted  in  the  Gazette,  the  following 

Advertisement  of  the  Commisrion  being  superseded. 

Whereas  a  commission  of  bankrupt,  bearing  date  on  or  about 

the day  of 1826,  was  awaj:ded  and  issued  against 

Joseph  Styles,  of street,  in  the  city  of  London.    This  is  to 

give  notice,  that  the  said  commission  is,  under  the  Great  Seal 
of  Great  Britain,  superseded. 


* 


« 


*  This  advertisement  is  not  actnally  necessary ;  but  the  bank- 


rupt always,  for  his  own  satisfaction,  has  it  inserted. 


(     152     ) 
PROCEDENDO. 

Writ  of  Procedendo,  directing  the  Commission  to  be  proceeded  in 
after  the  issuing  of  a  Supersedeas. 

George  the  Fourth,  by  the  Grace  of  God,  of  the  United  King** 
dom  of  Great  Britain  and  Ireland  King,  Defender  of  the  Faith, 
&c.  To  our  trofity  and  well-beloved  A.  B.,  C.  D.,  £.  F.,  6.  H., 
esquires,  and  I.  jL,  gentleman,  greeting :  Whereas  we  being 
informed  that  Joseph  Styles,  builder,  dealer  and  chapman,  using 
and  exercising  the  trade  of  a  builder,  about  the  -»-«  day  <rf 
--—^  did  become  bankrupt,  within  the  intent  and  meaning^  of 
the  statute  made  and  now  in  ^ce  conc^nuiig  beakruplB,  to  the 
intent  to  defraud  and  hinder  John  Nokes^  of,  &Ck»  and  William 
Chapman  of,  &c.,  and  others  his  creditors  of  their  yut  debts  and 
duties  to  them  due  and  owing,  and  we  mindiog  the  due  exepi- 
tion  of  the  said  statute^  made  concerning  bankrupts,  did,  hy&tt 
commission  under  our  Great  Seal  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  bearing  date  at  Westminster,  the 
—  day  of in  the  seventh  year  of  our  reign,  name,  ap- 
point, constitute  and  ordain  you  our  special  commissioners^ 
thereby  giving  full  power  and  authority  [ipc.  continuing  to  recite 
the  original  commission,  ca  p,  6,  ante,  to  the  words  **  diligence  and 
effect"]  :  and  whereas  John  Nokes  of,  &c.,  by  his  humble  peti- 
tion, exhibited  to  our  Lord  High  Chancellor  of  Great  Britain, 
for  the  reasons  tiierein  contained',  prayed  that  the  said  commis- 
sion might  be  superseded,  whereunto  we  graciously  inclining, 
did,  by  our  writ  of  supersedeas,  under  the  Great  Seal  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  bearing  date  at 

Westminster,  the      ■    ■  day  of ,  in  the  eighth  year  of  our 

reign,  will  and  command  you,  and  every  of  you,  to  stay  and 
surcease  all  further  proceedings  upon  the  said  oonimiision,  as 
our  i^^ial  trust  was  in  you  reposed*    Now,  forasmuch  as  tha 

said ,  by  his  humble  petition,  afterwards  exhibited  to  our 

Tjotd  High  Chancellor  ol  GteatBatam,  for  the  reasons  therein 
contained,  have  prayed  that  our  said  oommiesion  might  be  pro* 
ceeded  in  as  if  the  same  had  not  been  superseded,  whereunto  we 
are  graciously  inclined :  we  do  therefore,  by  these  presents, 
will  and  command  you  four,  or  three  of  you,  to  proceed  upon 
the  said  commission,  and  to  put  the  same  in  execution  in  all 
respects  as  if  the  same  had  not  been  superseded,  as  our  special 
trust  is  in  you  reposed.  Witness  ourself  at  Westminster,  the 
day  of ,  in  the  8th  year  of  our  reign. 

*^*  This  writ  should  be  served  upon  the  Commissioners  as  before 
directed,  as  to  a  supersedeas,  and  a  similar  notice  should  be  pulh 
lished  in  the  Gaxette*    See  ante„  p»  151. 


(  1»  ) 


RENEWED  COMMISSION. 


PttUiotifor  a  remwBd  Commutum, 

To  th«  Right  Hottoortble  the  Lord  High  Chancellor  of 

Great  Britain. 

The  humble  petitkm  of  John  Nokes,  the  assignee  of  Joseph 

Styles^  A  baaknipt. 

Sheweth, 

That  upott  ftMdScatton  of  your  petitioner,  a  coimnission  of 

bankrupt,  dated  the  -'-—  day  of -,  in  the  59th  year  of  the 

relf^  ^  his  late  Majesty  King  George  the  Third,  was  awarded 

against  the  said  Joseph  Styles,  of street,  in  the  city  of 

I^odon,  bttflder,  dealer  and  chapman,  directed  unto , 

whereupon  the  said  Joseph  Styles  waA  declared  bankrupt,  and 

sevetal  proceedings  have  been  had  thereon ;  that three 

of  the  said  commissioners  are  since  dead,  by  reason  whereof  the 
said  conMnissitfii  caimot  be  fhrther  proceeded  upon  without  being 
renewed* 

Your  petitioner  therefore  humbly  pra]^  your  Lord- 
ship that  the  said  commission  may  be  renewed. 

And  your  petitioner  shall  ever  pray,  &c. 

•^*  Thii  petition  it  lodged  at  the  Secretary  of  Bankrupt's  Office 
by  we  SoHeUe^,  and  ie  not  annexed  (as  the  original  petiiion)  to 
the  eonmiitsiofu 


^eneitid  Commission  On  the  Death  of  Commissioners* 

George  the  Fourth,  by  the  Grace  of  God,  of  the  United  King- 
dom of  Great  Britain  and  Ireland  King,  Defender  of  the  Faith, 
&c.  To  our  trusty  and  wdl-beloved  A.  B.,  C^  D.,  %  F.,  G.  H.» 
and  I.  J.,  esquires,  greeting  [here  recite  the  original  commission 
to  "  diligence  and  effect**  as  ante,  p.  6,  then  aW]  :  Now,  foras- 
much as  John  Nokes  of,  &c.,  by'his  humble  petition,  exhibited 
to  our  Lord  High  Chancellor  of  Great  Britain^  for  the  reasons 

00  a 
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therein  contained,  prayeth  that  the  said  commission  might  be 
renewed,  whereunto  we  graciously  inclining,  do,  by  these  pre- 
sents, name,  assign,  appoint,  constitute  and  ordain  you  our  spe- 
cial commissioners,  hereby  giving  full  power  and  authority  unto 
you  four,  or  three  of  you,  to  proceed  according  to  the  said  sta- 
tute now  in  force  concerning  bankrupts,  not  only  concerning  the 
said  bankrupt,  his  body,  lands,  tenements,  freehold  and  cus- 
tomary goods,  debts  and  other  things  whatsoever,  but  also  con  > 
ceming  all  other  persons  who,  by  concealment,  claim  or  other- 
wise, do  or  shall  offend  touching  the  premises,  or  any  part 
thereof,  contrary  to  the  true  intent  and  meaning  of  the  said 
statute,  and  to  do  and  execute  all  and  every  things  and  thing 
whatsoever,  as  well  for  and  towards  satisfaction  and  payment  of 
the  said  creditors,  as  towards  and  for  all  other  intents  and  pur- 
poses according  to  the  ordinance  and  provision  of  the  said  sta- 
tute, willing  and  commanding  you  four,  or  three  of  you,  to  pro- 
ceed to  the  execution  and  accomplishment  of  this  our  commis- 
sion, according  to  the  true  intent  and  meaning  of  the  same  sta- 
tute, with  all  diligence  and  effect,  as  our  special  trust  is  in  you 

reposed.  Witness  ourself  at  Westminster,  ^e day  of         , 

in  the year  of  our  reign. 

Ljrndhurst. 

*^*  On  bespeaking  thU  renewed  commitsionf  you  leave  at  the 
Secretary  of  Bankrupt's  Office  12f  •  and  pay  at  the  Patentee  Office 
£3:  6s.  3d,  which,  with  2s.  for  a  tin  box,  is  ther  whole  amount  to  be 
paid. 


Advertisement  for  the  choice  of  Assignees  under  a  renewed  Com' 

mission. 

The  commissioners,  in  a  renewed  commission  of  bankrupt, 
awarded  and  issued  against  Joseph  Styles,  of.  See,,  intend  to 
meet  on  the  7th  day  of  June  next,  at  one  o^clock  in  the  after- 
noon, at  the  Court  of  Commissioners  of  Bankrupt,  Basinghall* 
street,  in  the  city  of  London,  in  order  to  proceed  to  the  choice 
of  an  assignee  or  assignees  of  the  said  bankrupt's  estate  and  ef- 
fects, when  and  where  the  creditors  who  have  not  already  proved 
their  debts  are  to  come  prepared  to  prove  the  same,  and  vote  in 
.  vch  choice  accordingly. 


(    155    ) 


PETITIONS  AND  ORDERS. 


General  form  of  Petitions* 

In  the  matter  of 

a  bankrupt. 

To  the  Right  Honourabie  the  Lord  High  Chancellor 

of  Great  Britain. 

The  humble  petition  of  — 

Sheweth, 

That  a  commission  of  bankrupt"  [^c.  stating  the  com^ 
mission  and  proceedings  shortly ;  and  stating  the  facts  upon  which 
the  prayer  of  the  petition  is  grounded,  particularly  and  loith  suffi' 
cieni  certainty'} :  "  as  by  tiie  affidavits  of  your  petitioner  and 
others  appears. 

Your  petitioner  therefore  humbly  prays  your  Lord- 
ship that"  [statingfully  andexpluntly  the  relief  sought 
for  by  the  petitioner]  ;  or  that  your  Lordship  will  be 
pleased  to  make  such  other  order  in  the  premises, 
as  to  your  Lordship  shall  seem  meet. 


And  your  petitioner  will  ever  pray,  &c. 


Signed  by  the  above  named — ,  in ' 

the  presence  of  T.  L.,  Temple,  [the  soli- 
citor presenting  this  petition ,"  or  "  at- 
torney," or  *'  solicitor,"  or  "  agent  for  the 

above  named in  the  matter  of 

this  petition."    See  i.  p.  233—236.] 


Affidavit  to  verify  the  same. 

In  the  matter  of  Joseph  Styles, 
a  bankrupt. 

John  Nokes,  of ,  merchant,  and  William  TilsoD,  of 

,  solicitor  to  the  commission  against  the  said  Joseph  Styles, 


l$6  PetUhm  mi  Orders, 

severally  make  oath  and  say ;  and  first,  this  deponeaty  John 
Nokes,  for  himself  saith,  that"  [^c]  <*  And  this  deponent  Wil- 
liam Tilson,  for  himself  saith,  that"  [^c]  And  these  depo- 
nents, JohnNokes  and  William Tilson,  further  say,  that"  [^c. 

Sworn  at  the  Public  Office,  Southampton  1  j^^^Nokes. 

Buildings,  this day  of 1827,    J  ^Uliam  TUson 

before  me,  J 


•See  th§  practice  as  to  fttitions  and  affidnmts,  i;e.,  i.  p.  333<— 240. 


Affidavit  of  Service  of  the  Petition, 

In  the  msftteY  of  Joseph  Styles, 
a  banlbnipt. 

W.  IL  ee " ->,  deriL t«  William Tilsetf ,  of  ■■'■■■  ,  solici- 
tor to  the  commission  against  the  said  Joseph  Styles,  maketh 
oath  and  saith,  that  he  did  on  the day  of  instant,  per- 
sonally serve  — —  — ^  and     ■*■«■■  respectively  with  a 

petition  and  oitter  thereon,  a  tnteeopy  ol  wMch  is  hereunto  an- 
nexed, by  delivering  true  copies  of  tiie  same  to  the  said 

'    ■    and —respectively,  and  at  the  same  time  shew- 
ing to  them  the  said  original  petition  and  orddr. 

W.R. 
Sworn  at  the  Pnblic  Office,  Southampton 

Buildmgs,  this day  of  — ^  1827^ 

before  me, 


Order  thereon, 
Wednesday,  the  •— <—  day  of ]827« 


Lord  Chancellor. 


Whereas  JohA  Nokes  c&d,  ofi  the day  of 

instant,  prefer  his  petition  to  me,  i^ewiqg  that"  [^«  reeising 
the  petUion] ;  "  and  therefore  praying  that"  ISfo.  reciting  the 
prayer  of  it]  ;  "  whereupon  all  parties  concerned  were  oideied 
to  attend  me  on  the  matter  of  the  said  petitiDtt*  Now,  upon 
hettring  the^  said  petition  and  seveitiF  affldavitr  read,  and  upon 
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hearing  cotwiel  upon  the  part  of  tiie  fwtlfJMMr,  tnd  at«o  on  the 
part  of  the  said  -^^^^  —>****  (no  person  attending  en  the  port  of 
the  said  -*— .  — ,  althoi^  he  was  doly  serted  with  the  said 
petition  and  my  osdei  tfaeteon,  as  by  the  affidfttit  of  W.R. 
fully  Bffpem),  I  do  oiiier  that"  [$fe.  9taHng  the  wder  in  the  terms 
of  the  prayer  rf  ike  fHHim,if  gtamted  generally,  efwith  tueh  ai##- 
rations  as  the  Chancellor  may  futve  made  in  it,'] 


Petition  by  Bankrupt,  to  enlarge  the  Time  for  his  Surrender  and 

last  ExamiruttUm, 

In  the  matter  of  Joseph  Styles^ 
a  bankrupt. 

To  the  Right  HononraUe  the  Lord  High  Chancellor  of 

Great  Britain. 

The  humble  petition  of  the  said  Joseph  Styles, 

Sheweth, 

That  a  commission  of  bankrupt  under  the  Great  Seal  of  Great 

Britain,  bearing  date  at  Westminster,  the day  of , 

1827,  upon  the  petition  ^of  John  Nokes,  of ,  was 

awarded  and  issi^  against  your  petitioner,  by  the  name  and 
description  of '—. 

That  your  petitioner  hath  been  declared  a  bankrupt  by  the 
major  part  of  the  commissioners  in  the  said  commission  named. 

That  your  petitioner,  by  summons  under  the  hands  of  the 
major  part  of  the  said  commissioners,  and  also  by  notice  in  the 
London  Gazette  of the  — —  day  of ,  1827,  was  re- 
quired to  smrender  himself  to  the  said  commissioners,  or  the 
major  part  of  them,  at  the  Court  of  Commissioners  of  Bankrupt, 

London,  to  be  examined  by  them,  on  the and days 

of  the  said  nmnth  of respectively,  at  eleven  of  the  clock  in 

the  forenoon,  on  each  of  the  said  days,  touching  the  disclosure 
and  discovery  of  his  estate  and  effects ;  and  on  the  5th  day  of 

next,  your  petitioner  was,  by  such  summons  and  notice, 

required  to  finish  Ms  examination  under  the  said  commission. 

That  your  petitioner  did  sunender  himself  to  the  said  com* 
misiioners  on  flie  said  —  and  — —  days  of—-  last,  and 
submitted  to  be  examined  touching  the  disclosure  and  discoveiy 
of  his  estate  aadf  efibcts,  and  conformed  himself  to  the  act  of 
parliament  made  and  now  in  force  concerning  bankrupts. 


156  PetUknt  and  Ord^N. 

That  your  petitioiier  is  preparing  and  settling  his  afiairs,  in 
ocder  to  make  a  fall  and  true  disclosure  and  discovery  of  all  his 
estate  and  effects ;  but  your  petitioner  finds  hb  accounts  so  very 
long,  intricatet  and  perj^zed,  that  he  cannot  possibly  finish  the 
same  by  the  time  limited  by  the  said  commissioners'  summons 
and  notice  respectively  for  that  purpose  as  aforesaid. 

Your  petitioner  therefore  humbly  prays  your  Lord- 
ship, that  you  will  be  pleased  to  order,  that  the 
time  for  your  petitioner's  surrendering  himself  to 
the  commissioners  in  the  said  commission  named, 
or  the  major  part  of  them,  and  for  fully  disclosing 
and  discovering  his  estate  and  effects,  and  finish- 
ing his  last  examination  under  the  said  commis- 
sion, as  the  law  in  such  cases  requires,  be  en- 
larged for  the  space  of  forty'nine  days,  to  be  com- 
puted from  the  said dayof  — — ,  1827. 

And  your  petitioner  will  ever  pray,  &c. 

*^*  This  and  the  following  petition  require  no  affidavit  ;  they 
are  received  at  the  bankrupt  office,  and  the  prayer  granted  as  rf 
course.    See  the  note  at  the  end  of  the  next  form. 


The  like  by  the  Assignees, 

In  the  matter  of  Joseph  Styles, 
a  bankrupt* 

To  the  Right  Honourable  the  Lord  High  Chancellor  of 

Great  Britain. 

The  humble  petition  of  J.  G.  and  C.  J.,  assignees  of  the  estate 

and  effects  of  Joseph  Styles,  late  of street,  in  the  city  of 

London,  builder,  aealer  and  chapman,  a  bankrupt, 

Sheweth, 

That  a  commission  of  bankrupt,  under  the  Great  Seal  of  Great 
Britain,  bearing  date  at  Westminster,  the      ■'   the  day  of — 

last,  upon  the  petition  of  John  Nokes,  of ,  was  awarded  and 

issued  against  the  said  Joseph  Styles. 

That  the  said  Joseph  Styles  hath  been  declared  bankrupt  by 
the  major  part  of  the  commissioners  in  the  said  commission 
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named ;  and  by  summoni  under  their  hands,  and  also  by  notice  in 

the  London  Gazette,  on the day  of ,  1827,  was 

required  to  surrender  himself  to  the  said  commissioners,  or  the 
major  part  of  them,  at  the  Court  of  Commissioners  of  Bankrupt, 

London,  to  be  examined  by  them  on  the and  — ^  days  of 

the  said  month  of  ■       respectively,  at  four  of  the  clock  in  the 
afternoon,  on  each  of  the  said  days,  touching  the  disclosure  and 

discovery  of  his  estate  and  effiscts ;  and  on  the  -— —  day  of 

next,  the  said  bankrupt  was,  by  such  summons  and  notice,  re- 
quired to  finish  his  examination  under  the  said  commission. 

That  the  said  bankrupt  hath  not  as  yet  surrendered  himself  to 
the  commissioners  in  the  said  commission  named,  or  to  the  major 
part  of  them,  at  the  said  two  first  meetings  already  had  under 
the  said  commission,  or  at  either  of  them.  But  the  said  bank- 
rupt was,  at  the  time  of  the  issuing  of  the  said  commission  and 
now  is,  at  Paris,  in  the  kingdom  of  France,  and  was  not  until 
lately  aware  that  any  such  commission. had  issued  against  him, 
as  your  petitioners  have  been  informed  and  verily  believe.  That 
your  petitioners  also  are  informed  that  the  said  bankrupt  intends 
to  surrender  himself  to  the  said  commission,  but  will  not  be 
able  to  arrive  in  London  by  the  —  day  of  — —  aforesaid* 

Your  petitioners  therefore  humbly  pray  your  Lord- 
ship, that  you  will  be  pleased  to  order  the  time 
for  the  said  bankrupt's  surrendering  himself  to 
the  commissionen  in  the  said  commission  named 
or  the  major  part  of  them,  and  forfuUy  disclosing 
or  discovering  his  estate  and  eflfocts,  and  finish- 
ing his  examination  under  the  said  commission,  as 
the  law  in  such  cases  requires,  may  be  enlarged 
for  the  space  of  forty-nine  days,  to  be  computed 
from  the  said day  of next. 

And  your  petitioner  will  ever  pray,  &c. 

*^*  Notice' of  the  order  for  enlargement  miLtt  be  given  to  the 
commissumerSf  by  perwnally  delivering,  or  leaving  at  their  places 
of  abode,  a  copy  of  the  petUion  and  order.  See  ante,  p.  82  ;  and 
see  the  form  if  ^  advertisement,  ante,  p,  89.  See  the  note  at  the 
end  of  the  last  form. 
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PitUiw  for  Uave  to  prove  Debts,  and  for  itoyutg  the  Bahkryft's 

Certificate, 

In  the  matter  of  Joseph  Styles* 
a  bankrupt. 

To  the  Right  Honourable  the  Lord  High  Chancellor  of 

Great  Britain. 

The  humble  petition  of — — , 

Shewethy 

That  etf  or  about  the  ^-^-^  dAy  of  '^^-^  hat,  a  commission  of 
bankrupt  uader  Ae  Orfeat  Seal  of  €hre«t  Britain  was  awarded 
and  iBSaed  agaiMt  Joseph  S()^»  late  6f  •--»-  street,  in  the 
city  of  LoAd(m,  builder,  dealer,  And  diaptiian,  and  divers  pro- 
ceedingB  W^re  had  thereupon,  and  t  certificate  of  four  parts  in 
five  in  number  Stnd  tahie  of  the  creditors  of  the  s&id  bankrujkt, 
who  have  respectively  proved  debts  to  the  amount  of  £20  or 
upwards  under  the  said  commission,  has  been  signed  by  the  said 
credttora,  and  also  by  the  acting  comhiisstonerthi  the  said  com- 
mission  named,  and  the  same  now  Kes  before  your  Lordship  for 
confirmation  and  allowance. 

Thsrt  your  peHtiener  is  a  creditor  of  the  said  bankrupt  for  the 
sum  of  £600,  for  goods  sold  and  delivered  by  him  to  the  said 
bankrupt  before  the  date  and  suing  (cM  of  the  said  com- 
mission* 

That  the  said  commission  was  exerted  in  ^  country,  and 
your  petitioner  had  no  notice  thereof  until  very  lately ;  and  has 
therefore  been  prevented  frem  proving  his  debt  onder  the  same, 
and  has  had  no  opportunity  of  making  an  inquiry  into  the  bank- 
rupt's conduct,  whether  he  has  acted  justly  to  his  creditors  or 
not. 

That  by  your  petitioner  not  having  proved  his  debt  as  afoie- 
said,  the  said  consent  of  four-fifths  in  number  and  value  of  the 
said  bankrupt's  creditors  was  obtained,  which  oould  not  have 
been  effected  without  your  petitioner's  concurrence  and  consent, 
had  he  been  able  to  have  proved  his  debt  as  aforesaid. 

Your  petitioner  therefore  humbly  prays  your  Lord- 
ship, that  you  will  be  pleased  to  grant  an  order 
for  your  petitioner  to  be  at  liberty  to  call  a  meet- 
ing of  the  commissioners  acting  under  the  said 
commission  so  issued  against  the  said  Joseph 
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Styles,  in  order  tint  your  pcthnaer  may  prove 
bis  debt  under  tke  flsrae,  and  tfaet  in  the  mean 
time  tbe  allowance  and  coofiiraatiott  of  the  said 
banknipt's  certificate  may  be  stayed,  and  tbat 
your  petitioner  may  be  at  liber^  to  assent  to,  or 
disfient  fn>m>  ih»  aUonraimeof  tbesaid  bankrupt's 
certificate,  and  for  that  purpose  that  the  said  cer- 
tificate may  be  sebt  back  to  tli»  conmussioners  in 
the  said  commission  named  te  le^-certify  unto  your 
Lorddi^ ;  or  that  your  Lordship  may  be  pleased 
to  make  such  other  order  in  the  premises,  as  to 
your  Loidship  shall  seem  meet. 

And  your  petitioner  will  ever  pray,  &c. 


Petition  by  Assignee,  to  haoe  Solieitoif^s  BiU  taxed,  and  that  he 

deliver  up  Proceedings,  ^c. 

In  the  matter  of  Joseph  Styles, 
a  bankrupt* 

To  the  Right  Honourable  the  Lord  High  Chancellor  of 

Great  Britain. 

The  humble  petition  of  -^-^  -<~^,  one  of  the  assignees  of 

Joseph  Styles,  late  of  street,  in  the  city  of  London, 

builder,  dealer,  and  chapman,  a  bankrupt, 

Sheweth, 

That  on  or  about  the day  of  ■  ■  ■   last,  a  commission  of 

bankrupt,  under  the  Great  Seal  of  Great  Britain,  was  awarded 
and  issued  against  the  said  Joseph  Styles,  who  was  thereupon 
duly  found  and  declared  a  bankrupt ;  and  your  petitioner  was 
thereupon  chosen  sole  assignee  of  his  estate  and  effects,  and 
the  usual  assignment  was  made  to  him  accordingly. 

That  your  petitioner  employed  T.  L.  of ,  solicitor,  to  act 

as  the  solicitor  under  the  said  commission :  but  your  petitioner 
is  now  desirous  of  changing  the  solicitor,  and  of  employing  an- 
other person  in  that  capacity  ;  and  he  has  applied  to  the  said 
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T.  lb  to  deliver  np  the  prooeedingi  under  the  said  commission^ 
and  other  papers  in  his  custody,  offering  at  the  same  time  to  pay 
his  bill  of  fees  as  settled  by  one  of  the  masters  of  the  Court  of 
Chancery,  which  the  sa^d  T.  L.  hath  refused  to  do. 

Your  petitioner  therefore  hiunbly  prays  your  Lord- 
ship, that  the  said  T.  L.  may  be  ordered  forth- 
wi&  to  deliver  to  your  petitioner  his  bills  of  fees 
and  disbursements,  as  solicitor  to  the  said  com- 
mission, signed  by  him ;  and  that  such  bill,  when 
delivered,  may  be  referred  to  one  of  the  masters 
of  the  High  Court  of  Chancery,  to  be  taxed,  your 
petitioner  hereby  ofiering  to  pay  the  said  T.  L. 
what  shall  appear  to  be  due  or  owing  to  him,  on 
the  taxation  of  such  bUl ;  and  that  the  said  T.  L. 
may  account  before  the  said  master  for  such  sums 
of  money  as  he  has  received  on  account  of  the 
said  bankrupt's  estate,  and  be  directed  to  pay  to 
your  petitioner  what,  if  any  thing,  shall  appear 
to  be  due  on  the  balance  of  his  account;  and  that 
upon  payment  to  the  said  T.  L.  of  what  shall 
apj[>ear  to  be  due  to  him,  on  the  taxation  of  his 
said  bill,  he  may  be  ordered  to  deliver  up  to  your 
petitioner  the  said  commission  of  bankrupt,  the 
proceedings  under  the  same,  and  all  deeds,  books, 
papers,  and  writings  relating  thereto;  or  that 
your  Lordship  will  please  to  make  such  other 
order  in  the  premises,  as  to  your  Lordship  shall 
seem  meet. 

And  your  petitioner  will  ever  pray,  &c. 
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Petitum  by  the  So/iettor,  that  the  A$tignee$  may  pay  his  Bill, 

In  the  matter  of  Joseph  Styles, 
a  banknipt 

To  the  Right  Honourable  the  Lord  High  Chancellor  of 

Great  Britain. 

The  humble  petition  of  T.  L.  of ,  solicitor, 

Sheweth, 

That  on  or  about  the day  of last,  a  commission  of 

bankrupt  under  the  Great  Seal  of  Great  Britain  was  awarded 

and  issued  against  Joseph  Styles,  late  of street,  in  the  city 

of  London,  builder,  dealer  and  chapman,  and  he  was  thereupon 
duly  found  and  declared  a  bankrupt  by  the  major  part  of  the 
commissioners  in  the  said  commission  named. 

That  J.  G.  of ,  and  C.  J.  of         ,  were  chosen  assignees 

of  the  said  bankrupt's  estate  and  effects,  and  the  usual  assign- 
ment  made  to  them  by  the  major  part  of  the  said  commis* 
sioners. 

That  the  said  J.  G.  and  C.  J.  as  assignees  as  aforesaid  em- 
ployed your  petitioner  lo  act  as  the  said  solicitor  under  the  said 
commission ;  and  that  your  petitioner  accordingly  acted  as  suck 
solicitor,  and  did  all  the  business  necessary  to  be  done  by  him 
as  such  solicitor. 

That  your  petitioner  delivered  to  the  said  J.  G.  and  C.  J.  his 
bill  of  costs  for  the  business  so  done  by  him  as  aforesaid,  and 
^ve  them  notice  in  writing  that  the  same  would  be  taxed  by  a 

master  of  this  honourable  court  on  — —  the day  of  — 

last ;  and  the  same  was  accordingly  taxed  by  such  master,  at 
the  time  last  aforesaid,  at  the  sum  of  £83  :  16  :  10. 

That  your  petitioner  hath  since  shewn  to  the  said  J.  G.  and 
C.  J.  the  said  taxation,  and  demanded  of  them  severally  the 
amount  thereof,  which  they  have  hitherto  neglected  to  pay  unto 
your  petitioner : 

Your  petitioner  therefore  humbly  prayi  your  Lord- 
ship, that  you  will  be  pleaaed  to  order  the  said 
assignees  forthwith  to  pay  your  petitioner  the 
amount  of  the  said  bill  of  costs  so  taxed  by  the 
said  master  as  aforesaid. 

And  your  petitioner  will  ever  pray,&c* 
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JOINT  AND  SEPARATE  GOMMIS^ONS. 

Jn  the  coie  ofteparate  commissioru,  thefomu  are  the  same  as  el' 
ready  noticed. 

In  the  case  of  joint  cotnmissions,  the  forms  are  also  the  same ; 
except  that  uihere  the  bankrupts  are  named  together,  they  are  de- 
scribed  thus  t  '*  Joseph  Styles  and  Samuel  Styles,  of  —^—  street, 
in  the  city  of  London,  builders,  dealers,  chapmen,  and  co- 
partners;'' where  they  are  described  separately,  then  thus: 
"  Joseph  Styles,  against  whom,  together  with  Samuel  Styles^ 
(by  the  names  and  descriptions  of  Joseph  Styles  and  Samuel 

Styles,  of street,  in  the  city  of  London,  builders,  dealers, 

chs^men,   and  co-partners)  this  commission  of  bankrupt  is 
awarded  and  issued,"  5fc. 


Petition  to  aUmo  Mnt  Credit&rs  te  prow  under  separate 

Cemmissunu 

In  the  matter  of  Joseph  Styles, 
a  bankrupt. 

To  the  Bight  Honourable  the  Lord  High  Chancellor  of 

Great  Britain. 

The  humble  petition  of ,  of  ^— ,  in  the  city  of  Lon- 
don, merchant,  joitit  creditor  of  the  said  Joseph  Styles,  and 
Samuel  Styles  his  l&te  p&irtner,  on  behalf  of  himself  and  all 
other  the  joitit  dveditors  of  the  said  Joseph  and  Samuel  Styles, 

Shewethy 

That  previously  to  the day  of last,  the  said  Joseph 

Styles  and  Samuel  Styles  carried  on  business  in  partnership  ai 
builders,  and  became  indebted  to  your  petitioner  and  other  per- 
sons in  respect  of  such  co-partnership. 

That  there  is  joint  property  of  the  said  Joseph  Styles  and 
Samuel  Styles. 

That  on  or  about  the  — — ^  day  of  -^ —  last,  a  commission 
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of  bankrupt  was  issued  against  the  said  Joseph  Styles,  under 
which  he  was  dechued  bankrupt ;  and  that  tim  assignees  chosen 
and  appointed  under  the  >aid  commission  have  taken  possession 
of  such  joint  property. 

That  your  petitioner  is  informed,  and  believes,  tiiat  the  said 
Samuel  Styles  is  insolvent,"  or  "  that  he  is  gone  abroad,  and 
resides  out  of  the  jurisdietiou  of  this  honoimible  court 

Yc^r  petitioner  therefore  humbly  prays  your  Lord- 
ship, that  yon  will  be  pleased  to  order  that  jrour 
petitioner  and  all  o^r  joint  creditors  of  the 
aaid  Joseph  and  Samuel  Styles,  may  be  at  liberty 
to  prove  their  debts  under  the  eommiaaioa  against 
liie  said  Joae(^  Styles,  and  that  distinct  accounts 
be  kept  of  the  joint  and.  aepamte  estates ;  and 
that  the  coats  of  this  application  be  paid  out  of 
the  joint  estates ;  or  that  your  Lordship  wiU  be 
pleased  to.  make  sueh  further  wder  as  to  your 
Lordship  shall  seem  meet. 

And  your  petitioner  will  ever  pray,  &c. 


Order  for  Dividend  under  a  Joint  Commission. 

Where  there  are  separate  and  Joint  estates,  and  distinct  aceounts 
are  to  be  kept,  it  is  better,  not  only  to  keep  the  accounts  of  the  dif- 
ferent estates  distinct,  but  to  make  the  orders  for  the  dividends  also 
distinct,  specifying  the  estate  out  of  which  each  dividend  is  made. 
They  are  sometimes  included  in  the  same  order ;  out  this  is  not 
nearly  so  plain  or  so  intelligible  a  mode  as  that  here  recom- 
mended* 


Certificate  of  the  Commissioners,  under  Lord  ApUey*  Order. 

To  the  Bight  Honourable  the  Lord  High  Chancellor  o 

Great  Britain. 

We  whose  names  are  hereunto  subscribed,  being  the  major 
part  of  the  commissioners  named  and  authorised  in  and  by  a 
commission  of  bankrupt  awarded  and  issued  against  Joseph 
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Styles,  of  ^-—street,  in  the  city  of  London,  builder,  dealer  and 

chapman,  bearing  date  at  Westminster,  the day  of  -^— , 

in  the  year  of  the  reign  of  his  present  Afajesty,  direct- 
ed to ,  do,  in  pursuance  of  an  order  made  in  bank- 
ruptcy, bearing  date  on  or  about  the  14th  day  of  February, 
in  the  year  of  our  lord  1774,  humbly  certify  to  your  Lordship, 
that  the  said  Joseph  Styles  was,  at  the  time  of  his  bankruptcy, 
in  partnership  with  Samuel  Styles,  in  the  trade  of  a  builder,  and 
that  the  said  partnership  was  at  the  date  of  the  said  commis- 
sion ;''  [or  «  tnat  the  same  w«8  finally  dissolved,  by  mutual 

consent,  on  the  day  of last,  *  or,  "  by  the  articles 

of  agreement  thereof  expiring  on  the day  of last.] 

And  we  further  humbly  certify  to  your  Lordship,  that  a  separate 
commission  of  bankrupt  was  avi^uded  and  issued  before  the 
issuing  of  the  present  comnussion,  and  is  now  depending  and  in 
prosecution  against  the  said  Joseph  SMes.  And  we  further 
humbly  certify  to  your  Lordship,  that  me  said  Joseph  Styles, 
on  or  about  the day  of  ,  1830,  obtained  his  certifi- 
cate, duly  allowed  and  confirmed,  under  the  said  separate  com- 
mission.   In  witness  whereof,  we  have  hereunto  set  our  hands, 

this day  of -,  in  the year  of  the  reign  of  our 

Sovereign  Lord  George  the  Fourth,  and  in  the  year  of  our  Lord 
1827. 

*^*  To  be  tigned  by  the  commusioners. 


Memorandum  of  having  signed  such  Certificate. 

At  the  Court  of  Commissioners  of  Bankrupt, 
this  20th  day  of  June,  1827. 

Memorandum,  we  whose  names  [&c.  as  in  the  last  form,  to 
the  word  **  Majesty"]  did,  at  the  time  and  place  aforesaid,  sign 
our  certificate  to  the  Lord  High  Chancellor  of  Great  Britain,  in 
pursuance  of  an  order  made  in  bankruptcy,  bearing  date  the 
14th  day  of  February,  1774. 

*^*  To  be  signed  by  the  commissioners. 

It  is  no  ground  for  staying  a  certificate  under  a  second  commif- 
sion,  that  the  commissioners  have  neglected  to  certify  the  former 
bankruptcy  under  this  order.     Ex  p.  Black,  1  Rose,  60. 
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COMMISSIONS  AGAINST  MEMBERS   OF 
PARLIAMENT. 


Act  of  Bankruptcy. 

For  the  form  of  the  deposition  as  to  act  of  bankruptcy,  under 
the  6th  Geo,  4.  c.  16.  §  10,  see  p,  10,  ante.     The  following  is  the 
form  of  the  deposition  as  to  act  of  bankruptcy,  under  the  llth 
section  of  the  statute. 

T.  L.,  of  New  Inn,  in  the  county  of  Middlesex,  gentleman, 

and  John  Nokes,  of street,  in  the  ci^  of  London,  mer- 

chant,  being  severally  sworn  and  examined,  at  the  time  and 
place  above  mentioned,  before  the  major  part  of  the  commis- 
sioners named  in  and  authorized  by  a  commission  of  bankrupt 

issued  and  now  in  prosecution  against  Joseph  Styles,  of 

street,  in  the  city  of  London,  merchant,  severally  make  oath  and 
say  : — ^And  first,  this  examinant,  T.  L.,  for  himself  saith,  that 

on  the day  of ,  he,  as  the  attorney,  and  in  obedience 

to  the  instructions  of  the  said  John  Nokes,  mstituted  a  suit  in 
the  High  Court  of  Chanceiy,  in  which  the  said  John  Nokes  was 
plaintiSf,  and  the  said  Joseph  Styles  was  defendant  (the  said 
Joseph  Styles  having  privilege  of  parliament) ;  and  that  certain 
proceedings  were  had  in  the  said  suit,  and  that  a  decree  [or 
order]  was  made  and  pronounced  therein,  bearing  date  the 

day  of ,  [or  presented  a  petition  in  the  matter  of 

,  a  bankrupt,  or  a  lunatic,  to  the  Lord  High  Chancellor, 

wherein  an  order  was  made,  bearing  date  the  —  day  of 
— . — ,]  whereby  the  said  Joseph  Styles  was  ordered  to  pay  the 
sum  of  £         to  ■ ;  and  that  this  examinant,  on  the 

day  of now  last  past,  served  him,  the  said  Joseph 

Styles,  personally  with  a  copy  of  such  decree  [or  order],  and 
that  the  said  Joseph  Styles  did,  to  the  belief  of  the  examinant, 
disobey  such  decree  [or  order],  inasmuch  as  he  did  not  then 

pay,  nor  has  he  since  paid,  the  said  sum  of  £— —  to -. 

And  this  examinant  further  saith,  that,  pttrauaBt  to  the  direc* 
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tions  of  an  Act  of  Parliament,  made  and  passed  in  the  sixth 
year  of  the  reign  of  his  present  Majesty  King  George  the 
Fourth,  intituled,  '*  An  Act  to  amend  the  laws  relating  to 
bankrupts,"  he,  this  examinant,did,  as  such  attorney  to  the  said 
John  Nokes,  and  in  obedience  to  his  instructions,  apply  to  the 
High  Court  of  Chanoery,  to  iz  a  pesemptory  day  for  the  payment 
of  the  said  sum  of  £ — r>-,  pursuant  to  the  terms  of  such  decree 
[or  order]  ;  and  that  in  consequence  of  such  application,  and  on 

tiie day  of ,  an  order  was  pronounced  in  the  said 

cause  lor  bankruptcy,  or  lunacy],  whereby  the  day  of 

■     was  fixed  or  appointed  for  that  purpose  ;  and  that,  on  the 

— —  day  of ,  he,  this  examinant,  did  personally  serve  the 

said  Joseph  Styles  with  a  copy  of  such  last-mentioned  order : 
And  this  examinant,  John  Nokes,  for  himself  saith,  the  said 
Joseph  Styles  did  not  pay,  or  cause  to  be  paid,  the  said  sum  to 
him,  the  said  John  Nokes,  on  or  before^  or  since  tiie  ■  '■  dft 
of  -...^,  appointed  for  payment  of  the  seme,  and  pursuant  to 
the  terms  of  the  said  order ;  but  that  the  said  Joseph  Styken 

wholly  omitted  to  pay  the  said  sum  of  £ ,  on  the day 

of ,  according  to  the  tenor  of  the  order  so  made  as  afore- 
said. 


Form  of  Commissioner's  Certificate  to  the  Speaker  of  the  House  of 
Commons,  under  stat,  57  Geo,  3.  c,  144.  §  2.  See  ante,  i.  p,  299. 

To  the  Bight  Honourable  the  Speaker  of  the 
House  of  Commons. 

At  the  Court  of  Commissioners  of  Bankrupt, 
this day  of  June,  1827. 

We,  whose  namea  are  hereunto  subscribed,  being  the  major 
part  of  the  commissioneis  named  in  and  authorized  by  the  com- 
mission of  banlonpt  awarded  and  issued  against  Joseph  Styles, 
of street^  in  the  city  of  London,  merchant,  do  hereby  cer- 
tify to  the  Bight  Honourable  the  Speaker  of  the  House  of  Com- 
mons, that  the  said  commission  of  bauknipt,  under  the  Great 
S^al  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
grounded  upon  the  law  now  in  force  concerning  bankrupts,  bear- 
ing date  at  Westminster,  the day  of last,  is  issued 
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against  the  said  Joseph  Styles,  directed  as  well  to  us  as  to  A.  B. 
and  C.  D.^  Esquires  ;  and  that,  although  twelve  calendar 
months  have  expired  since  the  issuing  of  the  said  commission, 
that  the  same  hath  not  been  superseded,  nor  have  the  debts 
under  the  same  been  satisfied,  accoiding  to  the  ordinances  and 
provisions  of  an  Act  of  Parliament  made  and  passed  in  the 
fifty-second  year  of  the  reign  of  his  late  Majesty  King  George 
the  Third,  intituled,  *'  An  Act  to  suspend  and  finally  vacate 
the  seats  of  Members  of  the  House  of  Commons  who  shall  be- 
come bankrupts,  and  who  shall  not  pay  their  debts  in  full 
within  a  limited  time." 


* 


*   To  be  tigned  by  the  Commitsimien, 


The  other fmmu  are  the  tame  a$  m  ordinary  oases  of  bankruptcy. 
Except  that  the  bankrupt,  being  a  member  of  parliament,  eanriot' 
he  committed  or  arretted  upon  a  toarrantf  unless  in  cases  made  fe- 
lony by  the  statute.    See  6  Geo.  4,  e,  1 6.  x.  9.  i.  p,  298,  ante. 


liH 


o  - ;    .  . ,     »4  ' 


(     170    ) 


BILLS  OF  COSTS. 


Solicitor's  Bill  of  Cotts  to  the  Choice  of  Assignees, 


Taking  instructions  for  commission 
Attending  and  examining  witnesses   as  to  trading 
and  act  of  bankruptcy        ..... 
Attending  to  search  if  prior  docket  struck 

Pajring  search .    0 

Drawing  and  engrossing  affidavit  of  debt  and  oath  . 
Attending  to  get  same  sworn  .... 

Attending  to  bespeak  commission 
Drawing  and  ingrossing  petition  for  commission 
Paid  office  bill  for  commission — (Here  charge  the 
amount  of  what  has  been  paid  at  the  secretaries  and, 
patentee's  offices,  (ante,  p.  4,  6,)  and  produce  the 
bills  to  the  Commissioners  as  vouchers,) 
Paid  witnesses  their  travelling,  or  other  necessary 

expenses 

These  mv4t  be  the  toitnesses  summoned  to  give  evi- 
dence.  If  they  reside,  and  ate  to  give  evi- 
dence within  the  bills  of  mortality.  Is.  is  suffi- 
cients Compensation  for  loss  of  time  is  allowed 
to  medical  men  and  attomies  only ;  but  if  the 
act  of  bankruptcy  is  proved  by  any  officer  of  a 
prison,  he  is  allowed  £1  :  Is.  for  his  attend- 
ance. 
Solicitor's  fee  on  suing  out  commission  . 
Paid    commissioners  on   opening  the  commission, 

Solicitor's  fee 

Provisional  assignment  (when  actually  necessary) 

Counterpart  thereof 

Parchment,  (no  stamp  duty,)  .... 

Paid  commissioners  executing  the  same, 
Solicitor's  fee,  (t.  e,  taking  instmetions,    138.  4d, ; 
attending  execution,  6s,  Bd,)         .... 
Provisional  bargain  and  sale  (when  necessary) 

Counterpart  thereof 2 

Parchment  (no  stamp  duty)  .         ,         . 


£ 
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Paid  commissioners  executing  the  same  .        .300 

Solicitor's  fee        .   • 10     0 

Paid  commissioner  for  acknowledging  .         .    0  10     6 

Attending  to  get  same  enrolled       .        .        .         .068 

Paid  fees  of  enrolment 

These  vary  according  to  the  court  where  enrolled,  and 

the  number  of  rolls,  see  p.  67.  ante. 
Paid  commissioners,  first  public  meeting        .         .300 

Solicitor's  fee 10    0 

Filling  up  and  signing  memorandum  and  proof  of 

debts  to  file  with  registrar  .  .        .034 

(This  is  only  when  the  public  meeting  is  held  at 
the  Court  of  Commissioners.    See  I  6^  2  Geo, 
4.  c.  115.) 
Paid  commissioners,  second  public  meeting      .         .300 

Solicitor's  fee ,         .10     0 

Filling  up  and  signing  memorandum  and  proof  of 

debts  to  file  with  registrar  ,  see  supra  .         ,034 

Assignment.         . 2     0     0 

(^If  after  provisional,  10s.  extra,} 
Counterpart 2     0     0 

(i/*  after  provisional,  10s,  extra,) 
Parchment,  (no  stamp  duty,)  ,         ,         .         .     0  10     0 

Paid  commissioners  executing  the  same  .         .300 

Solicitor's  fee 10     0 

Bargain  and  sale,  (when  necessary)         .         .         .200 

(If  after  provisional,  10s.  extra,) 
Counterpart 2     0     0 

(If  after  provisional,  10s.  extra,) 
Parchment,  (no  stamp  duty,)  .  .         .     0  10     0 

Commissioners'  fees  on  executing  bargain  and  sale  .300 

Solicitor's  fee 10     0 

Paid  Commissioner  for  acknowledging    .        .         .    0  10     6 
Paid  fees  of  enrolment.     This  item  varies.  See  supra. 
Filling  up  and  signing  memorandum  of  second  public 

meeting,  &c.  for  registrar,  see  supra        •         .034 
Letters,  porters,  and  postage  .         .        .        .    0  10    0 


Messenger's  Bill  to  the  Choice  of  Assignees, 

Attending  commissioners  to  appoint  time  to  open 

commission 0     6     8 

Summoning  and  attending  commissioners  and  room .     1     1     'j 


172  Bills  of  CMS. 

£    s.  d. 
Warrant  of  seizure,  (tw  itemp  duty,)      .  .    0  13     4 

Executing  warrant  of  seizure 0  13    4 

If  more  than  one  possession  is  taken,  executing 

the  warrant  of  seizure  in  other  places,  each  place  0  13  4 
Advertisement  in  the  Gazette  .  .  .  .116 
Summoning  the  bankrupt  for  private  meeting  .068 

The  same  allowance  for  every  bankrupt,  where 
more  than  one* 
Gazette,  (^the  sum  actually  paid,)    .... 
Summoning  and  attending  commissioners,  and  paid 

hall  (or  for  room),  first  public  sitting. 

Ditto  choice  of  assignees 

Executing  provisional  assignment  .... 

Ditto  bargain  and  sale 0 

Summoning  witnesses  to  private  meeting, 
Summoning  the  bankrupt.  For  each  bankrupt    , 
Inventory,  (generally  £1 :  Is,  per  day,  and  ditto  for 

assistant,  unless  there  is  any  extra  trouhle) 
Possession,  5s,  per  day,  (except  the  first,  which  is 

included  in  the  charge  of  executing  the  warrant, 

and  if  possession  is  IcqH  in  more  than  one  place,  5s. 

per  day  is  charged  for  each  place) 


1 

1 

0 

1 

1 

0 

0 

9 

8 

0 

9 

8 

0 

6 

8 

0 

6 

8 

With  respect  to  costs  in  bankruptcy  subsequ£ntly  to  the  choice  of 
assignees,  they  depend  entirely  upon  the  nature  of  the  business  ne- 
cessary for  collecting,  disposing  of,  and  distributing  the  estate,  AH 
expenses  fairly  incurred,  and  also  all  proper  charges  for  business 
necessary  to  a  just  administration  cf  the  estate,  will  be  allowed. 
The  following  are  items  of  the  most  usual  occurrence : 

Paid  for  file  for  proceedings  .        .        .        .    0  10    0 

Solicitor's  attendances  on  business  of  the  bankruptcy, 

each 0     6    8 

But  where  for  two  hours  or  more,  then  6f.  Sd,  each 
hour,  and  if  for  a  whole  day  £2  2s,  If  a 
clerk  only  is  employed,  I6s,  or  a  guinea  a  day, 
according  to  cireumstanees. 

Writing  letters,  each 0    3     6 

Commissioners  and  solicitors  fees  on  third  public 

sitting      .         .        *.         •         .         •         .400 
On  all  meetings  under  the  commission  the  com' 
missioners  are  mititkd  to  a  fee  of  lU  each,  and 
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the  solicitor  also  to  a  fee  of  U,,  btU  they  cannot 
mdjowm  a  sitting  to  another  hour  of  the  same 
day  to  entitle  them  to  new  fees. 
Paid  coach  hire  with  bankrupt's  books,  very  numerous 
Drawing  warrant  of  commitment  of  bankrupt  for  un 

satisfactory  examinatiouj  per  fol. 
Fee  to  counsel  for  settling 
Attending  him  therewith  and  thereon 
Engrossing  same  and  paper  per  fol. 
Paid  commissioners  for  executing 
Solicitor's  fee  thereon     . 
Drawing  advertisement  for  creditors  to  send  in  their 

demand 

TTiis  is  seldom  necessary,  unless  the  estate  is  Urge 
and  creditors  numtrmu. 

Fair  copies,  each 

Drawing  notice  to  parties  not  to  part  with  property 
Drawing  schedule  thereto  .... 

Fair  copies,  each 

Serving  the  same,  far  each  party  served 

Attending  and  instructing  auctioneer  as  to  an  imme- 

diate  sale  of  premises  or  property        .         . 

Perusing  and  settling  terms  and  conditions  of  sale, 

and  attending  the  assignees  thereon  .        • 

Attending  a  sale  of  property  .... 

(Or  mare,  according  to  the  time  occupied  ;  if  a 

whole  day,  then  £2  25.) 

-  Perusing  and  settling,  on  behalf  of  the  assignees, 

drafts  of  deeds  drawn  by  purchasers,  &c.,  for  each 

skin 

Drawing  abstract  of  title,  each  brief  sheet 

Fair  copy  per  brief  sheet 

Examining  deeds  with  abstracts  (a»  attendances,  supra) 
Perusing  title  on  behalf  of  the  assignees,  abstract 
fumi^ed  by  other  parties,  every  three  brief  sheets 

Drawing  deeds  per  folio 

Fair  copy  per  folio  .  ... 
Paid  for  entering  commission,  adjudication,  assign- 
ment, &c.  as  of  record,  For  entry  and  endorsement, 
each  original  deed  or  instrument.  (Seep.  264)  . 
Paid  for  office  copies  thereof.  Svm  paid 
Attending  to  get  the  same  entered,  each  attendance 
Paid  searching  books  at  the  Registrar's  Office 

No  fee  i*  paid  if  the  seardi  is  made  by  order  of 
the  commissioners,  or  in  office  hoursm  See  u 
p,  3.  ante* 


£    s.   d. 


0    3     6 


- 

.     0 

1 

0 

.    1 

3 

6 

.    0 

6 

8 

.    0 

0 

4 

.    3 

0 

0 

.     1 

0 

0 

0     6     0 


0 

2 

0 

0 

5 

0 

0 

2 

4 

0 

2 

0 

0 

3 

6 

0 

6 

8 

0 

13 

4 

0 

13 

4 

0 

5 

0 

0 

6 

8 

0 

3 

4 

0 

6 

8 

0 

1 

0 

0 

0 

4 

0 

2 

0 

0 

0 

0 

0 

6 

8 

0 

1 

0 

174  BilU  of  Costs. 

Attending  to  search 0     6    8 

Attending  commissioners  with  proceedings  when  they 

signed  the  bankrupt's  certificate  .         .         .0134 

The  assignees  being  served  with  a  summons  to  shew 
cause   why  dividend  is  not  declared,  attending 

them  thereon 0     6    8 

Attending  with  the  assignees  before  the  commission- 
ers, when  the  state  of  the  accounts  was  explained 
to  them  .         .         .         .         .        .         .    0  13     4 

Attending  meeting  of  assignees  and  arranging  ac- 
counts preparatory  to  declaring  a  dividend  .     0  13     4 
(Or  more,  according  to  the  time  employed,) 
Attending  messenger  fixing  time  for  auditing  the  ac- 
counts and  declaring  a  dividend,  and  to  acquaint 

the  assignees 0  13     4 

Two  copies  of  advertisement  for  audit  and  declaring 

a  dividend 0    4     0 

Paid  inserting  {sum  actually  paid.)  .         .060 

Attending  to  get  it  inserted  .         .         .         .068 

This  advertisement  is  generally  inserted  in  the 
Gaiette  by  the  messenger;    and   the   charges 
for  which  form  an  item  in  his  bill,  but  in  bank- 
ruptcies, where  the  creditors  are  numerous^  the 
solicitor  inserts  it  in  the  newsjmpers  also. 

Commissioners  and  solicitor's  fees  on  meeting  to  audit 
or  declare  a  dividend,  ut  supra. 

Drawing  advertisement  for  payment  of  dividend,  and 

two  fair  copies 0  10     0 

Paid  inserting  (sum  actually  paid) 

Attending  to  get  it  inserted  .         .         .         .068 

Making  out  a  list  of  the  debts  proved  under  the  com- 
mission, and  calculating  the  amount  of  dividend 
payable  on  each.  See  ante,  ii.  p.  1 14.  For  each 
debt 0     10 

Copy  of  statement  for  each  assignee,  per  brief  sheet      0     3     4 

Drawing  receipts  for  dividend,  each  receipt.  .010 

Attendance  on  the  assignees  (ut  supra.) 

If  the  solicitor  pays  the  dividend,  then  for  every 

three  creditors 0     6    8 

These  items  respecting  the  audit  and  dividend  are 
the  same  on  every  occasion  af  dsclaring  a  divi- 
dend. 

Making  a  list  of  unclaimed  dividends  to  file  at  the 

bankrupt's  office,  for  each  debt  .        .        .010 

Attending  to  file  the  same  .        .        .        .068 
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Paid  filing • 

Attending  assignees  and  taking   instructions  for  a 
meeting  of  creditors  .        .         •         •         • 

Drawing  and  two  fair  copies  of  advertisement 
Attending  Gazette  Oflfice  to  insert 
Paid  inserting  and  for  the  Gazette  (swn  actually  paid) 
Drawing  and  fair  copy  of  resolutions  to  be  submit- 
ted to  the   meeting    and    attending    assignees 

thereon 

Attending  meeting  and  drawing  out  memorandum 

thereof,  and  of  the  resolution  of  the  creditors 
Fair  copy  of  the  resolutions  for  creditors*  signatures 
Filling  up  memorandum  of  the  meeting  to  file  with 
registrar  .         .         •         .         .         .         • 

Paid  for  room 

IVhen  there  is  money  at  the  bankers  to  a  large 
amount,  as  £100  or  upwards,  the  assignees 
shotdd  apply  to  the  commissioners  for  an  audit 
and  an  order  for  the  investment  of  the  money 
in  exchequer  bills,  and,  if  necessary,  should  call 
a  special  meeting  for  that  purpose. 
Commissioners'  and  solicitor's  fees  on  meeting  to 

order  investment  of  Exchequer  bills 
Same  on  meeting  to  order  sale  of  Exchequer  bills     . 
Attending  assignees  and  taking  instructions  to  lay 
a  case  before  counsel         .        .        •        •        • 
Drawing  the  same,  per  brief  sheet 
Fair  copy  thereof,  per  brief  sheet 

Paid  counsel  therewith 

Attending  him  therewith 

Copy  of  the  opinion  for  assignees  .         < 

If  long,  perfol.  4d, 
Attending  them  thereon         .         .         .         .         • 

Retainer  to  counsel 

Attending  for  that  purpose  .  .  .  •  • 
Instructions  to  counsel  to  attend  meeting  of  creditors 
Making  copies  of  examination  for  him,  at  per  brief 

sheet 

Attending  him  with  brief 

Fee  to  him  to  attend  meeting  .  •         • 

Service  of  summons  on  witnesses  to  attend  meeting 

each        -         .        .         .         •         • .       • 
Paid     witnesses    necessary    expenses,    (see    ante, 

page  170.) 
Commissioners  fees  for  meetmg  under  the  commission 
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Solicitor's  fee  thereon  

Attending  to  appoint  consultation 

To  counsel,  consultation  and  fee  ... 

Attending  consultation 

Drawing  petition  to  the  Lord  Chancellor,  per  folio   . 
Three  copies  thereof,  to  present,  for  the  Lord  Chan- 
cellor and  for  counsel,  per  brief  sheet          .         .034 
(No  charge  allowed  for  observations.) 
Paid  answering  specially,  and  messenger  to  West- 
minster     0136 

Taking  instructions  for  affidavit  of  John  Nokes  in 
support  of  the  petition        ..... 
Drawing  the  affidavit  therefrom,  per  folio 
Attending  John  Nokes  to  be  sworn,  and  reading  over 

affidavit  to  him,  and  paid  oath  *        • 

Paid  for  office  copy  of  affidavit  (sujn  paid)     • 
Brief  copy  thereof,  per  sheet  .... 

Attending  court  on  hearing  the  petition 

(Tf  petition  is  not  heard,  then  6s.  8d.  only.) 
Paid  court  fees,  porter  and  door  keeper  .         .     0  10     0 

Paid  for  order, . 

(Sum  paid,  nothing  allowed  for  minutes.) 
Drawing  bills  of  costs  for  taxation,  and  fair  copy 

thereof,  per  folio,  of  ninety  words      .         .         .008 
Attending  taxation  for  every  twenty- five  folios  .068 

This  charge  is  not  allowed  when  there  is  a  private 
meeting  far  the  purpose  of  the  taxation,  but  in 
that  case  the  solicitor  has  £1  as  usv4il  for  at- 
tending the  meeting.  '* 

Messenger's  bill 0     0    0 

The  amount  of  this  bill  will  be  according  to  the  bu- 
siness done  by  the  mesenger.  All  costs  respecting 
any  action  at  law  or  suit  in  equity,  must  be 
taxed  by  the  proper  officer  of  the  Court,  where 
the  business  was  transacted,  and  his  certifcate 
of  such  transaction  must  be  produced  to  the 
Commimoners  before  the  charges  will  be  allowed. 

At  the  foot  of  the  bill  should  be  written  and  signed 
by  the  commissioners, — "  Taxed  and  allowed 
by  us,  this  I6th  day  of  June,  1827,  at  the 
sum  of  (stating  the  sum)  see  p.  66,  an  te. 
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Solicitor's  J3t/^  rf  Costs  fer  obtaining  Ceiiifieate, 


Instructions  for  certificate 

Drawing  and  engrossing  same  and  parchment 

Attending  to  get  the  creditors  to  sign,  each  creditor 

Drawing  and  engrossing  affidavit  thereof,  each  affi- 
davit        

Oath,    Is.  6d.  in  London ;  2s.  6d.  in   the  Country 
If  prepared  by  solicitor  to  the  commission,  then 

Examining  proceedings  under  commission,  and  ex- 
tracting list  of  debts  amounting  to  £20  or  upwards 

and  copy 

(If  long  according  to  length,) 

Solicitor's  fee 

If  not  prepared  by  the  solicitor  to  the  commission, 
then 

Attending  solicitor  to  the  commission  for  a  list  of 
debts  .         •         .         •        ^        • 

Paid  him  for  copy  (sum  paid) 

Messengers  summoning  and  attending  commissioners 
to  sign  certificate  and  paid  for  room,  (where  ne 
cessary) 

Or,  if  no  messenger  employed,  attending  commission 
ers  to  appoint  a  time  for  signing  certificate 

Paid  commissioners 

Solicitor  to  the  commission 

Solicitor  to  the  bankrupt,  (if  a  different  solicitor) 

Drawing  and  engrossing  affidavit  of  conformity 

Oath,   Is.  6d,  in  London,  2s.  6d,  before  a  master 
extraordinary  in  the  Country. 

Attending  bankrupt  reading  over  affidavit,  &c.  to  get 
him  sworn         ...••.* 

Drawing  advertisement  of  allowance  of  certificate  . 

Copy  thereof 

Paid  for  warrant  for  publication  and  attending 

Paid  for  insertion  in  Uie  London  Gazette         * 

Attending  printer 

Paid  for  Gazette  and  Messenger  •        •        • 

Paid  fees  at  Bankrupt  Office  on  allowance,  if  only 
two  affidavits,  of  seeing  the  creditors  sign>  and 
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£    ».  d. 

of  conformity 1  17     0 

(If  mon  than  two  affidamti  2<.  for  every  addi- 
tional affidavit) 
Solicitor's  fee  thereon  ....  100 

Pftid  entering  the  certificate  of  lecordi  entry,  and  in- 

doraement  .  .  .  •  ..066 
Attending  to  get  same  entered  .  .  •  .068 
Porters,  &c. 0     5    0 


INDEX. 


*^*  The  reference$  to  the  Forms,  S^c,  in  the  Second  Part  of  the 

work,  are  in  italics. 


Abatement  :— An  action  does  not  abate,  by  the  bankruptcy  .of 
the  parties,  268  ;  nor  does  a  bill  in  equity,  268.  Commis- 
sion does  not  abate  by  the  demise  of  the  crown,  63. 

Absenting,  when  an  act  of  bankruptcy,  36. 

Accommodation  bills,  proof  upon,  80. 

Accounts  of  assignees,  to  be  audited  before  dividend,  211 ;  how 
assignees  compellable  to  produce  them,  211.     Form  of  the 
summons,  ii.  117  ;  of  the  account,  ii.  111.  118,  and  of  the  af- 
fidavit to  verify  it,  ii.  112^  and  of  the  memorandum  of  the  com' 
missiiOners  having  audited  it,  ii.  109.  117. 

Accounts,  distinct,  of  joint  and  separate  estate,  in  what  cases, 
291.  294. 

Act  of  bankruptcy,  33 — 49,  must  be  committed  within  England 
or  Wales,  34 ;  may  be  committed  after  the  party  has  left  off 
trade,  34 ;  and  once  committed,  cannot  be  purged,  34  >  but 
a  concerted  act  of  bankruptcy,  will  not  support  a  commission, 
34.  Departing  the  realm«  34 ;  being  out  of  the  realm,  and 
remaining  abroad,  35 ;  departing  from  his  dwelling  house,  35 ; 
otherwise  absenting  himself,  86 ;  beginning  to  keep  house,  36 ; 
suffering  himself  to  be  arrested  for  a  debt  not  due,.  38 ;  yield- 
ing himself  to  prison,  38 ;  sufferiug  himself  to  be  outlawed, 
38 ;  procuring  himself  to  be  arrested,  or  his  goods  taken  in 
execution,  &c.  39 ;  fraudulent  conveyance,  39 ;  fraudulent 
surrender  of  copyholds,  43 ;  fraudulent  transfer,  &c.  of  his 
goods,  43 ;  lying  in  prison  21  days  for  debt,  45 ;  escaping 
out  of  prison,  47 ',  filing  a  declaration  of  insolvency,  47 ; 
filing  a  petition  in  the  insolvent  debtors'  court,  48;  giv- 


>• 


180  Jndet. 

ing  moiidy  of  security  to  a  creditor  who  has  struck  a  docket 
against  huo,  48.  How  proved  before  the  commisnoners,  68^ 
ii.  10 ;  depotUioM,  ii.  10-~14 ;  how  proved  in  a  trial  at  law, 
259. 

Act  of  bankruptcy  by  Members  of  Parliament,  298,  299.    De- 
potitioni  to  prove,  ii.  10. 167. 

Act  of  bankruptcy  to  support  a  joint  commission,  281. 

Actions  by  and  against  Assignees,  251.    See  **  Aitignses, 

Actions  by  and  against  the  bankrupt,  277. 166. 

Actions  against  the  commissioners.  192.  9 — 11     See  "  Commu- 
sioner" 

Actions  against  the  messenger,  13 — 15.    See  "  Mestenger" 

Adjournment  of  the  choice  of  assignees,  117.  Memorandum 
tfureqf/n.  67.  143. 

Atyoumment  of  dividend,  ii.  116 ;  Memorandum  thereof,  ii.  116« 

Adjournment  of  the  finid  examination,  185,  sine  die,  185 ;  me- 
morandum  thereof,  ii.  78 ;  advertisement  thereof,  ii.  79. 

Adjudication,  69 ;  memorandum  thereof,  ii.  14. 

Administrator.    See  "  Executor.** 

Admissions  by  bankrupt,  in  what  cases  evidence,  57.  67.  258, 
259. 

Advertisement  in  the  Gazette : — of  the  adjudication,  &c.,  70  ; 
form  of  it,  ii.  25 ;  in  what  cases  suspended,  70.  AdvertiU' 
ment  of  declaration  of  inaolveney,  ii.  10  ;  of  a  meeting  for  the 
choice  of  ettigneet,  ii.  67  ;  of  a  meeting  for  the  ehdee  of  new 
amigneet,  ii.  126 ;  for  the  ehoioe  of  assignees  under  a  renewed 
eommurien,  ii.  1 54 ;  that  new  cusignees  have  been  chosen,  iL 
189 ;  of  the  adjournment  of  the  final  examination,  ii.  79 ;  for 
the  allowance  rfthe  certificate,  ii.  102  ;  of  a  meeting  for  attdit- 
img  the  assignees*  accounts,  and  for  a  dividend,  ii.  109 ;  the 
like,  for  audit  and  further  dividend,  ii.  1 1 7 ;  the  like,  for  a  final 
dividend,  ii.  120 ;  rfthe  time  for  surrendering  being  enlarged, 
ii.  88  ;  of  a  meeting  for  creditors  to  consent  to  anignees  com- 
mencing euits,  i^c,  ii.  104  ;  rfthe  sale  rf  the  bankrupfs  effects, 
ii.  106  ;  for  meeting  of  creditors  to  consent  to  a  supersedeas, 
u.  146. 

Affidavit  of  petitioning  creditor's  debt,  58 ;  by  whom  to  be  made, 
58 ;  how  the  bankrupt  is  to  be  described  in  it,  59.  Form  of 
it,  ii.  I ;  the  like,  wnere  there  are  tvoo  or  more  petitioning  credi-' 
tors,  ii.  1  }  the  like,  for  a  country  commistion,  ii.  2 ;  affirmation 
rf  a  Quaker,  for  this  like  purpose,  ii,  3.  Defects  in  it,  how 
aided,  59. 

Afidavit  rf  defrt,  by  a  creditor  residing  at  a  distance,  n,  42,  or 
'  mbrotui,  ii.  42.    See  '*  Deposition.** 

Afidavit  rf  theexecution  of  a  power  rf  attorney,  ii.  47  ;  rfthe  sig* 
natwe  rf  creditors  to  a  cert^cate,  ii«  100  >  rfthe  signature  rf 
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ereditcTs  to  a  consent  for  a  supersedoas,  ii.  128.  148 ;  of  the 
bankrupt,  that  hit  eert^eatevae  fairly  i^tained,  ii.  101  ;  of  the 
amgneesy  of  the  truth  of  their  aceountt,  ii*  1 12. 

Affidavit  of  the  senrice  of  a  petition,  237 ;  form  of  it,  ii,  156. 
Affidavit  in  support  of  a  petition,  238  ;  form  of  it,  ii.  123. 
125.  155.    Affidavits  in  answer,  239,  in  reply,  239. 

Afirmation  by  a  Quaker,  ii.  3.  32.  93. 

Agent,  in  what  cases  subject  to  the  bankrupt  law,  26 ;  proof  of 
debt  by,  107  ;  claim  by,  ii.  43. 

Aliens,  subject  to  the  bankrupt  law,  32. 

Allowance  to  bankrupt,  275.  183;  under  a  joint  commission, 
296. 

Allowance  of  the  certificate,  203,  form  thereof,  ii.  102 ;  adver- 
tisement thereof  in  the  Gazette,  203, /orm  thereof,  ii.  102. 

Ambassadors,  servants  of,  subject  to  the  bankrupt  laws,  33. 

Annuity,  proof  for,  88,  depositien,  ii.  27  ',  proof  by  surety  for  an- 
nuity, 98. 

Appeal  from  the  decision  of  Vice  Chancellor  upon  petition, 
245 ;  none  from  the  decision  of  the  Lord  Chancellor,  21. 

Apprentice  fee,  proof  for,  87 ;  allowance  for,  87 ;  form  of  an 
order  of  commissioners  for  such  allowance,  ii.  44. 

Appropriation,  specific,  of  property  by  bankrupt,  its  effect, 
153;  of  property  of  others  in  the  bankrupt's  possession,  its 
effect,  169. 

Arbitration,  assignees  cannot  submit  disputes  to,  wiUiout  consent 
of  creditors,  268.  ii.  104.  Form  of  advertisement  of  meeting 
ef  creditors  to  consent,  ii.  104.  Memorandum  of  such  meeting, 
ii.  105. 

Arrest :  trader  suffering  himself  to  be  arrested  for  a  debt  not 
due,  38,  or  procuring  himself  to  be  arrested,  39,  when  an  act 
of  bankruptcy. 

Arrest,  privilege  from: — of  creditor,  111.280; — of  witness, 
195; — of  bankrupt,  after  surrender,  181,  at  all  times  as  to 
debts  proved,  277,  and  if  certificated,  as  to  all  debts  prove  - 
able,  210.  277.  ii.  103. 

Assignees,  their  rights,  duties,  liabilities,  &c.  246. — 

1.  Their  rights,  246;  as  to  the  bankrupt's  property,  246 ;  as  to 
the  appointment,  &c.  of  the  solicitor,  247  ;  they  have  the 
custody  of  the  proceedings,  &c.  247  ;  they  may  reimburse 
themselves  out  of  the  estate,  248  ;  they  may  depute  others 
to  act  for  them,  248;  they  may  sue  out  a  commission 
against  a  debtor  of  the  bankrupt,  248,  or  prove  upon  his 
estate,  1  OH,  form  of  deposition,  ii.40;  they  may  call  on  the 
petitioning  creditor  for  the  particulars  of  his  debt,  56 ;  de- 
termination of  the  majority  binds  the  others,  248. 
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Auignees,  S^c,  (etmtinued,) 

2.  Their  dutieft,  248,  in  calling  meetings,  248;  collecting 
debts,  248 ;  paying  the  proceeds  of  the  estate  into  the  hands 
of  the  bankers,  249.  119.  179;  keeping  accounU,  249, 
(how  compellable  to  produce  them,  211.  249 ;  accounts  to 
be  audited  before  dividend,  211  i  form  rf  them,  ii.  111. 
117 ;  affidavit  of  the  truth  of  them,  ii.  112) ;  preventing 
frauds,  25() ;  distributing  the  estate,  250 ;  filing  certificate 
of  unclaimed  dividends,  250. 

3.  Their  liabilities,  250 ;  to  the  solicitor  and  messenger  for 
the  amount  of  their  bills,  250 ;  to  the  commissioners  upon 
their  covenant  for  indemnity,  250 ;  to  the  owners  of  pro- 
perty taken  by  them,  250 ;  for  the  acts  of  their  agents, 
250 ;  for  money  received  l>y  them  as  assignees,  251 ;  not 
liable  for  rent,  unless  they  accept  the  lease,  251 ;  not  liable 
for  the  default  of  each  other,  251  ;  cannot  be  relieved  from 
their  liability,  251. 

4.  Actions  by  and  against  them,  251 : — ^what  actions,  by  as- 
signees, 251;  against  assignees,  254 ;  who  to  be  parties,  in 
actions  by  assignees,  254.  296,  against  assignees,  256 ; 
declaration,  256 ;  defence,  in  actions  by  assignees,  256 ; 
f  statute  of  limitations,  257,  set  off,  257. 90 — 95,  payment 
of  money  into  court,  258),  in  actions  against  assignees,  258 ; 
evidence,  in  actions  by  assignees,  258,  in  actions  against 
assignees,  258 ;  proof  of  the  petitioning  creditor's  debt, 
258,  trading,  259,  act  of  bankruptcy,  259,  commission, 
260,  assignment,  260,  and  cause  of  action,  260 ;  in  what 
cases  the  depositions  are  conclusive  evidence  of  the  peti- 
tioning creditor's  debt,  trading,  and  act  of  bankruptcy, 
260,  in  what  cases  these  facts  need  not  be  proved,  without 
notice,  261 ;  what  documents  to  be  entered  of  record,  be- 
fore given  in  evidence,  264 ;  what  office  copies  evidence, 
264 ;  witnesses,  265,  creditors,  265,  assignees,  265,  the 
bankrupt,  266,  the  bankrupt's  wife,  266;  judgment,  &c. 
267 ;  costs,  267  ;  debtor  to  the  estate,  discharged  by  pay- 
ment to  the  assignees,  267.    Action  commenced  by  bank- 
rupt, and  continued  by  the  assignees,  268. 

5.  Suits  in  equity,  &c.  268 : — in  what  cases,  268,  with  con- 
sent of  creditors,  269,  in  whose  names,  270  ;  evidence, 
270,  271.  Submission  of  disputes  to  arbitration,  269. 
Compounding  or  taking  secunty  for  debts  due  to  the 
estate,  269.  Advertisement  of  the  meeting  to  consent  to  the  as- 
iignea  commencing  tuits,  ^c,  ii.  104 ;  Memorandum  thereof, 
ii.  105.  Consent  of  commissioners  where  one-third  in  value  rf 
the  creditors  do  not  attend  the  meeting,  ii.  105. 
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Assigneet,  Sfc,  (continued,) 
6«  Effect  of  the  death,  bankruptcy  or  removal  of  an  assignee, 
271.  118,  as  to  the  bankrupt's  estate,  271,  as  to  suits 
commenced,  271,  272,  as  to  money  received  by  him,  271, 
272. 

Assignees,  choice  of: — who  may  be  chosen,  115 ;  to  be  chosen 
at  the  second  public  meeting  or  adjournment  thereof,  116,  by 
the  majority  in  value  of  the  creditors  present  who  have  proved 
debts  of  £10  or  upwards,  116 ;  advertisement  of  the  meeting, 
ii*  67 ;  the  tame  under  a  renewed  commission,  ii.  154 ;  memoran- 
dum of  the  choice^  and  acceptance,  1 18,/omi  of  it,  ii.  48.  In 
what  cases  removed,  118 ;  for  misconduct,  118,  upon  becoming 
bankrupt,  118,  see  ii.  125,  or  at  their  own  request,  119.  See 
"  Renmal  rf  Assignees  "  Appointment  of^bariier,  119)  pro> 
duce  of  the  estate  to  be  paid  into  his  bank,  120 ;  or  it  may 
be  ordered  to  be  investea  in  Exchequer  bills,  120 ;  penalty 
on  assignees  retaining  it  in  their  hands,  120. 

Assignees,  choice  of,  under  joint  and  separate  commissions, 
290. 

Assignees,  in  what  cases  competent  witnesses,  265 ;  may  prove 
the  petitioning  creditor's  debt,  if  they  have  released  their  own 
debts,  265.  52 ;  in  what  cases  they  may  retain  dividends,  for 
debts  due  to  them  individually  by  creditors,  213. 

Assignee  of  chose  inaction,  proof  by,  108 ;  deposition  by  assignee 
of  a  bond,  ii.  37,  hy  assignee  of  a  debt,  ii.  39. 

Assignment,  and  what  passes  under  it,  121. 

1.  The  assignment,  121.  Form  of  it,  ii.  49,  after  aprovi' 
sional  assigwnent,  ii.  56  ;  memorandum  of  its  being  executed, 
ii.  66.  To  what  time  it  relates,  as  to  personal  property,  12 1, 
as  to  real  property,  121,  as  against  the  King,  122,  or  where 
the  act  of  bankruptcy  is  by  lying  in  prison,  121.  In  what 
cases,  and  how  vacated,  122. 

2.  What  property  passes  under  the  assdgnment,  123:— all  to 
which  the  banJcrupt  was  entitled  at  the  date  of  the  act  of 
bankruptcy  or  afterwards,  123 :  Fee  simple  and  estate  for 
life,  &c.,  124,  whether  in  possession,  remainder  or  lever- 
sion,  124,  whether  of  corporeal  or  incorporeal  heredita- 
ments, 125:  Estate  tail,  125:  Copyholds,  126:  Lease- 
hold,  126,  if  the  assignees  choose  to  accept  them ;  126, 
(what  shall  be  deemed  ah  acceptance,  127) :  Conditional 
estates,  129,  either  commencing  upon  the  performance  of 
a  condition,  129  ;  or  defeasible  upon  the  performance  of  a 
condition,  129,  such  as  mortgages  or  pledges  of  the  bank- 
rupt's lands  or  goods,  129,  made  before  bankruptcy,  130, 
and  which  the  assignees  may  redeem,  130 ;  or  where  the 
bankrupt's  interest  in  lands  or  goods  is  defeasible  upon  the 
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perfonnance  of  a  condition  or  happening  of  a  contigency, 
13 1»  at  where  he  is  mortgagee,  pawnee,  lessee  upon  con- 
dition, £cc.,  131 :  Powers,  132:  Personal  property,  132, 
which  has  not  been  obtained  by  fraud,  133  :  Debts,  con- 
tracts, and  other  choses  in  action,  134:  Goods  and  chattels 
of  others   in  the  bankrupt's  possession,  order,  or  dispo- 
sition, by  the  consent  and  permission  of  the  true  owner,  at 
the  time  he  became  bankrupt,  and  whereof  he  was  reputed 
owner,  or  whereof  he  had  taken  upon  him  the  sale,  altera- 
tion or  disposition  as  owner,  137—146:  Property  of  the 
bankrupt  in  the  possession  of  others,  146;  holden  in  trust 
for  him,  146 ;  or  mor^aged  or  pledged  by  him,  or  on  which 
the  holder  has  a  lien,  146,  (lien,  general  or  particular,  147, 
in  what  cases,  146 — 152,  and  against  whom,  151,  152)  ; 
or  which  has  been  specifically  appropriated  by  him  before 
his  bankruptcy,  153 ;  or  which  has  been  purchased  by  him, 
but  not  delivered  to  him,  154,  (stoppage  in  transitu,  154, 
in  what  cases,  154,  at  what  time,  155 — 159,  and  how, 
158,   159 ;  or  which  has  been  seized  under  an  execution, 
159 ;  or  which  has  been  returned  by  the  bankrupt  before 
his  bankruptcy,  to  the  person  from  whom  he  purchased  it, 
160;  or  which  has  been  voluntarily  conveyed  by  the  bank- 
rupt,   160;   or  which  has  been  voluntarily  delivered  by 
him  to  a  creditor,  in  contemplation  of  bankruptcy,  with  a 
view  of  giving  him  a  fraudulent  preference,  161 — 163: 
Property  of  the  bankrupt's  wife,  in  what  cases  163,  164  : 
Property  in  the  public  funds,  &c. ,  and  how  transferred,  1 65 : 
Bankrupt's  moiety  of  estates  in  joint  tenancy  or  in  common, 
165:  Bankrupt's  future  property,  166.    Property,  wheie 
situate,   166.    Penalties  and  forfeitures  under  the  statute, 
also  go  to  the  assignees,  166. 
Ezce|>tions :  Property  in  the  bankrupt's  poasession  in  auter 
droit,  167,  as  trustee,  167,  or  officer  of  a  friendly  society, 
168,  or  executor,  &c.,  168,  or  factor,  169,  or  placed  in  his 
hands  for  a  specific  purpose,  169,  or  received  by  him  as 
overseer  of  the  poor,  &c.  171 :   Conveyances,  contracts, 
executions  without  notice,  171  :  Payments  by  or  to  the 
bankrupt,    without  notice,    174 :   Delivery  of  his  goods, 
&c.  to  the  bankrupt,  without  notice,  175 :  Notice,  what, 
175. 

3.  Concealment  and  discoveiy  of  the  bankrupt's  property, 
176* 

4.  How  the  property  is  to  be  disposed  of  :•— by  sale,  either 
before  the  commissioners,  or  by  public  auction,  or  by  pri- 
vate contract,  177  ;  sale  to  be  advertiaed,  177  ;  who  may 
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Ind,  177.  Sale  of  an  office,  how,  178.  What  title  to  be 
made  to  the  purchasers,  1 78 ;  bankrupt  to  join  in  convey- 
ance, 178;  title  of  purchaser  not  to  be  impeached,  un- 
less, &c.,  179.  Purchaser  how  compellable  to  complete 
his  purchase,  179.  Produce  of  sale  to  be  paid  into  the 
bank,  179. 
Assignments  under  joint  and  separate  commissions,  291,  and 

what  property  passes  under  theih,  291 — ^295. 
Assignment,  provisional,  69,  in  what  cases,  70.    Form  of  it,  ii. 
17  ;  memorandum  of  its  esoeuthn,  ii.  22 ;  form  of  an  astign* 
ment  after  a  pronti&nal  assignment,  ii.  56. 
AseignmeHt  to  new  asstgneeSf  ii.  127. 
Ass^nment,  how  proved,  260. 
Attachment.    See  "  Foreign  attadmtent" 
Attorney,  not  a  scrivener,  24 ;  may  be  petitioning  creditor,  51. 

See  "  SaHeitor." 
Audit  of  the  assignees'  accounts  before  dividend,  211 ;  adver^ 
tiaement  of  meeting  far,  ii.  109;  mamorandum  thereof,  ii.  109. 
117.     .See  "Dividend.** 
Auter  droit,  property  in  bankrupt's  possession  in,  does  not  pass 

to  his  assignees,  167 — 171. 
Attzilary  commission,  65  ;  in  what  cases,  65,  and  the  authority 
conferred  by  it,  65. 

6 

Bail  of  certificated  bankrupt,  discharged,  211. 

Balance  sheet,  it  73. 

Bank  of  England  stock,  proprietors  of,  not  subject  to  the  bank- 
rupt law,  t31. 

Banker,  subject  to  the  bankrupt  law,  23 ;  intitled  to  general 
lien,  147. 

Banker,  appointed  by  the  creditors,  119,  or  by  the  commis- 
sioners, 119  ;  produce  of  the  bankrupt's  estate  to  be  lodged 
with  him,  179,  119;  if  none  appointed  money  to  be  paid 
into  the  Bank  of  England,  1 19.  Memorandum  of  the  appoint- 
ment, ii.  48. 

Bankrupt,  who  may  be,  23—33 ;  bankers,  23  ;  brokers,  23 ; 
scriveners,  24;  underwriters,  24;  warehousemen,  24;  whar- 
fingers, 25,  packers,  25  ;  builders,  25  ;  carpenters,  25 ;  ship- 
wi-ights,  25  ;  victuallers,  25;  innkeepers,  &c.25;  dyers,  25; 
printers,  25;  bleachers,  25;  fullers,  26;  calenders,  26; 
cattle  or  sheep  salesmen,  26 ;  persons  using  the  trade  of  mer* 
chandise,   26 ;   persons  seeking  their  living  by  buying  and 
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Certificate  under  a  joint  oommiwion,  295,  under  a  separate 
commission,  295. 

Certificate  under  a  second  commissioB,  its  efiSect,  209. 

Certificate,  plea  of,  278. 

Ctrtt/Eeete  if  eommisBioMrs,  rf  thi  cotuent  of  erediton  to  a  mper- 
tedeat,  ii.  145.  same  under  Lord  FAdxnCi  order ,  ii.  148. 

CtrtifiicaU  of  eommmumtn,  under  Lard  AptU}f*t  order ^  ii.  165. 

CertxfieeXe  ^  committumere  to  the  epedher  rf  the  House  of  Com- 
mofM,  ii.  1^. 

Certificate  of  unclaimed  dividends,  in  what  cases,  215,  250. 

Chancellor,  his  authority  in  cases  of  bankruptcy,  19,  appellate, 
19,  original,  20.    No  appeal  from  his  decision,  21. 

Child  of  bankrupt,  proof  by,  105. 

Choice  of  assignees.    See  "  Auignees," 

Choses  in  action,  pass  to  assignees,  134 ;  proof  by  the  assignee 
of,  108. 

Claim,  how  and  in  what  cases,  110.  Form  of  it  by  a  creditor,  ii. 
43  ;  6j^  a  clerk  or  agent,  ii.  43  ;  on  a  bottomry  or  respondentia 
bond,  or  policy  of  insurance,  ii.  43.  when  struck  out,  ii.  120. 

Clergymen,  subject  to  the  bankrupt  law,  33. 

Clerk,  proof  for  salary  of,  88 ;  allowance  to,  88 ;  farm  rf  order 
for  allowance,  ii.  44. 

Cofifee-house  keeper,  subject  to  the  bankrupt  law,  25. 

Collector  of  taxes,  proof  by,  107. 

Commission  of  bankrupt,  62,  what,  62  $  form  rf  it,  ii.  5 ;  to 
whom  directed,  62>  63  ;  when  to  be  sealed,  61.  Within 
what  time  to  be  prosecuted,  64.  By  suing  it  out,  the  pe- 
titioning creditor  elects  to  prove  under  it,  and  not  by  action, 
&c.  65.  In  what  cases  amended,  63.  In  what  cases,  it 
abates,  63.  Renewed  commission,  8,  64  ;  Petition  for,  ii. 
153,  form  rf,  ii,  153.  New  commission,  in  what  cases, 
63,  64,  and  to  whom  directed,  64.  Auxiliary  commission, 
65,in  what  cases,  65,  and  the  authority  conferred  by  it,  65. 

Commission,  joint.  See  **  Joint  and  Separate  Commission,** 

Commission,  how  proved,  260. 

Commissioners,  4: — Lists  of,  4j  how  appointed,  io  London 
commissions,  6,  7,  in  country  commissions,  7  ;  they  should 
not  be  creditors,  7 ;  they  cannot  be  assignees,  8,  nor  pur- 
chasers of  the  bankrupt's  property,  without  consent,  8.  Their 
oath,  and  by  whom  admimstered,  8,  66  ;  tnemerandum  rf  their 
having  taken  it,  ii.  7.  26.  The  major  part  of  them  may  exe- 
cute Sieir  duties,  £cc.  8«  Their  decisions,  8.  Their  fees,  9. 
Their  authority,  where  a  riot  or  disturbance,  &c.is  committed 
in  their  presence,  7.  Actions  against  them,  in  what  cases,  9 ; 
•  notice  thereof,  10,  II,  and  form  rf  it,  10;  tender  of  amends 
11  ;  limitation  of  action,  11  -,  plea  and  evidence,  12;  no 


proof  of  petitioiiiiig  creditor's  debt,  &c.  unlets  notice,  12 ; 
inspection  of  bankrupt's  examination  by  the  court,  12. 

Commitment,  See  "  Wanwa," 

Common,  property  of  tenant  in,  passes  to  assignees,  165. 

Composition  deed,  person  signing  may  be  petitioning  creditor, 
in  what  cases,  52. 

Composition,  creditors  accepting,  their  consent  to  supersede, 
224.     Commisnoners  eertificate  of  such  ameent,  ii.  148. 

Compounding  with  debtors  to  the  estate,  not  without  consent  of 
creditors,  268. 

Concealing  bankrupt's  property,  penalty,  176. 

Concerted  act  of  bankruptcy,  will  not  support  a  commission,  34. 
222.     See  "  48." 

Conditional  estates,  pass  to  the  assignees,  in  what  cases,  129 — 
132. 

Content  of  eowuniuionert  for  amgnees  to  inttitute  «u«ts,  i^c, 
form  of  ii.  105. 

Consent  of  creditors,  necessary  before  assignees  can  commence 
suits  in  equity,  submit  disputes  to  arbitration,  compound  with 
or  take  security  from  debtors  to  the  estate,  268,  ii.  104 ;  meet- 
ing ef  erediton  to  content,  ii.  104.  Advertiaement  of  the  m/eetmg 
to  content,  8^e.  ii.  104 ;  menurandvm  of  the  meeting,  ii.  105. 

Consent  of  creditors  to  the  commission  being  superseded,  223  ; 
affidavit  thereof,  ii.  144  ;  eommitsionert*  certi^eate  thereof,  ii. 
145  ;  memfft'undum  of  tigning,  ii.  146.  150. 

Consolidation  of  joint  and  separate  estates,  in  what  cases,  294. 

Contemplation  of  bankruptcy,  property  given  in,  by  trader  to 
his  creditor,  in  what  cases  it  passes  to  the  assignees,  160 — 
162. 

Contingent  debts,  proof  for,  89,  90. 

Continuance  by  assignees,  of  action  commenced  by  the  bankrupt, 
268,  of  suits  commenced  by  bankrupt,  268. 

Contracts,  pass  to  the  assignees,  134. 

Contracts  with  bankrupt  after  an  act  of  bankruptcy,  when 
valid,  171. 

Conveyance,  fraudulent,  of  lands  or  goods,  when  act  of  bank- 
ruptcy, 39. 

Conveyance,  voluntary,  by  bankrupt,  its  effect,  160. 

Conveyance  of  property  in  trust  for  creditors,  when  an  act  of 
bankruptcy,  41. 

Conveyance  by  the  assignees,  bankrupt  to  join  in,  178. 

Copy  of  deposition,  not  given  to  witness  as  of  right,  198. 

Copy.     See  "  Office  copies  " 

Copyholds,  pass  to  assignees,  126;  fraudulent  surrender  of 
when  an  act  of  bankruptcy,  43,  not  included  in  the  bargain 
and  sale,  ii.  59,  sale  of,  126,  tee  "  SaUr 
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Corporation,  proof  by,  107  ;  depontion,  ii.  41. 

Costs,  215  .'—costs  of  suing  out  the  commission,  what,  216, 
form  of  bill  for,  ii.  1 70,  how  taxed,  and  by  whom  payable,  217 ; 
costs  after  choice  of  assignees,  what,  216,  how  taxed,  217, 
and  by  whom  payable,  216.  Taxation  of  them,  217,  ii.  68. 
Remedy  for  them,  218. 

Costs  under  joint  and  separate  commissions,  296. 

Costs  upon  a  petition,  243. 

Costs  in  actions  by  and  against  assignees,  267. 

Costs,  proof  for,  83  ;  depositions,  ii.  37. 

Costs,  solicitor's  lien  for,  16.  148. 

Covenant,  proof  by  creditor  upon,  77,  deposition,  ii.  37. 

Covenant,  bankrupt  not  liable  to,  in  what  cases,  127. 

Court  of  commissioners  of  bankrupt,  1  ;  where  holden,  1  ;  for 
public  meetings  only,  1 ;  and  for  meetings  under  London 
commissions  only,  1.  Private  meetings,  where  holden,  1,  2. 
Meetings  under  country  commissions,  where  holden,  2. 

Creditor,  his  rights,  if  he  prove  his  debt,  279,  if  he  do  not  prove, 
280  ;  his  privilege  from  arrest,  while  attending  to  prove  his 
debt,  111.280;  his  right  to  petition,  280.  In  what  cases 
competent  as  a  witness,  265 ;  not  competent  to  prove  the 
petitioning  creditor's  debt,  &c.  before  the  commissioners,  un- 
less he  sell  his  debt,  67. 

D. 

Damages,  proof  for,  83,  deposition,  ii.  37. 

Death  of  assignee,  its  effect,  271,  272.  118;  of  provisional 
assignee,  70  ;  of  bankrupt,  its  eflect,  64.  279 ;  of  commis- 
sioner, its  effect,  8  ;  of  creditor,  its  effect,  109. 

Debts  due  to  the  bankrupt,  pass  to  his  assignees,  134. 

Debts,  proof  of.     See  "  Deposition,''     "  Proof  of  Debt," 

Declaration,  in  actions  by  assignees,  256. 

Declaration   of  insolvency,   filing,  an  act  of  bankruptcy,  47; 
form  of,  ii.  10,  advertisement  <f,  ii.  10. 

Defence,  in  actions  by  assignees,  257,  in  actions  against  assig- 
nees, 258. 

Delivery  of  his  goods,  &c.  to  bankrupt,  after  an  act  of  bank- 
ruptcy, in  what  cases  permitted,  175. 

Denizen,  subject  to  the  bankrupt  law,  32. 

Departing  from  dwelling  house,  when  an  act  of  bankruptcy,  35. 

Departing  the  realm,  when  an  act  of  bankruptcy,  35. 

Deposition  of'  the  petitioning  creditor  as  to  his  d^t,  ii.  8. 

Deposition  as  to  the  trading,  ii.  8. 

Deposition  as  to  the  act  (f  bankruptejf,  ii.  10—14  ;  by  beginning 
to  keep  house,  ii.  II,  departing  the  realm,  ii.  12,  departing  from 
his  dwelling  house,  ii.  12,  lying  in  prison,  ii.  12,  wnd  fraudu" 
lent  conveyance,  ii.  12.     Compounding  with  petitioning  eredi- 
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tor,  ii.  14.     The  like,   of  an  act  of  bankruptcy,  by  a  member 
of  Parliament,  ii.  10.  167. 

DepositioTia  of  creditors,  in  proof  of  debts : — on  a  bill  of  exchange 
or  promissory  note  received  from  a  third  person,  ii.  29 ;  the  like 
upon  a  bill  or  note  received  from  the  bankrupt  for  money,  ii.  30  ; 
the  like,  upon  a  bill  or  note  received  from  the  bankrupt  for  goods 
sold  and  delivered,  ii.  31:  Deposition,  ii.  32,  and  Quaker*s 
affirmation,  ii.  32 ;  for  property  sold,  ii.  32, ^r  property  hired, 
ii.  33,  for  rent,  ii.  33,  for  board  and  lodging,  ii.  34,  for  school- 
ing, ii.  34,  for  horse  keep,  ii.  34,  for  work  and  labour,  ii.  34, 
for  wages,  ii.  35,  for  carriage,  ii.  35,  for  premiums  of  insur- 
ance, ii.  36,  for  money t  ii^  36,  on  a  policy  of  insurance,  ii.  36, 
on  a  bond  by  the  obligee,  ii.  36,  on  a  bond,  by  the  assignee,  ii. 
37,  on  a  deed,  ii.  37,  on  a  Judgment,  ii.  37,  on  a  decree  ii.  37, 
for  an  annuity,  ii.  37,  for  money  paid  by  a  surety,  ii.  38,ybr  a 
contingent  debt,  ii.  38,  where  the  debt  has  been  sold,  ii.  39 ; 
where  there  are  mutual  debts,  ii.  39  ;  where  the  creditor  has  al- 
ready proved  another  debt,  ii.  39. 41 ;  and  for  two  or  more  species 
of  debt  in  the  same  affidavit,  ii.  39.  Depositions  of  debt  by  par- 
ticular persons: — by  a  partner,  ii.  40,  by  the  assignee  of  a 
bankrupt,  ii.  40,  by  an  executor  or  administrator,  ii.  40,  by  a 
corporation  or  public  company,  ii.  41.  Affidavit  of  debt  by 
a  creditor  residing  at  a  distance,  ii.  42  ;  the  like  by  a  cre- 
ditor residing  at  a  distance,  ii.  42  ;  the  like  by  a  creditor  re- 
siding abroad,  ii.  42  ;  claim  by  a  creditor,  ii.  43 ;  claim  by 
a  clerk  or  agent,  ii.  43  ;  claim  upon  A  bottomry  or  respondentia 
bondt  or  on  a  policy  of  insurance,  ii.  43. 

Deposition  of  the  bankrupt,  ii.  86  ;  of  a  witness,  ii.  93. 

Deposition  of  the  service  of  the  bankrupt's  summons,  ii.  84,  88 ;  of 
a  witnesses  summons,  ii.  95. 

Deposition,  copy  of,  not  given  to  witness  as  of  right,  198. 

Deposition  of  petitioning  creditor's  debt,  &c.  in  what  cases  evi- 
dence, 260. 

Discharge  of  bankrupt,  npon  creditor  proving  his  debt.  III  — 
113  ;  upon  his  obtaining  his  certificate,  ii.  103. 

Discovery  of  any  part  of  the  bankrupt's  estate,  reward  for,  176. 

Disposal  of  the  bankrupt's  property,  how,  177 — 179.  See 
"  SaU:' 

Disputing  the  commission,  notice  of  bankrupt's  intention  to  do 
so,  260,  261. 

Distinct  accounts  of  joint  and  separate  estate,  in  what  cases, 
291,  293. 

Disturbance  in  the  presence  of  commissioners,  how  punished,  7. 

Dividend,  211 : — Accounts  of  the  assignees  to  be  audited  be- 
fore dividend,  211 ;  affidavit  of  the  truth  of  them,  ii.  112  ; 
how  assignees  compellable  to  produce  their  accounts,  211 ; 
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form  of  the  sumtnom,  ii.  117.  Dividend  declared,  how  and 
when,  212,  and  who  entitled  to  it,  213  ;  how  paid,  213,  and 
in  what  cases  an  assignee  may  retain  it  for  a  deht  due  to  him 
by  the  creditor,  213.  Final  dividend,  when  and  how,  213. 
Remedy  for  dividends,  by  petition  only,  not  by  action,  214. 
Unclaimed  dividends,  how  to  be  disposed  of,  214.  Memo' 
randum  rf  commiuumert  calling  a  meeting  to  audit  assignees' 
accounts,  ii.  108.  Advertisement  rf  meeting  for  auditing  as- 
signees* accounts,  and  for  a  first  dividend,  ii.  109  ;  the  lUi  for 
afiirthgr  dividend,  ii.  Ill  ;th£  like  for  a  final  dividend,  ii.  120. 
Memerandtan  of  the  commissioners  having  audited  the  accounts, 
ii.  109,  118.  Order  for  a  first  dividend,  ii.  100  ;  for  a  further 
dividend,  ii.  117  ;  for  a  final  dividend,  ii.  120.  Memoremdum 
of  commissioners  for  a^foumment  of  dividend,  ii.  116.  Order 
to  pay  a  dividend,  ii.  1 14.  Power  of  attorney  to  receive  divi- 
dend, ii.  115  ;  receipt  for  it,  ii.  115. 

Dividend  under  joint  and  separate  commissions,  296  j  order  for 
dividend  under  a  joint  commisnon,  ii.  165. 

Docket  and  commission,  58  : — ^Affidavit  of  debt,  58  ;  by  whom 
made,  58 ;  and  how  the  bankrupt  must  be  described  in  it, 
59  ;  form  of  it,  ii.  1 — 3  ;  defects  in  it,  how  remedied,  59. 
The  bond,  60,  by  whom  given,  60,  how  attested,  60  ;  form 
of  it,  ii.  3  ;  how  and  in  what  cases  enforced,  60.    Petition, 

61  ;  form  ofit,n.4',  priority  of  it,  61.  iDocket  not  struck 
until  entered  in  the  docket  book,  62.  Commission,  62,  what, 

62  y  form  nf  ii,  ii.  5 ;  to  whom  directed,  62,  63 ;  when  to  be 
sealed,  61  ;  within  what  time  to  be  prosecuted,  64  ;  by  suing 
it  out,  creditor  elects  to  proceed  under  it,  and  not  by  action, 
&c.  65.  Adjudication,  69  ;  mumorandvem  thereof,  ii.  14.  Pro- 
visional assignment,  69,  in  what  eases,  70  ;  form  cf  it,  ii.  17; 
memorandum  of  having  execuUd  it,  ii.  22.  Advertisement  in 
the  Gazette,  70 ;  form  tf  it,  ii.  25 ;  in  what  cases  suspeoded, 
70.    Summons  of  the  bankrupt,  71  ;  form  of  it,  ii.  23  ;  how 

.   served,  71.    Bankrupt's  surrender,  71. 

Drover,  subject  to  the  bankrupt  law,  31. 

Dyer,  subject  to  the  bankrupt  law,  31 ;  entitled  to  lien,  147. 


E. 

£ast  India  Company,  members  if  not  subject  to  the  bankrupt 

law,  32. 
Election  of  creditor  to  come  in  under  the  commission.  111 — 

113 ;  the  like  of  petitioning  creditor,  65. 
fimbezxling  property  by  bankrupt,  fekmy,  198. 
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Enrolment  of  bargain  and  sale,  ii.  67  ;  charge  of,  ii.  67. 

Enrolment  ofEce,  3. 

Equity  of  redemption,  passes  to  assignees,  129,  146. 

Equity  suits,  by  assignees,  268 — 270. 

Equitable  mortgage,  proof  by  creditor  having,  101. 

Escape  of  bankrupt,  gaoler  permitting,  penalty,  190. 

Escaping  out  of  prison,  when  an  act  of  bankruptcy,  47. 

Estates  tail,  pass  to  assignees,  125. 

Evidence,  in  actions  by  assignees,  258,  &c.,  in  actions  against 
assignees,  258,  &c.,  in  suits  in  equity,  by  or  against  assignees, 
270. 

Examination  of  the  bankrupt,  184.  Summons  and  warrant,  if 
the  bankrupt  be  at  large,  184 ;  form  of  the  summons,  ii.  ?3, 
86,  and  of  the  warrant,  ii.  90 ;  warrant  to  bring  him  up,  if  in 
custody,  185  ;  form  of  the  warrant,  ii.  79.  Examination,  185, 
186  ;  memorandum  of  the  last  examimition,  ii.  71 ;  form  of  de- 
position upon  otJier  examinations,  ii.  86  ',  last  examination, 
when,  185,  time  enlarged,  185,  or  adjourned  sine  die,  185  ; 
memorandum  of  adjournment,  ii.  78,  advertisement  thereof,  ii. 
79  ;  memorandum  of  the  time  for  surrendering  being  enlarged, 
ii.  82,  advertisement  thereof,  ii.  83.  Refusing  to  be  sworn,  or 
to  answer,  or  to  answer  satisfactorily,  bankrupt  may  be  com- 
mitted, 186  ;  what  a  refusal  to  answer,  187,  what  a  satisfac- 
tory answer,  what  not,  187,  188.  Warrant  of  commitment 
for  refusing  to  answer,  &c.  189  ;  /(»*m  of  it,  ii.  80,  87  ;  must 
specify  the  questions,  189 ;  maybe  made  in  the  absence  of  the 
bankrupt,  190.  Gaoler  permitting  escape,  penalty,  190.  Re- 
examination and  re-commitment,  191.  Habeas  corpus,  191. 
Action,  192.  Not  discovering  his  effects,  not  delivering  them 
up,  or  embezzling  them,  felony,  193.  Bankrupt  to  deliver 
up  books  of  accounts,  papers,  &c.  194. 

Examination  of  witnesses,  relative  to  the  bankrupt's  estate^  194, 
66,  Summons  and  warrant,  if  the  witness  be  at  large,  194; 
form  of  the  summons,  ii.  16,  91  ;  memorandum  of  his  non'atten- 
dance,  ii.  95 ;  deposition  of  the  service  of  the  summons,  ii.  95  ; 
and  of  the  warrant,  ii.  95 ;  habeas  corpus,  if  he  be  in  cus- 
tody, 195 ;  affidavit  for  it,  ii.  91  ;  prcscipefor  the  writ,  ii.  92: 
writ  of  habeas  corpus  thereon,  ii.  92  ;  same,  as  to  the  bank- 
rupt's wife,  195.  Witness's  privilege  from  arrest,  195. 
Examination,  195  ;  deposition,  ii.  93  ;  the  like  by  a  Quaker, 
ii.  93  ;  who  may  be  examined,  196,  and  upon  what  subjects, 
197  ;  witness  may  have  the  assistance  of  counsel,  197  ;  he 
cannot  have  copy  of  his  deposition,  as  a  matter  of  right,  198. 
Commitment  for  refusing  to  be  sworn,  or  to  answer,  or  to 
answer  satisfactorily,  195 ;  and  the  same  as  to  the  bank- 
rupt's wife,  196 ;  warrant  of  commitment,  198  ;  form  of  it, 
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u.  80,  87.    Habeas  corpus,  &c.  198.    Witness's  expenses, 
198. 

Exchequer  bills,  produce  of  the  bankrupt's  estate  may  be  vest- 
ed in,  120. 

Execution,  proof  by  creditor  who  has  taken  property  under, 
103 ;  trader  procuring  his  goods  to  be  taken  under,  in  what 
cases  an  act  of  bankruptcy,  39. 

Execution,  property  of  bankrupt  seized  under,  in  what  cases  it 
passes  to  the  assignees,  159;  in  what  cases  the  execution 
valid,  though  after  an  act  of  bankruptcy,  171. 

Executor,  subject  to  the  bankrupt  law,  in  what  cases,  32  ;  may 
be  petitioning  creditor,  51,  54  ;  proof  by,  108  ;  depotition,  ii. 
40 ;  property  in  his  hands,  as  such,  does  not  pass  to  his  as- 
signees, 168. 

Exhibit t  form  cf,  ii.  45. 

Expenses  of  witness,  in  what  case  paid,  198,  67. 

Expunging  of  proofs,  114,/onn  oj  undertaking  ttpay  tbsU  afu. 
107,  memorandum  of  commisdoners  having  expunged  a  pHrf, 
ii.  107. 

Extent,  in  what  cases  it  may  be  levied  on  the  bankrupt's  pre* 
perty,  174. 


F. 


Factor,  in  what  cases  subject  to  the  bankrupt  law,  26 ;  property 
of  others  in  his  possession  as  factor,  does  not  pass  to  his  as- 
signees, 169;  maybe  petitioning  creditor,  51 ;  entitled  to 
general  lien,  147. 

Farmer,  not  subject  to  the  bankrupt  law,  31. 

Fee  simple  estates,  pass  to  the  assignees,  124. 

Fees  of  commissioners,  9 ;  solicitors  responsible  for,  15. 

Fiat  of  the  Lord  Chancellor  for  a  cummissiotif  ii.  5. 

Final  dividend.     See  **  Dividend.** 

Foreclosure,  suit  for,  against  assignees,  268,  a  decree  for,  un- 
der Stat.  7.  Geo.  2.  c.  20,  s.  2,  cannot  be  obtained  by  the  as* 
signees  of  bankrupt  mortgagor,  without  his  consent,  259. 

•Foreign  attachment,  proof  by  creditor  who  had  seized  goods 
under.  103.  104.  Trader  procuring  his  goods  to  be  attached, 
when  an  act  of  bankruptcy,  39. 

Forfeitures  under  the  statute,  to  go  to  the  assignees,  166. 

Fraudulent  conveyance,  when  an  act  of  bankruptcy,  39. 

Fraudulent  surrender  of  a  copyhold,  when  an  act  of  bankruptcy, 
43. 

Fraudulent  gift  of  goods,  &c.  when  an  act  of  bankruptcy,  43. 


Index.  195 

Fraudulent  buying  and  selling  not  a  trading  to  support  a  com- 
mission, 48. 

Freehold  estates,  pass  to  assignees,  124. 

Freehold  property  of  a  deceased  trader,  liable  for  his  debts,  as 
well  by  simple  contract  as  by  specialty,  124,  in  notis. 

Friendly  society,  property  in  possession  of  banki-upt  as  officer 
of,  d!oes  not  pass  to  his  assignees,  168 ;  how  recoverable, 
168. 

Fuller,  subject  to  the  bankrupt  law,  26 ;  entitled  to  particular 
lien  only,  149. 

Future  property  of  bankrupt,  in  what  cases  it  passes  to  the  assig- 
nees, 166. 


G. 

Gaoler  permitting  bankrupt  to  escape,  penalty,  190. 
Gazette.    See  **  Advertieement" 

Gift,  fraudulent  of  goods,  &c.,  when  an  act  of  bankruptcy,  43. 
Grazier,  not  subject  to  the  bankrupt  law,  31. 
Guardian,  proof  of  debt  by,  108. 

Guinea  company,  members  of,  not  subject  to  the  bankrupt  law, 
31,  32. 


H 

Habeas  corpus,  to  bring  up  a  witness  in  custody,  for  examina- 
tion, 195 ;  affidavit  to  obtain  the  writ,  ii.91,  precipe  for  it,  ii. 
92.   the  vnrit,  ii.  92. 

Habeas  corpus,  to  bring  up  bankrupt,  to  be  discharged,  191 
the  like  for  a  witness,  198. 

Hearing  of  a  petition,  228,  239, 

Hotel  keeper,  subject  to  the  bankrupt  law,  25. 


I. 

Impounding  a  commission,  &c.,in  what  cases,  283. 
Incorporated  commercial   or  trading  companies,  members  of, 

not  subject  to  the  bankrupt  law,  31. 
Incorporeal  hereditaments,  pass  to  assignees,  125. 
India  stock,  proprietors  of,  not  subject  to  the  bankrupt  law,  32. 
Infant,  in  what  cases  subject  to  the  bankrupt  law,  33 ;  cannot 

be  a  petitioning  creditor,  52. 
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Inhabitant  of  parish,  proof  by,  lOS^ 

Innkeeper,  subject  to  the  bankrupt  law,  25  ;  entitled  to  parti- 
cular lien  only,  149. 

Insolvency,  deelaiatton  of,  iHiedf,  an  act  of  bankruptcy^,  47 ,  form 
0^,  ii.  10,  advetttsem^t  of,  ir.  10. 

Insolvent  debtoni'  act,  the  fifing  «  petition  to  take  tiie  benefit  of 
an  act  of  bankruptcy,  48,  bankrupt  mnf  be  diacliarged  un- 
der, 277. 

Insumnce.    See  "  Poliey,"  **  UndermiterJ* 

Intent  with  which  an  act  of  bankruptcy  is  committed',  43  ;  evi- 
dence of  it,  260, 69; 

Interest,  cannot  form  part  of  petitioning  creditor's  debt,  62 ; 
in  what  cases  proveable,  78,  86,  how  calculated  in  case  of  a 
surplus,  275. 

ItUerpreteTf  when  necestary  for'  the  examination  cf  the  bankrupt 
must  be  twomy  ii,  12,  farm  of  oath,  ii.  72. 

Issue,  in  what  cases;  directed,!  241 »  228,  ii.  141,.  and  hnw,  242, 
229.  Form  of  notice  at  to  proving  act  of  bemkrvifitcy,  en  trial 
of,  ii^l41* 


J. 


Joint  and  separate  commissions,  281.  Acts  of  bankruptcy  to 
support  jomt  commissions,  281.  Petitioning  creditor's  debt 
in  joint  commissions,  281,  in  separate  commissions,  28 1. 
The  commission,  281,  maybe  against  aU  or  some  of  the  part- 
ners in  a  firm,  281,  and  if  against  some,  another  coromisaion 
may  be  sued  out  against  the  remaining  partners,  282 ;  may 
be  superseded  as  to  one  partner,  and  stand  good  as  to  th^ 
rest,  282  ;  if  there  be  jomt  and  separate  commissions,  the 
separate  usually  superseded  or  impounded,  288.  Opening  the 
commission  and  declaring  the  parties  bankrupts,  283 ;  what 
the  commissioners  have  to  inquire  into  and  certify,  233',Jform  of 
the  certificate,  ii.  165.  Seizure  of  the  property  by  the  mes- 
senger, 284,  under  a  joint  commission,  284,  under  a  separate 
commission,  284.  Proof  of  debts,  under  a  joint  commission, 
284,  under  a  sepaiute  commission,  28^;  what  s^paratcf  debts, 
what  joint,  285 ;  what  joint  or  separate  at  the  election  of  the 
creditor,  288 ;  proof  by  one  partner  on  ihe  estate  of  anotliet; 
in  what  cases,  289  ',  mutual  defbts,  290.  G!frdic<^'df  ^assig« 
ne^s,  290 ;  who  ma^  vote  mliKler  a  separate  eilteni^3fi)n/^0, 
under  a  joint  commission,  290.  Assignment,  291 ;  wbirpro- 
perty  passes  by  the  assignment  or  bai^in  and  sale,  under  a 
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joint  commissioa,  291,  under  a  separate  commission,  294  ; 
^hat  joint  property,  what  separate,  292 ;  in  what  cases  con- 
solidated, 294.  The  bankrupt's  surrender  and  examination, 
295. '  The  certificate,  295  ;  by  whom  signed,  under  a  joint 
commission,  295,  under  a  separate  commission,  295 ;  effect 
of  a  certificate)  under  a  joint  commission,  295,  under  a  sepa- 
rate commission,  295.  Dividend,  296.  Costs,  296.  Super- 
sedeas, 296.  The  assignees  under  a  separate  commission 
may  commence  suits  in  their  names,  and  in  the  names  of  the 
remaining  partners,  296.  The  banknipt's  right  to  allowance, 
297. 

Joint  and  Separate  afmmisrion8,fmrmt  in,  ii.  164. 

Joint  debts,  what,  285  ;  what  joint  or  separate  at  election,  288. 

Joint  property,  what,  292. 

Joint  tenancy,  property  in,  passes  to  assignees,  165. 


K. 


Keeping  house,  when  an  act  of  bankruptcy,  36. 
King,  not  bound  by  the  bankrupt  laws,  122. 


» 


L. 


Labourer,  not  liable  to  the  bankrupt  law,  31. 

Last  examination.    5m  "  Exammatum  of  bankrupt. 

Lease,  bankrupt  dischai^d  of  covenants  in,  in  what  cases,  127. 

Leases  on  condition  to  l^  void  on  a  contingency,  in  what  cases 
they  pass  to  assignees,  131. 

Leaseholds  pass  to  assignees,  126,  if  they  choose  to  accept  them, 
127 ;  what  shall  be  deemed  an  acceptance,  127. 

Letter  of  attorney.    See  "  Power  of  attorney.** 

Lien,  146,  73,  general  or  particular,  146  ;  in  what  cases,  146, 
— 151  ;  and  against  whom,  151,  152. 

Lien,  proof  by  creditor  having,  103. 

life  estate,  passes  to  assignees,  124. 

limitation  of  actbn,  in  actions  against  assignees,  257,  in  ac- 
tions against  coBunisstoners,  11,  in  actions  against  messen- 
gers, 15. 

Limitations,  statute  of.  Debts  baned  by,  cannot  be  proved,  74. 

limitations,  plea  of  the  statute  of,  in  actions  by  assignees,  257 
not  necessary,  in  what  case,  in  actions  against  assignees,  &c. 
258. 

II  2 
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List  of  debU  proved,  to  be  kept,  183  ;  fmin  of  it,  ii.  45,  lOl, 

112,  114,  118. 
livery-stable-keeper,  may  have  a  lien  b^  contract,  149. 
Locality  of  property  which  passes  to  assignees,  166. 
Loss  of  the  file  of  proceedings,  how  remedied,  247. 
Lunatic  may  be  a  bankrupt,  33. 
Lying  in  pnson  21  days  tor  debt,  an  act  of  bankruptcy,  46. 


M. 


Manufacturer  of  goods  for  sale,  may  be  bankrupt,  26 ;  is  en- 
titled to  a  particular  lien,  149« 

Meetings  of  creditors,  public,  where  holden,  'under  London 
commissions,  1,  under  country  comnuisions,  2;  private, 
where  holden,  1,  2.    See  "  Adverti$ement,**. 

Members  of  Parliament,  subject  to  the  bankrupt  law,  33,  298. 
See  "  Parliament"  and  "  Acts  rf  bankruptcy" 

Memorandums,  to  be  made  and  kept,  of  tiie  acts  of  the  com- 
missioners, 18. 

Memorandum  of  the  eommitsioners  having  qualified,  ii.  7  ;  qf  a 
single  commistioner  having  qualified,  ii.  26  ;  qf  adjudication,  ii. 
14  ;  of  the  execution  of  a  provisional  asngnment,  6f€,  ii.  22  ;  of 
bankrupt's  surrender,  indorsed  on  the  tummonSf  ii.  24}  of  bank' 
rupt*s  surrender,  to  be  filed  with  the  proceedings,  ii«  27  ;  that 
the  bankrupt  has  not  surrendered  at  the  first  pMic  meeting,  ii. 
26;  that  no  creditor  appeared  to  prove  debts,  ii.  27  ;  of  the 
.  choice  of  assignees,  ii.  48,  i«  117,  and  of  the  appointment  of  a 
banker,  ii.  4Q  ;  of  the  assignment,  ^c.  bein^  executed,  ii.  66  ; 
of  adjournment  of  the  choice  of  assignees,  u,  67,  143;  if  the 
bankrupt's  appearance,  ii.  69  f  qf  the  banJerupt'e  last  ezomma* 
tion,  ii.  71 ;  of  a4foumment  <f  the  bankrupt'e  last  examination, 
ii.  78 ;  to  be  indorsed  on  the  bankrupt's  summons  in  such  a  ease, 
ii.  78  ;  of  the  time  for  surrendering  being  enlarged,  ii.  82  ;  of 
the  bahh^ipt's  non-appearance,  ii.  84,  89 ;  <f  the  non^atten' 
dance  of  a  witness,  ii.  95  ;  of  the  commissieners  having  signed 
the  certificate,  ii.  101 ;  qfameeti$igfor  consenting  to  the  assig- 
nees commencing  suits,  Sfe.  ii.  1 05  ;  of  the  eom/niteioners  hawmg 
expunged  aproqfofa  debt,  ii*  107  ;  of  eipp(nnting  c  pmkUc  meeting 
to  audit  assignees'  accounts,  ii.  108 ;  <f  having  audited  the  assign 
nees'  accounts,  ii.  109,  117  ;  of  adjournvmeist  ef  a  dividend,  ii. 
116  ;  qf  application  for  the  appointmemt  qf  an  assignee,  in  the 
room  of  one  who  has  died  or  become  ba^dcrupt^  ii.  125;  ^the  eheiee 
of  new  assignees,  ii.  127;  of  creditor&having  consented  to  a  smper 
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sedeat,  ii.  142 ;  of  the  adjournment  of  choice  rfasrignees  to  give 
time  for  petition  to  supersede,  ii.  143  ;  of  signing  certificate  as 
to  consent  of  eredUors  to  a  supersedeas,  ii.  145.  148  ;  the  same 
as  to  consent  of  ninS'tenths  rf  creditors  to  a  supersedeas,  ii. 
150. 

Merchandize,  persons  using  the  trade  of,  sabject  to  the  bankrupt 
law,  26. 

Messenger,  in  town  commissions,  13,  in  county  commissions,  13. 
Actions  against  them,  13 ;  amenable  to  order,  on  petition, 
although  the  commission  has  been  superseded,  13 ;  demand 
of  the  perusal  and  copy  of  warrant,  14 ;  form  of  it,  14 ; 
petitioning  creditor  to  be  joined  as  defendant,  when,  14 ;  li- 
mitation of  action,  15;  plea  and  evidence,  15;  proof  as 
against  the  petitioning  creditor,  14  ;  no  proof  of  petitioning 
creditor's  debt,  &c.  unless  notice,  16;/orm  of  his  bills  rf 
ctMts,  it.  171. 

Messenger,  obstrtkcting,  73. 

Miller,  entitled  to  particular  lien  only,  149. 

Misconduct,  of  assignees,  removal  for,  118  ;  of  commissioners, 
removal  for,  8. 

Mortgage,  passes  to  assignees,  131. 

Mortgage  of  ship,  141. 

Mortgage,  proof  by  creditor  holding,  99 ;  sale  and  conveyance 
thereof,  99-101. 

Mortgage,  equitable,  proof  by  creditor  having,  101. 

Mutual  debts,  91,  what,  91  ;  must  be  due  in  the  same  right,  94 ; 
in  what  cases  and  how  set  off,  95. 

Mutual  debts  under  joint  commissions,  290. 

N. 

Notice  of  an  act  of  bankruptcy  committed,  what  shall  be 

deemed,  175. 
Notice  of  an  action  against  a  commissioner,  10 ;  form  of  it,  1 0. 
Notice  to  bankrupt  of  acts  (f  bankruptcy  on  trial  <f  issue,  ii.  141, 

form  qf,\u  141. 
Notice  by  bankrupt,  of  his  intentions  to  dispute  the  commission, 

and  its  effect,  260. 

O. 

bath  of  commissioners,  and  by  whom  administered,  8,  ^5 ; 

memorandum  <f  their  having  taken  it,  ii.  7.  26 ;  of  interpreter 

at  banknqitt*s  examination,  ii.  72. 
Obstructing  the  Messenger,  73. 
Office  copies,  wliat,  evidence,  264. 
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Offices  connected  with  commissions  of  bankrupt,  2 : — the  bank- 
rupt office,  2  ;  the  office  of  the  patentee  for  making  out  com- 
missions of  bankrupt,  2 ;  the  registrar's  office,  2 ;  the  enrol- 
ment office,  3. 

Officers,  public,  in  what  cases  subject  to  the  bankrupt  law,  33 ; 
property  in  their  possession  as  such,  does  not  pass  to  their 
assignees,  171. 

Opening  the  commission,  and  declaring  the  party  a  bankrupt, 
65 ;  the  commissioners'  oath,  66,  and  by  wnom  administered, 
66  ;  memorandum  of  their  haoing  taken  it,  ii.  7.  26  :  summons 
for  witnesses,  66,  form  of  it,  ii,  16,  when,  67,  for  whom,  67, 
their  examination,  &c.  ^,  and  their  expenses,  67  -,  proof  of 
the  petitioning  creditor's  debt,  68,  trading,  68,  and  act  of 
bankruptcy,  68. 

Order  upon  a  petition,  242  ;  form  of  it,  it.  125.  156. 

Order  for  a  dwid£nd,VL,  112  ;for  a  further  dividend,  ii.  118  ;for 
a  final  divid/end,  ii.  120  ;  for  a  dmdend  under  a  joint  commit' 
tion,  ii.  165. 

Order  to  pay  a  dividend,  ii.  1 14. 

Order  for  payment  ofwaget  to  clerk  of  bankrupt,  ii.  44  ;  for  pay- 
ment in  respect  rfan  apprentice  fee,  ii.  44. 

Outlawry :  trader  suffisring  himself  to  be  outlawed,  when  an  act 
of  bankruptcy,  38. 


P. 

Packer,  who,  25 ;  subject  to  the  bankrupt  law,  25 ;  entitled  to 
general  lien,  147. 

Parliament,  members  of,  subject  to  the  bankrupt  law,  33,  298  ; 
not  paying  debt,  or  giving  bond  with  sureties,  within  one 
month  after  service  of  process,  an  act  of  bankruptcy,  298  ; 
deposition  thereof,  ii.  10 ;  not  paying  money  in  pursuance  of 
a  decree  or  order,  an  act  of  bankruptcy,  299,  deposition  there- 
of,  ii.  167.  In  what  cases  seat  vacated,  299.  Certificate 
to  the  Speaker  of  the  House  cf  Commons,  ii.  168. 

Parties,  in  actions  by  assignees,  254,  in  actions  against  assignees, 
254. 

Partner,  proof  by,  109,  depositions,  ii.  40 ;  proof  by  one,  on  the 
estate  of  another,  in  what  cases,  288. 

Patentee  for  making  out  commissions  of  bankrupt,  office  of,  2. 

Pawnbroker.    See  "  Broker."    **  Pledge." 

Payment  to  assignees,  discharges  a  debtor  to  the  estate,  267. 

Payment  by  or  to  baiikrupt,  in  what  cases  valid,  174. 

Payment  of  money  into  court,  in  actions  by  assignees,  258. 

Peers,  subject  to  the  bankrupt  law,  33.    See  *'  Parliament.' 


r> 
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PeQalties  under  the  statute,  to  go  to  the  as&ignees,  166; 

Perjury,  18.  110. 

Personal  property  of  the  {bankrupt,  passes  to  his  assignees)  132, 
if  it  have  not  been  obtained  by  fraud,  133. 

Petition  for  a  commission,  6T :  fitiit  of  it,  ii.  4  ;  priority  of  it, 
61. 

Petition  231 : — in  Tehat  cases,  231 ;  by  whotn,  232^,  2a,  widiin 
what  lime,  233.  The  petition,  233,  how  inliitiuled,  233,  how 
directed,  233,  statement,  234,  prayer,  234 ;  firms,  vid* 
infra  ;  to  be  signed,  234,  and  attested,  235 ;  in  what  cases 
amended,  236;  ho>v^  preferred,  236,  service  of  it,  236;  affi^ 
davit  of  service,  237,  and  firm  theteof;  iL  t56^;  aMavit  in 
support  of  it,  238,  ftrrm  thereof,  ii.  123.  125.  155,  before 
whom  to  be  sworn,  238,  and  when  tx»  befited^  238  *  affidavits 
in  answer,  239 ;  affidavits  in  repfy,  299^.  The  hearing,  239 ; 
reference  to  the  master,  241 ;  issue,  in  wHtft  cases  directed, 
241,  and  how,  242;  the  order,  242t;  costs,  249;  rehearing 
and  appeal,  246. 

Petiiion,Jx>rm8df: — generatfirm  of  ap»(ifim,  ii;l5&;  petition, 
by  m  assignee  to  be  remote,  'it,  1^22  /  to-  rmMoe  assignees  fir 
mfse&n)chiet  tyfike'Wie;  ii.  129;^  d  supersedeas,  hmSsrwpt  not 
having  cotrmitted  an  act  ef  b(^Ahiptey,  ii.  I4()i;  fir' »'  super^ 
sedeas,  after  a  trial  at  law,  n,  141 ;  fi^  a  swpetsedeas,  with 
consent  of  creditors,  ii.  143 ;  f&r  a  suipens^deas,  witii  ecnsmt  of 
nine-tenths  of  creditors,  ii.  147  ;  by  bankrupt,  fo  enloftge  the 
time  for  his  surrender,  4utfl  hst-exaaUnation,  ii.  157 ;  the  like  by 
assignees^  ii.  158  ;  for  leave  to  prove  d^ts,  send  fi/t  staying  the 
bankrupt's  certificate,  ii»  160  ;  byass^mee,  to  have  the  soiieitor's 
bill  taxed,  and  that  he  deliver  up  the  proceedings,  ^c,  ii,  161 ; 
by  the  solicitor,  that  the  ass^nees  may  pay  his,  oiU,  ii*  163  >  to 
allov}  Joint  creditors  to  prove  nnder  separate  commission,  164. 
Order  npon  a  petition,  ii.  125. 156*. 

Petitioner,  bankruptcy  of,  its  e^ct,  23^6. 

Petitioning  crediloi***  bond,  60 ;  form  of  it,  ii.  3. 

Petitioning  creditoi^s  debt,  49—57  ;  amount  of  it,  49 ;  must  be 
a  debt  for  which  an  action  will  lie  in  the  party's  name,  49  ; 
interest  not,  52 ;  notes  of  bankmpt  purchased  under  price,  52. 
An  infant  cannot  be  petitioning  creditor,  52 ;  but  a  creditor 
who  has  signed  a  composition  deed,  52,  or  who  has  proved  his 
debt  under  a  former  commission,  53,  or  who  has  collateral 
securities  for  his  debt,  53,  or  an  executor,  54,  may.  The 
debt  must  have  accrued  before  the  debtor  ceased  to  be  a 
trader,  54,  and  before  the  act  of  bsmlcruptcy  oh  which  the 
commission  is  founded,  54 ;  but  whether  dnie  at  the  time,^  55« 
or  whether  another  act  of  bankruptcy  may  not  have  preceded 
it,  55,  is  immaterial.    How  proved,  57  ;  before  the  commisx 
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sionen,  57, 109.  depotUim,  u.  8 ;  in  actions  at  law,  57,  258. 
Defects  in  it,  now  aided,  58. 

Petitioning  creditor's  debt,  in  joint  commissions,  281,  in  separate 
commissions,  281. 

Petitioning  creditor,  debtor  giving  money  or  security  to,  in  what 
cases  an  act  of  iMmkniptcy,  48. 

Plea,  in  actions  against  assignees,  258 ;  in  actions  against  com- 
missioners, 11. 

Plea  of  certificate,  278. 

Pledge  of  bankrupt's  property,  the  property  passes  to  the  as- 
signees, subject  to  the  pawnee's  lien,  129. 146. 73. 

PleiQ^e  to  the  bankrupt,  his  interest  in  it  passes  to  his  assignees, 
131. 

Pledge,  proof  by  creditor  holding,  102. 

Policy  of  insurance,  proof  by  creditor  upon,  105 ;  d^ixnitian,  ii. 
36,  claim,  iu  43. 

Policy  broker,  entitled  to  general  lien,  148. 

Possession  order  and  disposition :  goods  and  chattels  of  others, 
in  the  bankrupt's  possession,  order  or  disposition  at  the  time 
of  his  bankruptcy,  by  the  consent  and  permission  of  the  true 
owner,  and  whereof  he  was  reputed  owner,  or  whereof  he  had 
taken  imon  him  the  sale,  alteration  or  disposition  as  owner, 
pais  to  his  assignees,  137^-146. 

Powers  may  be  eiecated  by  assignees  for  the  benefit  of  the  cre- 
ditors, 132. 

Power  of  attorney  to  sign  certificate,  200,  form  «f  tt,  ii.  99 ;  to 
vote  in  choice  of  assignees,  117,/onn  of  it,  ii.  46 ;  affidavit  of 
the  egteutioH  of  U,  ii.  47 ;  to  recei9€  dimdonds,  ii.  1 15. 

Practice,  at  to  the  filing  out  of  the  commitsion,  ii.  1—7;  at  the 
private  nueting,  ii«  7.  14 — 16. 22 — 25 ;  at  the  first  fmblic 
meeting,  ii.  2(P--45  ;  at  the  tecond  jmbUe  wteeting,  ii.  46.  48. 
66. 67.  68  ;  at  the  third  fnMie  meeting,  at  to  ^  bankrupt's 
final  examination,  ii.  70. 78.  80.  82.  83,  at  to  other  examina- 
tiont  of  the  bankrupt,  ii.  86 — 88,  at  to  the  examination  of  wit- 
nettet,  ii.  91.  93,  94, 95,  and  at  to  the  certificate,  ii.  96.  102, 
103  ;  at  other  meetingt,  to  content  to  the  attigneei  commencing 
tuitt,  ii.  104,  far  taU  of  the  btmkrupt^t  lands,  S^c,  before  the 
committioaert,  ii.  106,  for  a  dividend,  108.  114.  116,  for  the 
choice  of  new  attigneet,  ii.  133  ;  practice  at  to  the  supertedeat, 
ii.  141.  i.  220;  as  to  petitions  and  orders,  i.  236 — 240 ;  as 
to  joint  and  separate  commissions,  i.  281 ;  and  as  to  commis- 
sions against  members  of  parliament,  i.  298.  ii.  11. 

Printer,  subject  to  the  bankrppt  law,  25,  lien  of,  149. 

Prison, — ^trader  yielding  himself  to,  when  an  act  of  bankruptcy 
38 ;  lying  b  prison  twenty-one  days  for  debt,  when  an  act  of 
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bankruptcy,  45 ;  escaping  from,  when  an  act  of  bankruptcy, 
47, 

Private  meetings,  where  holden,  2. 

Procedendo,  writ  of,  230,  ftmn  of  the  writ,  ii.  152. 

Proceedings,  file  of,  in  the  custody  of  the  assignees,  247.  16  ; 
loss  of,  how  remedied,  247. 

Promise,  to  revive  a  debt  barred  by  a  certificate,  must  be  in 
writing,  276. 

Promissory  note,  proof  by  creditor  holding,  79^*83 ;  depositiom, 
.       ii.  29—31. 

Proof  of  debts,  73. 

1.  What  debts : — Debts  legal  and  equitable,  73,  for  which  the 
party  has  a  remedy,  74,  in  his  own  name  or  that  of  ano- 
ther, 74,  due,  and  payable  either  then  or  at  a  fiiture  time, 
75 ;  Covenants,  77 :  Bonds,  77,  for  payment  of  money, 
77,  to  replace  stock,  77,  to  indemnify,  78,  or  given  with- 
out consideration,  78,  or  given  by  several  obligors,  78,  and 
by  whom  proved,  78 :  Bills  of  exchange  and  promissory 
notes,  79 — 83,  (accommodation  bills,  80,  notes  of  country 
bankers,  83,)  although  payable  to  fictitious  payees,  83,  to 
the  extent  of  the  balance  due  upon  them,  81,  whether  in 
the  hands  of  the  creditor  at  the  time  of  the  suing  out  of  the 
commission  or  not,  81,  together  with  interest,  re-exchange, 
&c.  83  :  damages,  costs,  &c.  83,  where  verdict  is  before, 
but  judgment  after,  bankruptcy,  84,  where  both  verdict  and 
judgment  are  after  the  bankruptcy,  85,  upon  warrant  of  at- 
torney, 86,  or  arising  from  an  award,  86,  costs  of  nonsuit 
or  judgment  for  defendant,  85,  costs  in  equity,  86 :  inte- 
rest, 86 :  rent,  86,  (and  in  what  cases  the  landlord  may 
distrain,  87) :  servants'  wages  and  apprentices'  fee,  87  : 
^  annuities,  88,  (value  how  computed,  89) :  contingent  debts, 

89,  90,  what,  89,  where  there  are  mutual  debts,  91,  (mu- 
tual debts  what,  91,  must  be  due  in  the  same  right,  94,  in 
what  cases  and  how  set  off,  92»96) :  proof  by  sureties,  96 
— 99,  and  for  what,  96,  the  debt  being  first  paid  or  satisfied, 
97  :  proof  by  sureties  for  annuities,  98  :  proof  by  creditors 
holding  securities,  99 — 105,  securities  of  the  bankrupt 
alone,  99,  such  as  mortgages,  100,  (sale  and  conveyance 
thereof,  100 — 102),  equitable  mortgages,  101,  rent  charges, 

102,  pledges,  102,  property  on  which  creditor  has  a  lien, 

103,  property  seized  under  foreign  attachment,  103,  or  un- 
der an  execution,  103  :  securities  of  others  or  of  the  bank- 
rupt and  others,  104 :  and  the  securities  must  be  exhibited 
at  the  time  of  proof,  104 :  Proof  upon  bottomry  and  respon- 
dentia bonds,  105  :  Proof  upon  policies  of  insurance,  105  : 
Proof  by  wife,  child,  &c.  105. 
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2.  How  proved : — ^by  whom,  107,  by  bodies  politic  and  public 
companies  incorporated,  107,  agents,  107,  collector  of  taxes, 

107,  inhabitant  of  a  parish,  108,  trustees,  108,  guardian, 

108,  executor,  108,  assignees  of  a  creditor,  108,  partners, 

109,  assignee  of  chose  in  action,  108,  or  by  the  bankrupt 
himself,  108.  It  may  be  proved  at  any  public  meeting 
before  final  dividend,  109,  upon  oath  before  the  commis- 
sioners, 109,  68,  or  by  affidavit,  109;  the  creditors  may 
object  to  it,  109 ;  aod  the  commissioners  may  reject  it, 

■  109;  false  oath,  perjury,  110;  at  the  time  the  creditor 
proves  his  debt,  he  must  exhibit  any  securities  he  has  for  it, 

1 10,  and  if  he  prove  as  executor,  6uC.  he  must  produce  the 
probate,  &c  110.  Deposition  in  proof  of  debts,  ii.  29,  &c. 
Memorandum  that  no  creditor  attended  to  prove,  ii.  27.  How 
and  in  what  cases  claimed,  110.  Privilege  of  the  cvedilor 
from  arrest.  111. 

3.  Effect  of  proof: — s*>curitie8,  except  mortgages,  &c.  relin- 
quished, 111,  114,  actions  relinquished.  111 — 114,  and 
bankrupt  discharged,  111 — 113  ;  but  proving  is  ]U>  admis- 
sion of  the  validity  of  the  commission,  114« 

4.  Reduction  and  expunging  of  proofs  either  by  the  commis- 
missioners,  114,  form  qfunderlaking.  to  pay  the  costs  of  ex- 
punging proofs,  ii.  107,  memorandum  of  commissioners 
having  expunged,  ii.  107,  or  by  the  Chancellor,  115. 

Proof  of  debts,  under  a  joint  commission,  284,  under  a  sepa- 
rate commission,  286  ;  proof  by  one  partner,  on  the  estate  of 
another,  in  wh^t  cases,  289.  Petition  to  allow  joint  creditors 
to  prove  under  separate  commission,  ii.  164  ;  for  leave  to  prove 
debt  and  to  stay  certificate,  ii.  1 60. 

Property  of  the  bankrupt  in  his  possession ;  of  the  bankrupt  in 
the  possession  of  others  ;  of  others  in  the  possession  of  the 
bankrupt;  in  what  cases  it  passes  to  the  assignees.  iSee 
"  Assignment" 

Provisional  assignment  and  bargain  and  sale,  69 :  in  what 
caMi,  70 ;  form  of  the  assignment,  ii,  17,  and  of  the  bargain 
and  sale,  ii.  19,  and  of  memorandum  of  having  executed  theni, 
ii.22. 

Public  company,  proof  of  debt  by,  107 ;  deposition,  ii,  41 ;  not 
subject  to  the  bankrupt  law,  if  incorporated,  31. 

Public  funds,  property  in,  passes  to  assignees,  165 ;  kow  trans- 
ferred, 165. 

Public  meetings,  where  holden  under  London  conunissions,  1, 
under  country  commissions,  3. 

Purchaser  of  bankrupt's  property,  how  compellable  to  complete 
his  purchase,  179 ;  what  title  to  be  made  to  him,  178  ;  his 
title  not  to  be  impeached  unless  &c.  179. 
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Q. 

Quaker,  affirmation  by,  in  what  cases,  18 ;  fcfrm  €f  it,  ii.  3,  32 

93. 
Qualification  of  commissioners.    Su  "  C^mrnxmonm-" 


R. 

Kealm,  departing  from,  when  an  act  of  bankruptcy,  34 ;  being 
out  of  it,  and  remaining  abroad,  when  an  act  of  bankruptcy 
35. 

3Uc«^t/ar  a  divideiid,  ii.  115. 

Heceiver-General  of  taxes,  not  subject  to  the  bankrupt  law,  31. 

Be'Commitment  of  bankrupt,  191. 

iRecord,  ^^t  documents  must  be  entered  of,  before  given  in 
evidence,  264. 

Reduction  of  proof,  114.  ii.  107. 

Re-examination  of  bankrupt,  191. 

Reference  to  the  master,  upon  the  hearing  of  a  petition,  241. 

Registrar's  office,  2. 

Re-hearing  of  petition,  245. 

Relation  of  the  assignment,  &c.  121,  as  to  personal  property, 
121,  as  to  real  property,  121,  as  against  the  king,  122,  or 
where  the  act  of  bankruptcy  is  by  lying  in  prison,  121. 

Remainder,  estates  in,  pass  to  assignees,  124. 

Removal  of  assignees,  118  ;  for  misconduct,  118  ;  upon  becom- 
ing bankrupt,  118  ;  s«e  ii.  125  ;  having  interests  hostile  to  the 
creditors,  275  ;  or  at  their  request,  119.  Efiect  of  it,  271, 
123.  Petition  to  remove  them,  ii.  122, 123  ;  advertisement  of  a 
meeting  for  the  choice  cfnew  assignees  f  ii.  126,  154  >  memoran- 
dum  rf  the  choice  of  new  assignees,  ii.  127  ;  atsignmeat  to  the 
new  assignees,  ii.  127 ;  bargain  and  sale  to  the  new  asstgnees,  ii. 
133  ;  advertisemeta  that  new  assignees  have  been  chosen,  ii.  139. 

Removal  of  commissioners,  in  what  cases,  8. 

Renewed  commission,  64 ;  form  of,  ii.  153  ;  form  of  petition 
for,  ii.  153  ;  form  cf  advertisement  for  choice  rf  assignees  under, 
ii.  154. 

Rent,  proof  for,  86 ;  distress  for,  86  ;  bankrupt  not  liable  to,  if 
he  give  up  the  lease,  127. 

Rent  charge,  proof  by  creditor  holding,  102. 

Re- seizure  of  bankrupt's  goods  under  the  same  warrant,  7^, 
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Kespondentia  bond,  proof  by  creditor  holding,  105 ;  elaim,  '\l 

Rerersion,  estates  in,  pass  to  assignees,  124. 

Riot  in  the  presence  of  commissioners,  how  punished,  7. 

Routine  of  the  business  in  cases  of  bankruptcy,  16  ;  suing  out 
the  commission,  16 ;  private  meeting,  16 ;  advertisement  in 
the  Gazette,  17 ;  warrant  to  seize  the  property,  &c.  17  ;  first 
public  meeting,  and  the  business  done  at  tt,  17  ;  second  pub- 
lic meeting  and  the  business  done  at  it,  17  ;  third  public 
meeting,  and  the  business  done  at  it,  17  ;  meetmgs  for  divi- 
dends and  other  purposes,  18.  Memorandums  of  the  pro- 
ceedings at  each  meeting,  to  be  made  and  kept,  18.  OaOis, 
affirmations,  &c.  18:  if  false,  punishable  as  perjury,  18.  No 
stamps  or  auction  duty,  18. 


S. 


Sale  of  the  bankrupt's  property,  either  before  the  commissioj^^rs, 
or  by  private  sale,  or  by  public  auction,  177;  sale  to  be  ad- 
vertised, 177,  advertisement,  ii,  106;  who  mky  bid  ai'n^M77. 
Sale  of  an  office,  how,  178.  Sale  of  copyholds,  126;^.\yeA^ee 
to  compound  with  the  lord  for  his  fines,  &c.  126,  anOniefe- 
upon  the  lord  to  re-grant  to  him  and  admit  him,  126.' 

Sale  and  return,  goods  sent  to  the  bankrupt  on,  pass  ifohis 
assignees,  143. 

Salesmen  of  cattle  or  sheep,  subject  to  the  bankrupt  law,  2fC^ 
^  Schedule,  of  debts  due  by  the  bankrupt  ii.  74 ;  of  debts  dut'tb  the 
bankrupt,  ii.  75 ;  of  the  bankrupts* s property  (exclusioe  ofddftt) 
taken  or  to  be  taken  by  the  assignees,  ii.  76  ;  of  losses  and  ex- 
penses,  ii.  77. 

Scrivener,  who,  24  ;  subject  to  the  bankrupt  law,  24. 

Search  warrant,  in  what  cases,  72. 

Security,  proof  by  creditor  holding,  99. 

Security  for  payment,  not  to  be  taken  from  a  debtor  to  the 
estate,  without  consent  of  creditors,  269. 

Seizure  of  bankrupt's  property  by  the  messenger,  71,  in  Eng- 
land, 71,  in  Ireland,  72,  in  Scotland,  72;  under  a  joint  cori- 
mission,  284,  under  a  separate  commission,  284.  Search 
warrant,  72.  Obstructing  the  messenger,  73.  Warrant  of 
seizure,  ii.  22. 

Separate  commission.     See  "  Joint  atid  separate  commissions." 

Separate  debt,  what,  285  :  what  joint  or  separate  at  election, 
288. 

Separate  property,  what,  292. 
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Sequeftlration :  trader  procuring  his  goods,  &c.'  to  be  seques- 
tered^  when  an  act  of  bankruptcy,  39. 

Servants'  wages,  proof  for,  87  ;  allowance  for,  87.  See  ii.  44. 

Set-off,  in  actions  by  assignees,  257,  91 — 96.  See  **  Mutual 
Debts." 

Sheep  salesmen,  subject  to  the  bankrupt  law,  26. 

Ship,  share  in,  passes  to  the  assignees^  free  of  charges  for  dis- 
bursements, &c.  132  ;  in  the  order  and  disposition  of  bank- 
rupt, passes  to  the  assignees,  142,  subject  to  mortgages,  141; 
inortgage  of,  141.     See  **  Carrier" 

Ship-owner,  entitled  to  a  particular  lien  only,  148. 

Shipwright,  subject  to  the  bankrupt  law,  25  ;  entitled  to  parti- 
cular lien  only,  149. 

Solicitor  to  the  commission,  15  ;  to  the  assignees,  247  ;  his  dis- 
abilities and  liabilities,  15 ;  how  punished  for  misconduct, 
15 ;  his  lien  for  costs,  16  ;  his  remedy  for  costs,  218  ;  hilU 
rf  costs f  taxation  of,  217.  ii.  66.  68  ;  form  of,  ii.  170. 

Specific  appropriation  of  property  by  bankrupt,  its  effect,  153  ; 
by  others,  of  property  in  the  baiJcrupt*s  possession,  its  effect, 
169. 

Statute  of  bankrupts,  xxi. ;  to  whom  it  extends,  and  how 
to  be  construed,  22  ;  does  not  extend  to  Scotland  or  Ire- 
land, 22. 

Statute  of  limitations,  plea  of,  in  actions  by  assignees,  257 ;  in 
actions  against  assignees,  258 ;  debts  barred  by,  cannot  be 
proved,  74. 

Stock.     See  "  Public  Funds." 

Stock-brok^.     See  "  Briber." 

Stoppage  in  transitu,  154 ;  in  what  cases,  154 :  at  what  time 
155—158  ;  and  how,  157—158. 

Summons  to  Uie  assignees  to  make  a  dividend,  211 ;  form  of  it, 
U,  117. 

Summons  of  the  bankrupt,  71.  184  ;Jorm  of  it,  ii.  23.  86,  how 
served,  71 ;  deposition  as  to  the  service  of  it,  ii.  84,  88  ;  in- 
dorsement thereon,  when  the  bankrupt  surrenders,  ii.  24,  when 
his  last  examination  is  adjourned,  ii.  78. 

Summons  of  a  witness,  194,  66  ,*  form  of  it,  ii.  16.  91 ;  deposi- 
tion of  the  service  of  it,  ii.  95. 

Supersedeas,  what,  220 ;  form  of  it,  ii.  150 ;  in  what  cases 
awarded,  220 ;  when  to  be  applied  for,  225 ;  how,  226.  Pe- 
tition for  a  supersedeas,  228  /form  of  it,  ii.  140,  141,  143, 
147.  Memorandum  of  creditors  having  comented  to  a  super- 
sedeas, ii.  142  ;  Memorandum  of  adjournment  qf  choice  qf 
assignees  to  give  time  for,  ii.  143  ;  affidavit  of  having  seen,  the 
creditors  sign  the  consent  for  it,  ii.  144.  148,  certificate  rf.sueh 
consent,  u.  145. 148,  and  mimtwandum  ofthecomnussionenhav- 
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ing  iigned  a  eertijieate  ofnuk  eontent,  ii.  146. 150;  petition  may 
be  preferred  by  the  bankrupt,  227,  or  by  the  assignees, 
227,  or  by  any  of  the  creditors,  227 ;  within  what  time, 
225.  Hearing,  228 ;  in  what  cases  an  issue  directed,  228, 
and  how,  229 ;  advertisement  in  the  Gazette,  229,  form  of  it, 
ii.  150.  Effeet  of  a  supersedeas,  229.  230.  Procedendo, 
290  ;  what,  230 ;  form  of  the  writ,  ii.  152  ;  by  whom  award- 
ed, 230;  its  effect,  230. 

Supersedeas  of  joint  and  separate  commissions,  296 ;  in  what 
cases  a  separate  commission,  though  valid,  will  be  superseded 
or  impounded,  282.  283. 

Surety,  proof  by,  96—99,  and  for  what,  96,  the  debt  being  first 
paid  or  satisfied.  97.     Form  if  deporition,  ii.  38. 

Surety  for  an  annuity,  proof  by,  98. 

Surrender  of  the  bankrupt,  179.  71 : — ^when,  179,  (time  how 
enlarged,  180,  petition  to  enlarge  it,  ii.  157. 158  ;  memorandum 
rf  its  being  enlarged,  ii.  82 ;  advertisement  thereof,  ii.  83^ ; 
how  surrendered  if  in  custody,  181,  warrant  to  bring  him  up, 
ii.  79  ;  menwrandum  of  his  surrender,  ii.  24,  27,  rf  his  not 
having  surrendered,  ii.  26.  84,  88,  of  his  appearance,  ii.  69,  cf 
hisnon-appearanee,  ii.  84,  89.  His  privilege  from  arrest,  181. 
Allowance  to  him,  until  his  final  examination,  183. 

Surrender,  fraudulent,  of  copyholds,  when  an  act  of  bank- 
ruptcy, 43. 


t. 

Tail*  estates  in,  pass  to  assignees,  125. 

Tavern  keeper,  subject  to  the  bankrupt  law,  26. 

Taxation  of  costs,  2 17,  ii.  68.    Petition  by  assignees  to  have  a  bUt 

taxed,  ii.  161 ;  by  solicitar,  to  have  his  bill  taxed  and  paid,  ii. 

163. 
Tender  of  amends,  in  actions  against  commissioners^  It. 
Title,  what,  to  be  made  to  purchaser  of  bankrupt's  proper^, 

178.    Title  of  purchaser,  not  to  be  impeached,  unlete,  kc,, 

179. 
Trading,  what,  23-- 33 ;  how  proved  before  the  commissioners, 

68,  deposition,  ii.  8 ;  how  proved  at  a  trial  at  law,  259. 
Trustee,  proof  of  debt  by,  108. 
Trustee  for  bankrupt,  bankrupt's  property  in  his  possession, 

passes  to  the  assignees,  146. 
Trustee,  bai^l^pt,  property  in  his  possession  as  trustee,  does 

not  pass  to  his  assignees,  167. 
Thistee,  new,  app«n^  on  petition,  167. 
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U. 


Uncertificated  bankrupt,  cannot  be  arrested^,  or  detained  for 
debts  proved,  277  •  privileged  from  arrest  after  surrender, 
181 ;  not  liable  on  the  covenants  in  a  lease,  277  ;  may  main- 
tain actions  in  some  cases,  276 ;  may  be  petitioning  credi- 
tor. 51. 

Unclaimed  dividend,  how  disposed  of,  214. 

Undertaking  to  pay  costs  of  expunging  proofs  ii.  107. 

Underwriter,  subject  to  the  bankrupt  law,  24* 


V. 

Vacating  assignment  and  bargain  and  sale,  in  what  caaes  and 

how,  122. 
Victualler,  subject  to  the  bankrupt  law,  2t5. 
Voluntary  conveyance  by  bankrupt,  its  eliect,  166< 


W. 

Wages,  proof  for,  87  ;  deposition,  ii.  35  ;  allowance  for,  88 ; 
order  for  stick  allowance,  ii.  44. 

Warehouseman,  who,  24,  subject  to  the  bankrupt  law,  24. 

Warrant  to  bring  up  bankrupt,  if  in  custody,  for  surrender  or 
examination,  184,  form  of  it,  ii.  79.  86.  to  apprehend  him, 
upon  his  not  appearing  to  a  summons,  184,  form  ofit^vi.^^* 
90 ;  to  commit  him  for  not  answering,  &c.,  189,  form  qfi^, 
ii.  80.  87*  The  same  tohere  the  time  for  surrendering  has  been 
enlarged  by  order,  ii.  87.  The  same  upon  an  adjourned  esami* 
nation,  ii.  88. 

Warrant,  to  apprehend  a  witness,  upon  his  not  appearjing  to  a 
summons,  195;  /orm  of  it,  ii.  95 ;  to  commit  him  for  not 
answering,  &c.,  196.  198, /orm  of  it,  ii.  94. 

Warrant  of  seizure,  71 ;  not  valid  if  granted  to  any  other  person 
than  the  messenger,  73  ;  form  of  it,  ii.  22. 

Warrant  of  attorney,  when  to  be  filed,  174. 

Wearing  apparel  of  bankrupt,  133,  275. 

Wharfinger,  who,  25,  subject  to  the  bankrupt  law,  25  ;  entitled 
to  general  lien,  147. 

Wife  of  bankrupt,  in  what  cases  her  property  passes  to  his  as- 
signees, 163,  143 ;  in  what  cases  her  trustees  may  prove 


^10  Index. 

upon  the  estate,  305  ;  in  what  cases  competent  as  a  witness' 
266 ;  in  what  cases  she  may  be  examined  before  the  commis- 
sioners, 195,  196. 

Witness,  in  actions  by  or  against  assignees)  265,  266. 

Witness,  examination  of,  before  the  commissioners,  194,  66. 
See  "  ExamiTiation,**  and  "  Warrant"  His  privilege  from  ar- 
rest, 195. 

Women,  subject  to  the  bankrupt  law,  32. 

Workmen  for  hire,  not  subject  to  the  bankrupt  law,  31. 

Workmanship  of  goods  or  commodities,  persons  seeking  their 
living  by,  subject  to  the  bankrupt  law,  26,  29 — 31. 

Writ  of  supersedeas,  220 ;  form  of  it,  ii.  150. 

Writ  of  procedendo,  230,  form  of,  ii,  162, 


THE  END. 
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Rogcrioa  Snd  Co.i  Prlnten,  19, 01d,BaiwelUtourt. 
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